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CHAPTER  VIIL 

TITLES  OF  COPYHOLD  AND  CUSTOMARY  ESTATES. 

L  Peoperties  incidental  TO  Copyhold 

ANI>  CUSTOMAKT  ESTATES. 
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moriaL 
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in.  Alienation  of  Copyholds. 

1 .  Copyholds  pass  by  Surrender  and  Ad- 

mission. 

2.  Operation  of  Surrender. 
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I.  Properties  incidental  to  Copyhold  ani 
Customary  Estates. 

Estoteof      A  COPYHOLDER  being  in  the  eje  of  the    laif 
M^d^    merely  a  tenant  at  will,  he  had  no  interest  whidJi 
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he  could  transfer  to  another  ;   all  he  could  do  Chaf.  viil 
was  to  relinquish  his  own  right  to  the  property.    Propenie$ 
When,  therefore,  he  was  desirous  of  passing  his  **]^^  ^ 
estate  to  a  third  party,  he  surrendered  the  pre-       — 
mises  into  the  hands  of  the  lord,  under  confi-  J^^JJ^ 
dence  that  the  latter  would  regrant  them  to  the  »*we. 
person  he  himself  should  name,  until,  in  course 
of  time,  this  mode  of  alienation  became  so  well 
established,  that  if  the  lord  refused  to  grant  them 
after  accepting  such  resignation  under  such  con- 
fidence, a  court  of  equity  would  have  enforced  the 
trust :   (Wat.  Cop.  50.) 

By  custom  also  copyholds  became  descendible,  ^^•"J^ftf' 
and  governed  by  the  same  rules  as  the  descent  of  ^^^  ° 
estates  of  freehold  :  (Co.  Cop.  s.  50 ;  BroiofCs 
case,  4  Co.  22,  a;  Brovm  v.  Dyer,  11  Mod.  98 ; 
S.  C.  Holt,  165.)  But  as  copyholds  are  not 
within  the  statute  de  donis  (Cary,  30 ;  Sav.  67 ; 
Rawden  v.  Malster,  Cro.  Car.  42),  it  seems 
doabtful  whether  they  can  be  entailed,  unless 
there  is  a  special  custom  in  the  manor  to  warrant 
it ;  in  the  absence  of  which,  the  better  opinion 
seems  to  be,  that  a  limitation  in  terms  that 
would  create  an  estate  tail  in  freeholds,  will 
create  a  fee-simple  conditional  in  copyholds : 
(Scriv.  Cop.  67,  et  seq, ;  HeydcrrCs  case,  3  Co.  8 ; 
Margaret  Podger^s  case,  9  Co.  105 ;  Bulleyn  and 
Grants  case,  1  Leon.  175 ;  Wame  v.  Sawyer, 
1  RolL  Rep.  48 ;  Gravenor  v.  Brook,  Poph.  33  ; 
S.  C.  by  the  name  of  Gravenor  v.  Rake,  Cro. 
EKz.  307;  Lee  v.  Brown,  Poph.  128;  Erish 
T.  Rives,  Cro.  Eliz.  717 ;  Hoistings  and  Grey, 
eited,  ib.;  Taylor  v.  Shaw,  Carth.  22;  S.  C. 
1  ^d.  268;  Roe  dem.  Crowe  v.  Baldwere,  5 
T.  R  104 ;  Moore  v.  Moore,  2  Ves.  601;  S.  C. 
AmbL  279.) 

Neither  is  the  widow  of  a  copyholder  dowable  Fre«bcnch. 
except  by  custom,  and  the  interest  she  thus  takes 
k  styled  her  freebench ;   the  quantity  and  dura- 
tioa  of  which  will  be  regulated  by  the  custom  of 
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Chap.  VIII.  the  maDor.  She  does  not  acquire  this  right 
Proimfiet  her  marriage,  as  in  the  case  of  dower  of  freehoL 
*"^aat^^^  for  she  is  entitled  to  freebench  only  in  the  evei 
—  *  of  her  husband's  dying  seised  (Brown^s  a 
4  Co.  22 ;  Benson  v.  ScoU,  4  Mod.  251  ;  12 
49;  S.  C.  Carth.  275;  Walter  v.  BartleU^  \ 
Roll.  Rep.  179;  Howard  y,  BartleU,  Hob.  181 
Waldoe  v.  Bertlet^  Cro.  Jac.  573 ;  Parker  i 
Bleeke,  Cro.  Car.  568 ;  Goodioyn  v.  Winsmori 
2  Atk.  526);  consequently,  this  right  may  b 
defeated  by  a  disposition  by  her  husband  in  hi 
lifetime:  (Benson  v.  Scott,  4  Mod.  251  ;  12  d 
49 ;  S.  C.  Carth.  275 ;  Sutton  v.  Stone,  2  Atk 
101.)  And  any  act  of  his  for  a  valuable  con 
sideration  will  have  this  operation  equally  -witl 
a  legal  surrender :  {Hinton  v.  Hinton,  2  Ves.  63 1 
S.  C.  Amb.  '454 ;  Brown  v.  Raindle,  3  Ves 
356.)  Freebench  will  also  be  destroyed  by  tli< 
bankruptcy  {Parker  v.  Bleeke,  Cro.  Car.  568) 
as  also  by  the  forfeiture  of  the  husband's  estate 
{Allen  V.  Brack,  Winch.  27 ;  Roe  v.  Hichs^  2 
Wils.  13.)  Neither  will  a  widow  be  entitled  tc 
free-bench  out  of  the  trust  of  the  copyhold  estate  : 
{Forder  v.  Wade,  4  Bro.  C.  C.  521.)  Her  title 
to  freebench  will  also  be  defeated  by  a  surrendei 
of  the  husband  to  the  use  of  his  will  {Ford-er  v. 
Wade  and  others,  4  Bro.  C.  C.  251);  but  a 
devise  by  an  unsurrendered  will  would  not  have 
produced  this  result;  neither,  it  seems,  has  the 
statute  55  Geo.  3,  c.  192,  which  dispenses  ivith 
a  surrender  to  the  uses  of  a  will,  made  any 
alteration  in  the  law  in  this  respect,  as  thai 
statute  only  supplies  a  defect  in  form,  and  not  in 
substance  :  {Doe  dem,  Nethercote  v.  Bartle,  5  B. 
&  A.  492  ;  1  Dow.  &  Ry.  81 ;  but  see  Doe  dem. 
Clarke  v.  Ludlam,  5  Moo.  &  Pay.  48 ;  7  Bing. 
•  275.)  And  it  has  been  clearly  determined,  that 
a  devise,  which  by  the  special  custom  of  some  few 
manors  was  good  without  a  surrender,  even  be- 
fore the  statute  above  referred  to,  did  not  defeat 
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the  widow  of  her  freebench;  for  in  those  in-  Chaf.  vm. 
stances  the  devisee  took,  not  by  the  surrender,    Propmie* 
but  bj  the  will;   and,  consequently,  after  the  ^*^^*'' 
wife's  right  had  attached  :   (Scriv.  Cop.  91 ;  see       — 
f^Forder  v.  Wade,  4  Bro.  C.  C.  521.)     Still, 
it  seems,  that  under  the  provisions  of  the  late 
Dower  Act  (3  &  4  Will.  4,  c.  105),  and  the  more 
recent  Will  Act  (1  Vict.  c.  26,  s.  4),  a  husband 
is  empowered  to  defeat  his  wife's  title  to  her 
/reebench,  by  a  will  to  the  uses  of  which  no  sur- 
render has  been  previously  made.     A  jointure 
before  marriage  in  lieu  of  dower,  or  thirds  out  of 
any  lands  of  freehold  or  inheritance,  will  be  an 
equitable  bar  to  her  claim  of  freebench  :  (  Walker 
V.  Walker,  1  Ves.  54.)     Yet  it  must  be  remem- 
bered, that  all  these  general  customs  may  vary, 
and  bend  to  special  customs  within  the  manor  to 
tbe  contrary. 

Curtesy,  like  freebench  in  copyholds,  cannot  Curtesy. 
exist  except  by  custom ;  and  by  that  custom 
must  its  extent  and  duration  also  be  governed : 
{Ever  V.  Aston,  Mo.  271 ;  S.  C.  1  And.  192,  by 
the  name  of  Ewer  v.  Astwicke.)  Mr.  Watkins, 
in  his  valuable  treatise  oq  copyholds,  seems  to 
have  considered  that  where  the  custom  does  not 
expressly  require  that  there  should  be  issue,  the 
birth  of  issue  is  not  essential  to  give  the  husband 
a  title.  But  a  modern  writer  of  high  authority 
expjiesses  a  strong  opinion  that,  when  curtesy  is 
allowed,  if  the  custom  is  silent  with  respect  to 
the  issue,  the  rule  of  common  law  would  prevail : 
(See  Scriv.  Cop.  98.)  It  seems,  however,  that 
where,  by  the  custom  of  a  manor,  the  husband 
is  entitled  to  curtesy,  he  will  be  so  entitled, 
although  the  wife  die  before  admittance :  {Doe 
dem.  MUner  v.  Brightwen,  10  East,  583 ;  see 
aL$o  GUb.  Ten.  288.) 

Copyholds  were  not  formerly  liable  to  simple  Judgments. 
contract,  or  even  specialty  debts,  and  therefore 

unaffected  by  judgments  (Drury  v.  Man,  A 
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chaf.  viil  1  Atk.  95 ;  Rex  v.  Lisle,  Park.  195  ;  Lex  Cus 
Properties    19 ;  Morrts  V.  Jones,  2  B.  &  G.  242 ;    S.  C. 
"*12^^  Dow.  &  Ry.  603;  see  also  Cannon  v.  Pocky 
—       Eq.  Ca.  Abr.  226 ;  see  also  Scriv.  Cop.  60 ;   J^e 
V.  Buddy  Park.  190;  Parker  v.  Dee,  2    Chi 
Cas.  201 ;   Robinson  v.  Tonge,  1  P.  Wms.  684 
n. ;   Aldrick  v.   Cooper,  8  Ves.  388;  394),   ji 
thej  might  hav^e  been  taken  under  a  sequestrs 
tion  from  a  court  of  equity  (  Colston  v.  Gardtid 
2  Cha.  Cas.  46 ;   3  Swanst.  279,  282,  n. ;    Caef 
marthen  {Marqtiess  of)  v.  Hawson,  ib,  294,  n. 
DunkUy  v.   Scribnor,  2  Mad.  444);   but    no^ 
under  the  recent  enactment  (1  &  2  Vict.  c.  1 10 
judgments  are  made  a  charge  upon  copyholds  i 
like  manner  as  they  are    thereby  also    mad 
chargeable  upon  freehold  estates;   a  subject 
shall  treat  more  fully  upon  hereafter. 
Copyholder        A  copyholder,  we  have  already  seen,  is  anabi 
iMM8  with-  to  grant  leases  without'  the  licence  of  the  lord 
SimSr    (vol.  1,  p.  190.)     And  being  impeachable  fo: 
lord.  waste,  he  is  also  disabled  from  opening  minQ 

or  cutting  down  timber. 
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1.  Requisites  to  constitute. 

In  investigating  the  titles  of  copyhold  property,  customs. 
tbe  custom  of  the  manor  oftentimes  becomes  a 
most  important  question;  for  upon  this  the  very 
origin  of  the  grant  must  frequently  depend,  as 
most  also  the  course  by  which  the  property  is 
to  be  transmitted  from  one  party  to  another. 
In  order  that  a  custom  may  be  good: — 1.  It 
must  have  existed  time  out  of  memory:  {Kempe 
T.  CarteTy  I  Leon.  SQ-,  Co.  Litt.  58;  Jctchman  v. 
Hoddeston,  Cro.  Eliz.  351;  Rex  v.  Inhabitants 
tf  fFUby,  2  M.  &  Selw.  509.)  2.  It  must  be 
leaacmable:  (Scriv.  Cop.  28;  Wat.  Cop.  54; 
Badger  v.  Ford,  3  B.  &  A.  155;  Arlett  v.  EUis, 
7  B.  &  C.  365.)  3.  It  must  be  certain:  (ib.,  and 
aee  Co.  Cop.  s.  33.)  4.  It  must  be  compulsory : 
(Wat  Cop.  560.)  And,  5.  It  must  not  be  incon- 
asteot  with  another  custom,  though  it  may  be 
nibservient  to  another's  right:  {Bateson  v.  Green, 
5  T.  R.  411.)  It  must  always  be  remembered, 
that  if  any  part  of  a  custom  be  bad,  it  avoids 
the  whole:  (  fFilhes  v.  Broadbent,  2  Str.  1225.) 


g 


8 


TITLES   OF   COPYHOLD 


Chap.  VIII. 

Curtom. 

Proof  of 
custom 
generally 
rests  witn 
the  party 
alleging  it. 


2.  Evidence  of  Custom. 

With  the  exception  of  the  general  customs  < 
gavelkind  and  borough  English,  which  are  notice 
by  the  law  (Rob.  Gav.  b.  1,  c.  3,  p.  38;  Ck 
Litt.  110,  175,  b;  Dy.  196),  the  proof  of  aJ 
customs  rests  with  him  who  alleges  it:  (Wal 
Cop.  o8;  Scriv.  Cop.  32;  Clements  v.  Scuda 
more,  1  Salk.  243.)  And  it  will  not  be  sufficien 
for  him  to  prove  merely  that  such  a  custon 
exists;  for  he  must  also  show  that  the  lands  ii 
question  tire  v/ithin  and  subject  to  that  custom 
{Roberts  v.  Young,  Hob.  286.)  The  best  anc 
most  direct  evidence  of  a  custom  is  that  of  s 
series  of  entries  on  the  court  rolls  (Wat.  Cop, 
58);  and,  indeed,  a  single  entry  has  been  ad- 
mitted as  sufficient  evidence  as  to  a  descent  (Dot 
dem.  Mason  v.  Mason,  3  Wils.  63),  although,  as 
a  general  rule,  one  undisturbed  act  does  not 
create  a  custom.  It  may  be  evidence  of  a  cus- 
tom, but  it  will  not  create  one:  (Boe  dem,  Jeffery, 
2  M.  &  Selw.  92.)  So  an  ancient  presentment  by 
the  homage  of  the  custom  entered  upon  the  rolls, 
though  no  instance  was  adduced  of  any  person 
having  taken  under  it  (Roe  dem,  BeAee  v. 
Parker,  5  T.  R.  26),  and  an  ancient  writing 
purporting  to  be  such  presentment  or  customary 
of  the  manor,  delivered  down  with  the  court 
rolls  from  steward  to  steward,  though  never 
entered  on  the  rolls,  nor  signed  by  any  one,  has 
been  received.  Still  in  all  cases  of  custom,  as 
many  instances  as  possible  of  its  having  been 
acted  upon  should  be  produced:  (Peake  Ev. 
460.)  When  a  doubt  prevails  as  to  the  existence 
of  a  custom,  it  must  be  tried  by  a  jury  of  the 
county  in  which  the  manor  or  place  wherein  it 
is  alleged  is  situate,  and  not  by  judges;  except 
the  same  particular  custom  has  been  before  tried, 
determined,  and  recorded  in  the  same  court: 
(1   Black.  Com.  76;  Wat.  Cop.  56,  57;  Scriv. 
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Cop.  32;  and  see  Mortimer  v.  Petifer,  Cro.  Jac.  Cuap.  viii. 

302;  Jewell  v.  Horwood^    1    Roll.  Rep.  2&6i     custom. 

Edum  V,  Thomas,  2  Vem.  75.)     By  the  con- 

sent  of  all  parties,  however,  a  court  of  equity 

will  order  a  reference  to  the  master :  {Edwards 

V.  Fidell,  3  Mad.  239.)     The  customs  of  one 

manor  cannot  be  received  in  evidence  to  prove 

or  explain  the   customs   of  another  {Sotnerset 

{Duke  of)  V.  France,  1  Str.  659;  Ely  {Dean  and 

Chapter  of)  v.   Warren,  2  Atk.   189 ;  Roe  v. 

Parker,  5  T.  R.  30;  Wat.  Cop.  59);  unless  in 

the  case  of  an  usage  which  is  common  to  a  whole 

county  or  district ;  as  that  of  the  border  laws 

(5  T,  R.  31),  or  the  customs  of  miners  (2  Atk. 

189);  though  these  last  are  properly  the  customs 

of  such  county  or  district,  rather  than  of  the 

particular  manor  in  question,  a^  that  particular 

manor:  (Wat.  Cop.  59.) 

3.  Must  have  existed  from  Time  immemorial. 

A  copyhold  estate  cannot  be  created  at  the  copyholds 
present  day,  because  the  custom,  which  consti-  c?SSed  at 
tutes  the  very  life  and  soul  of  copyhold  tenure,  «^e  present 
most  have  existed  from  time  immemorial.     By 
custom,  however,  a  lord  of  a  manor,  with  con- 
sent of  the  homage,  may  make  new  grants  of 
waste  land,  parcel  of  the  manor,  to  hold  by  copy 
of  court  roll   {Northwick   {Lord)  v.    Stanwat/, 
3  Bos.  &  Pull.   347);   and  such   a  custom  is 
recognized  by  stat.  4  &  5  Yict.  c.  91:  (Co.  Litt. 
58;  Kempe  v.    Carter,   1   Leon.  56;  Revell  v. 
Jodrell,  2  T.  R.  415.) 

Wliere  a  copyhold  estate  escheats  to,  or  is  Lord  niay 

1        -    -     *^*^     1      1         1        n  .1       1      J    /  regranttobe 

surrendered  into,  the  hands  oi  the  lord,  he  may  hoiden  by 
regrant  it  to  be  held  by  copy  of  court  roU:  nor  ^Ki^^^^ 

•  »  .  ■•  .IHII  I.... 


come 


is  it  necessary  that  the  regrant  should  be  made  to  him  by 
immediately ;   for  the  lord  may,  if  he  pleases,  ^  ^ ' 
regrant  the  lands,  even  after  a  period  of  twenty 
years;  (Co.  Litt.  58.)     But  if  the  demesnes  are 

B  3 
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CeAy.  VTii.  ^^^^  separated  from  the  manor,  so  that  the  cm 
Otutom.  tom  is  destroyed,  as,  if  the  lord  once  grant 
—  common-law  interest  for  life,  or  years,  the  copj 
hold  property  is  destroyed  for  ever:  {French 
case,  4  Co.  31,  and  Downcliffe  v.  Minors,  1  Go] 
Abr.  498,  B.j  Lee  v.  BooMy,  Cro.  Car.  o2] 
Badger  v.  Ford,  3  Bam.  &  Aid.  155.)  But  i 
on  the  premises  coming  into  the  hands  of  tb 
lord,  he  regrants  them  to  hold  by  copy,  th 
custom  of  the  manor  again  attaches  and  pre 
scribes  its  extent  with  respect  to  the  estate  c 
the  tenant.  For  the  lonl  cannot  exceed  tb 
limits  prescribed  by  the  custom;  still  for  all  thi 
he  may  grant  for  a  less,  though  he  cannot  gran 
for  a  greater,  estate:  (Co.  Cop.  s.  41,  Tr.  p 
90.)  Thus,  for  example,  if  the  custom  warranti 
him  to  grant  in  fee-simple,  he  may  grant  to  on< 
and  the  heirs  of  his  body,  or  he  may  grant  tc 
one  for  life,  for  years,  or  any  lesser  estate:  (Co. 
Litt.  52,  b;  Co.  Cop.  s.  33,  Tr.  65;  Bullock  v. 
Diblei/,  Co.  Litt.  52,  b;  Stanton  v.  Barnes,  Cro, 
Eliz.  373.)  So  where  by  the  custom  of  a  manoi 
the  lord  can  grant  a  copyhold  for  three  lives,  he 
may  grant  it  for  one,  for  two,  or  for  the  three 
lives  (Smartle  v.  Penhalhw,  2  Lord  Raym.  994; 
S.  C.  1  Salk.  188);  but  if  the  custom  be  to  grant 
for  one  life,  a  grant  to  two  jointly  is  not  good, 
though  it  be  in  effect  but  for  one  of  two  lives: 
(Gravenor  v.  Ted,  4  Co.  23,  a;  S.  C.  by  name 
of  Gravenor  v.  Brook,  Poph.  33;  S.  C.  by  name 
of  Gravenor  v.  Bake,  Cro.  Eliz.  307.)  The  lord 
may,  however,  grant  to  a  woman  during  widow- 
hood under  a  custom  to  grant  for  life,  that  being 
in  fact  a  lesser  interest  than  a  life  estate:  {Doton 
V.  Hopkins,  4  Co.  296.)  There  are  in  some 
manors  both  copyholds  of  inheritance  and  for 
lives  (Kempe  v.  Carter,  1  Leon.  56) ;  and  such 
a  custom  is  good;  but  a  grant  of  the  latter,  for 
lives,  with  a  remainder  in  fee,  would  be  void  as 
to  the  remainder:  (Kitch.  170;  Scriv.  Cop.  122.) 
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As  immediatelj  upon  the  regrant  being  made  Chap^'iii. 
the  tenant  is  in  hj  the  custom,  it  is  not  neces-     CuMom. 
sary  that  the  estate  of  the  lord  should  be  com-  ^  ^'^ 
mensorate  with  that  of  the  tenant:  hence  the  fJ^'^^^jjL^^^J' 
kxrd  of  a  manor  that  hath  a  lawful  estate  therein,  the  loni 
whether  he  be  tenant  for  life  or  years,  or  even  a  ^^^en!^ 
mere  tenant  at  will,  may  regrant  a  copyhold  surate  with 
estate  to  be  holden  in  fee-simple,  and  the  grantee  1^^^^^ ' 
bdng  in  under  the  custom,  his  title  will  be  para- 
mount to  the  interest  of  the  granting  lord.     For 
this  cause,  also,  the  estate  so  granted  to  be  held 
by  copy  shall  not  be  subject  to  his  charges  or 
incumbrances:   (Wat.  Cop.  45;    Swane's  case^ 
8  Co.  63;  Podgef^s  case,  9  Co.  107;  Sammer  v. 
Force,  2  Browl.  208;  Cham  v.  Dover,  1  Leon. 
16;    Westmoreland^ s  {Earl  of)  case,  3  Leon.  59; 
Sneyd  ▼.  Sneyd,  1  Atk.  442.) 

4.  Rules  of  Descent,  how  governed  by  the 

Custom, 

In  the  absence  of  a  custom  to  the  contrary,  i>e«c«ntii. 
copyholds  of  inheritance  will  descend  in  the  same 
course  as  freeholds;  yet,  by  custom,  they  may  be 
transmissible  in  a  different  course  (Brown  v. 
Dyer,  11  Mod.  28;  Roe  dem.  Crowe  v.  Baldtvere, 
5  T.  R.  105;  Goodwin  v.  Spray,  1  T.  R.  466); 
and  when  such  occurs,  the  customary  mode  of 
descent  must  be  pursued;  for  it  is  out  of  the  power 
of  any  individual  to  prescribe  a  mode  of  descent 
not  sanctioned  by  the  general  rule  of  common 
law,  or  authorized  by  custom  (Rob.  Gav.  b.  1, 
c.  5,  pp.  92,  93;  Co.  Litt.  27;  Scriv.  Cop.  36; 
Wat  Desc. ;  Baxter  v.  DowdesweU,  2  Lev.  138 ; 
FaweettY.  Lowther,  2  Ves.  302);  consequently, 
if  one  seised  of  copyhold  lands,  descendible  on 
the  youngest  son  in  the  nature  of  borough  Eng- 
lish, were  to  surrender  to  the  use  of  himself  and 
his  heirs,  according  to  the  course  of  common 
kwy  the  words  '^  according  to  the  custom  of  the 
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Chap.  VIII.  common  law^^  would  be  void,  and  the  youngest, 
Cuttom.     and  not  the  eldest,  son  would   take  the  land: 
cn.t^       (Scriv.  Cop.  36;  D7.  179,  pi.  45.) 
prescribiiiff        Every  custom,  however,  which  prescribes    a 
d^em       course  of  descent  different  from  the  rules    and 
from  the       maxims  of  the  common  law,  will  be  construed 
comnfon  law^  Strictly.     If,  therefore,  the  custom  of  the  manor 
strictiv***      be  that  the  youngest  son  shall  succeed  as  heir  to 
his  parent,  he  shall  do  so;  but  if  the  custom  says 
nothing  about  the  succession  of  a  younger  brother 
or  nephew,  the  brothers  or  nephews  must   suc- 
ceed according  to  the  direction  of  the  general 
law:  (Wat.  Cop.  60;  Rob.  Gav.  b.  1,  c.  6,  p.  93; 
Denn  dem,  Goodwyn  v.  Spray ^  1   T.  R.  466.) 
Still  it  seems  that  a  custom  in  favour  of  a  younger 
brother,  or  a  younger  nephew,  if  it  can  be  shown 
by  any  precedents  to  have  been  put  in  use,  will 
be  good.     Thus  in  Doe  dem.  Mason  v.  Mason 
(3  Wils.  63),  where  the  custom  of  descent  w^as 
proved  to  extend  to  the  youngest  son,  and  if  no 
son>  to  the  youngest  brother,  and  there  was  one 
instance  only  in  favour  of  a  youngest  nephew, 
the  plaintiff,  who  claimed  as  youngest  nephew 
and  heir  by  the  custom,  had  a  verdict,  and   the 
court  refused  a  new  trial.     And  it  should  seem 
that,  although  the  common-law  course  will  pre- 
vail in  collateral  matters,  where  the  custom  is 
silent  (Scriv.  Cop.  35),  it  will  nevertheless  attach 
in  the  lineal  descent;  consequently  the  issue  of  a 
younger  son  shall  be  preferred,  in  the  descent  of 
borough  English  lands,  to  the  issue  of  the  eldest: 
{^Clements  v.  Scudamore,   1  P.  Wms.  63;  S.  C. 
1   Salk.  243;  2  Ld.  Raym.   1024.)     So  if  the 
custom  be  that  the  eldest  daughter  shall  inherit, 
and  she  die  in  the  lifetime  of  the  father,  leaving 
issue  a  daughter,  sucli  issue  is  within  the  custom, 
and  shall  take  place  of  her  aunt:  {^Godfrey  v. 
Bullock,  1  Roll.  Abr.  623.)     And  if  the  custom 
of  the  manor  be  that  the  lands  of  every  tenant  of 
the  man^r  dying  seised  shall   descend   to   the 
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joimgest  son,  or  to  the  eldest  daughter,  and  the  ^°^-  viii. 
anoestor  never  was  a  tenant  of  the  manor,  or  did  Cuttom. 
not  die  seised,  the  descent  cannot  be  within  the 
eostoni.  Tnus,  if  a  tenant  of  a  manor  die  seised  of 
such  lands,  without  issue,  but  leaving  nephews  and 
nieces  (the  children  of  his  brother),  the  custom 
shall  not  extend  to  them;  for  they  must  make  out 
their  claim  or  pedigree  through  their  father,  who 
was  never  a  tenant  of  the  manor,  and  conse- 
quently could  not  have  died  seised ;  and  besides 
sjl  this,  they  claim  as  collaterals  of  the  last  dying 
tenant,  and  are  consequently  without  the  custom 
in  that  respect  also:  {Fane  v.  Barr,  1  P.  Wms. 
63;  Denn  v.  Spray,  1  T.  R.  466.)  It  seems, 
also,  that  particular  customs  of  descent  will  ex- 
tend to  equitable  as  well  as  legal  estates  {Roberts 
V.  Dixtoell,  1  Atk.  610;  Jones  v.  Reaslne,  Gilb. 
Uses,  19;  Edicin  v.  Thomas,  1  Vem.  489;  2  t^. 
75),  except  when  restricted  to  an  actual  seisin  at 
the  time  of  the  death:  {Clements  v.  Scudamore, 
1  Salk.  243.)  But  this  customary  mode  of  de- 
scent, though  it  will  prevail  in  the  case  of  a  trust 
executed,  yet  it  will  be  otherwise  in  the  case  of 
such  trusts  as  are  merely  executory;  as,  for 
example,  where  by  marriage  articles,  lands  in 
gavelkind  or  borough  English  (  Starheyy.  Starkey, 
7  Bac  Abr.  179),  are. agreed  to  be  settled  on  A. 
for  life,  with  remainder  to  the  heirs  of  his  body, 
the  common-law  heir  would  become  entitled 
under  this  settlement  in  preference  to  the  cus- 
t(Hnary  heirs,  and  the  settlement  would  be  de  • 
creed  to  be  made  upon  A.  for  life,  with  remainder 
to  his  eldest  son  and  the  heirs  of  his  body,  with 
remainder  to  the  second  son  and  the  heirs  of 
his  body:  {Roberts  v.  Dixwell,  1  Atk.  606;  see 
also  Payne  v.  Barker,  Sir  OrL  Bridg.  18;  Rob. 
Gav.  b.  1,  c.  6,  p.  156;  2  Wat.  Cop.  109.) 

The  rule  in   SheUet/s  case,  we  have  already  SheUey"*  case. 
seen,  is  applicable  to  copyhold  as  well  as  to  free- 
bold  estates:  (see  voL  1,  p.  349.) 
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SECTION  ni. 


1 
ALIENATION  OF  COPrHOLDS. 

1.  Copyholds  pass  by   Surrender  and   jfid 

mission, 

2.  Operation  of  Surrender, 

3.  Presentment, 

4.  FThat  Estate  passes  by  Surrender, 

5.  Admission, 

6.  Of  the  Declaration  of  Uses, 


1.  Copyholds  pass  by  Surrender  and  Admission 

Surrender  The  legal  estate  in  copyholds  can  only  pass  bj 
l^dadmia.  surrender  and  admission  (Wat.  Cop.  50;  Scriv 
Cop.  151;  Kniffht  v.  Cogke,  2  Ch.  Cas.  43); 
hence  copyholds  cannot  be  exchanged  by  an 
ordinary  deed  of  exchange  at  common  law^  bul 
each  must  surrender  to  the  use  of  the  other,  and 
be  admitted  accordingly.  Yet  an  equitable  estate 
in  copyholds  may  pass  by  deed  without  eithei 
surrender  or  admission:  (Wat.  Cop.  60;  Scriv. 
Cop.  262;  King  v.  King,  3  P.  Wms.  360;  ffato- 
hins  V.  Leigh,  1  Atk.  388 ;  Ma4iey  v.  Shurmer, 
ib,  389;  Tuffnell  v.  Page,  2  t6.  38;  Car  v.  EHi- 
S071,  3  ib,  73  ;  Allen  v.  Poulton,  1  Ves.  121; 
Gibson  v.  Montford  {Lord),  ib,  490;  Macnamara 
Y,  Jones,  1  Bro.  C.  C.  481;  Rome  v.  Lowe,  1  H, 
Blac.  461.)    So,  if  a  power  or  authority  be  given 
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to  a  person,  he  may  exercise  it,  and  the  vendee  ch^j_vui. 
or  appointee  shall  be  in  under  the  original  in-  Auemanom  ^ 
strnment,  without  a  new  surrender  to  his  use:    ^"^'^^^^ 
(Beat  V.  Shepherd^  Cro.  Jac.   199;  Holder  v, 
Dreston,  2  Wils.  200.) 

With  respect  to  copyholds  in  fee,  though  a  sur-  Aito  conr. 

render  is  indispensable,  still  the  lord  is  a  mere  ^^  *° 

conduit-pipe  for  that  purpose :  no  interest  passes 

to  or  remains  in   him;   and  the  surrenderee, 

when  admitted,  is  in  by  the  surrender,  and  not 

by  the  lord ;  and  the  power  of  alienation  in  the 

copyholder  is  now  so  well  established,  that  the 

brd  is  compellable,   not  only  by  subpoena  in 

equity  (  WUUams  v.  Lonsdale^  3  Ves.  752 ;   and 

see  Roe  v.   Griffiths^  4  Bur.   1961 ;    Vaughan 

dem.  Atkins  v.  Atkins,  5  Bur.  2787 ;    Towell  v. 

Comisky  2  Keb.  357 ;  Moor  v.  Huntington,  Nels. 

C.  R.   12;    Lunsford  v.  Popkam,   Toth.   64; 

Newby  v.  Chamberlain,  ib,  65 ;  March  v.  Gage, 

ib,\  Derby  v.  Wainwright,  cited  Hardr.  160), 

bat  by  mandamus  at  law,  to  admit  the  person 

nominated  by  the  former  tenant :  {Rex  v.  Hendon 

{Lord  of  the  Manor  of),  2  T.  R.  484;  Rex  v. 

Coggan,  6  East,  431 ;  Wat.  Cop.  51—93 ;  Rex 

▼.  Stafford  {Marquis  of),  7  East,  521 ;   Rex  v. 

Water  EUUon  {Lord  and  Steward  of),  2  Smith, 

54;  Rex  v.  Wilson,  10  B.  &  C.  80;   Rex  v. 

Boughey,  1  B.  &  C.  566 ;   S.  C.  Rex  v.  Meer 

{Lord  of  the  Manor  of),  2  Dow.  &  Ry.  824.) 

And  this,  whether  the  surrender  be  made  of  a 

portion  only,  or  of  the  entirety  of  the  premises 

{Smag  r.  Fox,  Pahn.  342 ;  Freeman  v.  Phillips, 

4  M.  &  Selw.  486),  or  of  the  whole  or  a  portion 

of  the  copyholder's  interest  therein :   {Fitch  v. 

Hockley,  Cro.  Eliz.  441 ;   Scriv.  Cop.  623.) 

2.   Operation  of  Surrender. 

A  surrender  is  defined  to  be  the  yielding  up  of  Surrender. 
an  estate  by  the  tenant  to  the  lord,  either  as  a 
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Chap.  ^^II. 

Alienation  q/ 
oopyholdt. 


Copyholder 
may  Barren- 
der  ander 
a  power  of 
attorney  as 
well  as  in 
person. 


Purchaser 
has  a  right 
to  insist  of 
surrender 
being  made 
in  pei'son. 


Surrendpr  by 
attorney 
cannot  be 


relinquishment  or  resignation  of  such  estate,  or  a£ 
the  means  of  conveying  it  to  another.  It  may  b€ 
made  in  court,  or  into  the  hands  of  the  lord,  oi 
his  steward,  or  hiss  deputy  steward,  out  of  court, 
without  a  special  custom  to  do  so  :  {Dudfield  and 
Andrews,  1  Salk.  184 ;  Lord  Dacre^s  case^  1 
Leon.  289 ;  Parker  v.  KeU,  1  Salk.  95  ;  Tukeley 
T.  Hawkins,  1  Lord  Raym.  76 ;  Burgesse  atid 
Foster,  1  Leon.  289;  Burdens  case,  Cro.  Kliz. 
48.)  By  special  custom,  but  not  otherwise,  a 
copyholder  may  surrender  out  of  court  to  the 
bailiff,  beadle,  or  reeve  of  the  manor:  (Wat. 
Cop.  77.)  By  special  custom,  also,  the  aur* 
render  may  be  made  into  the  hands  of  two 
tenants  of  the  manor  (Co.  Litt.  59,  aj,  or  of  one 
tenant  (Kitch.  1026),  or  into  the  hands  of  the 
bailiff  in  the  presence  of  two  tenants,  or  into  the 
hands  of  a  tenant  in  the  presence  of  other  persons 
(Co.  Litt.  59,  and  Kitch.  201 ;  Turner  v.  Bennt/y 
1  Mod.  61.) 

And  notwithstanding  a  doubt  has  existed  in 
practice,  it  is  now  clearly  settled  that  a  copy- 
holder may  surrender  by  a  power  of  attorney,  as 
well  as  in  person;  for  all  such  acts  as  a  copyholder 
can  do  himself,  he  may  authorize  another  to  do 
for  him,  either  in  or  out  of  court,  and  without 
any  special  custom  for  it :  ( Combers  case,  9  Co. 
75,  b ;  Parker  v.  Keck,  Com.  85 ;  Warner  v. 
Hargrewe,  2  Roll.  Rep.  393 ;  1  Wat  Cop.  77  | 
Scriv.  Cop.  154.) 

But  though  a  surrender  by  attorney  is  valid,  a 
purchaser  has  still  a  right  to  insist  on  the 
surrender  being  made  by  the  vendor  in  person, 
as  a  surrender  by  attorney  tends  to  multiply  his 
proofs  ;  for  the  letter  of  attorney  may  possihly 
be  revoked,  or  it  may  be  lost,  and  thus  expose  him 
to  difficulties  :  (Mitchel  v.  Neale,  2  Ves.  sen. 
679 ;   Noel  v.  Weston,  6  Mod.  50.) 

But  where  it  is  necessary  to  allege  a  special 
custom  to  enable  a  copyholder  to  surrender  in 
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person,   he  cannot    surrender  by  attorney ;   as,  Cbaf.  viil 
a  sarrender  into  the  hands  of  two  tenants  (Co.  AttmaHM  </ 
litt.  59,  a),  or  into   the  hands   of  the   bailiff   "w;^- 
or  reeve  of  the  manor  (ibid) ;  for  in  these  cases  a  ™?^®  ^***" 

.   ,  111^  ,      it  is  neces- 

special  custom  would  be  necessary  to  warrant  the  sary  toaiieice 
sarrender  of  the  copyholder  himself,  and  thire-  ?,SJS*io 
fore  a  sarrender  by  attorney  would  not  be  sood  surrender  in 
without  a  further  custom  for  doing  so  :   (Wat. 
Cop.  68.) 

Neither  can  a  person  having  a  bare  authority  Person 
to  sell  land,  as  an  executor,  for  example,  sur-  Twc  "" 
render  by  attorney  :   (Combes^s  case^  9  Co.  75.)  ^^^*^ 
The  person  who  appoints  the  attorney  must,  in  snrrenderby 
point  of  fact,  have  such  a  power  to  assign  as  may  *"®™®y* 
be  BO  executed,  for  delegatus  non  potest  delegare. 

The  person  appointing  the  attorney,  also,  must  l^®"^^!^ 
not  be  under  any  disability;  for  a  person  non  com-  the  attorney 
/»»,  under  coverture,  or  an  infant,  cannot  make  an  SIder°imy* 
attorney  by  the  common  law,  nor  can  they  be  legal  disa- 
enabled  by  custom  ;  and  the  statute  of  9  Geo.  1,   *  ^^' 
it  must  be  remembered,  only  &[i2\Ae& femes  coverts 
and  infants  to  make  attorneys  for  the  purpose  of 
admission.     It  has  nothing  to  do  with  surrenders : 
(Wat.  Cop.  m,  f.) 

But  a  feme  covert,  or  an  infant,  may  be  an  at-  ^*^  f^'1 

_"'  ,  '  ,      '         •'  ,    ,      oranmiant 

tomey  tor  another,  the  act  bemg  merely  minis-  may  be  an 
terial :  (Co.  Litt.  52,  a.)  "'X?  *"■ 

The  attorney  must  be  appointed  by  deed  (Gilb.  person. 
Ten.  262),  and  he  must  pursue  his   authority  Attorney 
strictly  and  consistently  with  the  customs  of  the  JJ^oi^^^i 
manor ;   still,  if  he  exceed  his  authority,  the  sur-  by  deed. 
render  will  not  be  void  in  toto,  but  only  as  to  the 
excess :   {George  dem»  Thorr^ury  v.  Jew,  Amb. 
627.) 

An  attorney  may  surrender  either  in  the  name  Attorney 
of  his  principal,  or  in  his  own  name  {Parker  v.  JSderelther 
iTett;  1    Salk.  96),  but  in  the   latter  case  t^ie  jj^^^^s  o^ 
power  should  be  referred  to.     It  is  no  objection  name  of  his 
to  tlie  attorney's  acting  that  the  principal  him-  p^^^^p*^- 
self  is  also  present:   (Scriv.  Cop.  157.) 
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Chap.  vni.  ^      _ 

—  3.  Presentment 

AUenation  of 

^^'Pj^^'  When  the  surrender  is  complete,  the  next  s 
is  the  presentment  of  such  surrender,  which,  i 
be  taken  out  of  court,  should,  according  to 
general  custom  of  manors,  be  made  at  the  s 
ceeding  court  day  (Co.  Cop.  s.  3 ;  Tr.  88 ;  ' 
Litt.  s.  79 ;  Gilb.  Ten.  220,  280 ;  Scriv.  C 
277 ;  Burgaine  v.  Spurling,  Cro.  Car.  273,  2t 
Burton  v.  Lloyd^  3  P.  Wms.  285,  a ;  Fawceti 
Lowtker,  2  Ves.  300 ;  Moore  v.  Moore,  ib.  5£ 
Mitchel  V.  Neale,  ik,  679) ;  though,  bj  spec 
custom,  it  may  be  made  at  a  subsequent  oi 
(Moore  v.  Moore,  2  Ves.  602.)  In  Horlock 
Priegdey,  indeed  (2  Sim.  77),  the  Vice-Chancel 
expressed  an  opinion  that,  even  in  the  absei 
of  any  special  custom,  a  surrenderee  has 
inchoate  legal  title  capable  of  being  made  coi 
plete  whenever  it  may  suit  his  convenience 
have  the  surrender  presented.  The  correctn< 
of  this  dictum  seems  questionable,  and  in  a  ca 
decided  about  the  same  time  in  the  King's  Bene 
in  which  a  question  of  this  kind  was  moot 
(^Doe  V.  Callaway,  6  B.  &  C.  492 ;  9  Dow.  &  B 
518),  Lord  Tenterden,  although,  he  said,  it  w 
not  necessary,  in  the  case  before  him,  to  give  i 
opinion  whether  such  a  custom  was  good  in  poi 
of  law,  yet  he  must  say  he  should  have  great  di 
ficulty  in  holding  that  such  a  custom  was  good 
point  of  law. 
No  time  ^j^^  evcu  where  such  a  custom  can  be  su] 

should  be  ^  .  ^       ••  -i    ■•       »  .  . 

lost  in         ported,  no  tmie  should  be  lost  m  getting  8U< 

pJerentment  presentment  made;  for  if   a    subsequent  su 

mAde.  renderee  should  make  a  prior  presentment,  2 

would    exclude    the  former  surrenderee,  eve 

though  both  presentments  should  be  made  at  tl 

same  court:   {Burgaine  v.  Spurling,  Cro.  Ca 

273,  283 ;   S.  C  Sir  W.  Jones,  306.) 

Preaentment      It  is  also  essential  that  the  presentment  shoal 

•pond  ^S^  correspond  in  all  material  points  with  the  soi 
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render,  as  any  variance  between  them  might  be  CBjrjan. 
fatal:   ( Sen  v.  Cop.  279 ;  Wat.  Cop.  88.)  jutenatkm  ^ 

It  must  also  be  ascertained  that  the  present-    '"^^J!^^ 
ments  have  been  duly  made  and  entered  on  the  *"™»  Jj' 
roUs.    This  is  a  matter  of  the  utmost  importance ; 
for  although  some  contend  that  presentment  is  ^JSmSS- 
only  for  the  information  of  the  lord,  to  apprise  him  ^  tbat  pre- 
that  a  surrender  has  been  made,  and  therefore  Sire  £n 
that  it  is  not  essential  when  the  lord  has  obtained  ^S^Sieoaart. 
that  information  aliunde^  there  are  others  who  roiis. 
ar]gae  just  as  strongly  that  a  presentment,  in 
every  instance,  is  of  as  much  importance  as 
a  surrender  or  admittance ;  that  it  is  an  integral 
part  of  the  copyhold  assurance,  the  tenant  hold- 
ing by  copy  of  court  roll,  and  presentment  being 
an  essential  part  of  that  roll, — and,  in  short,  that 
the  want  of  a  true  presentment  will  be  a  fatal  de- 
lect in  the  surrender  and  admittance :   (see  Mr. 
Coventry's  note  to  Wat,  Cop.  80 ;   Scriv.  Cop. 
279,  et  seq.) 

Jfj  however,  the  presentment  be  truly  made  ^hen  entry 
•ad   accord  with    the   surrender,   and    yet    be  m&n^t^ 
wrongly  entered  on  the  rolls,  the  rolls  may  be  JJ^ef  may 
amended.     As  for  example,  if  a  surrender  be  be  amended. 
made  upon  condition  and  so  presented,  and  the 
steward  in  presenting  it  omit  the  condition,  en- 
rolling it  as  an  absolute  one,  yet,  upon  sufficient 
proof  made  in  court,  the  surrender  shall  not  be 
avoided,    but  the  roll,   being  no  estoppel  nor 
record  {Burgesse  and  Foster^s  case^  1  Leon.  289 ; 
4  t6.  215),  shall  be  amended  ;   and  this  shall  be 
no  conclusion  to  the  party  to  plead  or  give  in 
evidence  the  truth  of  the  matters :   (  Winter  and 
Jermngham,  Dy.  251,  b;   Gilb.  Ten.  192;   Co. 
Cop.  s.  40,  p.  89.)     And  though  the  admission 
was  absolute,  yet  the  surrenderee  shall  be  subject 
to  the  condition ;  for  when  admitted,  he  shall  be 
in  by  the  surrenderor,  and  the  lord  cannot  vary 
his  estate:  (Co.  28,  b ;  Wat.  Cop.  90.)   So  where 
a  covenant  to  settle  copyhold  lands  on  the  heirs 
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Chap.  viii.  fj^ah  WES  entered  on  the  rolls  to  the  heirs  genera 
AUenation  qf  the  Surrender  was  decreed  to  be  vacated,  and 
copyholds.  ^^^  surrender  directed  according  to  the  covenant 
(^Brend  v.  Drend,  Finch,  254.)  In  another  cas 
{Hill  V.  Wiggctt,  2  Vern.  547),  an  entry  in  th 
steward's  book,  accompanied  with  correspondinj 
parol  pi  oof  by  the  foreman  of  the  jury,  was  ad 
mitted  as  good  evidence  that  a  feme  covert  hac 
surrendered  the  entirety  of  her  estate,  though  th< 
surrender  on  the  roll  and  the  admission  was  onlj 
of  a  moiety.  And  it  has  also  been  held,  that  i 
mistake  by  a  steward  in  a  surrender  is  only  mat- 
ter of  fact ;  hence  the  courts  of  law  will  admil 
an  averment  of  such  mistake,  either  as  to  the 
land  or  uses :  ( Towers  v.  Moor,  2  Vern.  98.^ 
And  although  parol  evidence  will  not  be  admitted 
to  supply  the  defect  in  a  copyhold  surrender,  yet, 
in  a  case  of  fraud  and  imposition,  the  defendant 
will  be  allowed  to  read  parol  evidence  in  order  to 
prove  it,  and  oral  testimony  may  be  adduced  to 
rebut  an  equity  set  up  by  the  plaintiff,  notwith- 
standing the  Statute  of  Frauds  :  ( Walker  v. 
Walker^  2  Atk.  98;  and  see  also  Coventry's 
note  to  Wat.  Cop.  tJtO.) 


Surrender 
only  passes 
such  an 
interest  as 
copyholder 
tikes  in  the 
prcmiseH. 


4.    What  Estate  passes  hy  Surrender. 

A  surrender  will  pass  no  greater  estate  or 
interest  than  the  copyholder  himself  takes  in  the 
premises.  Hence,  if  A.,  a  copyholder  for  Kfe, 
surrender  to  B.,  for  the  life  of  B.  it  will  only 
give  the  latter  an  estate  for  the  life  of  A.  (Co. 
Cop.  s.  34 ;  Tr.  76 ;  Wat.  Cop.  98 ;  Gilb.  Ten. 
257);  for  a  surrender  will  pass  no  more  than 
what  the  person  making  it  may  lawfully  pass, 
and  is  not  permitted  to  operate  tortiously; 
therefore  a  surrender  by  the  husband  will  be 
no  discontinuance  of  the  wife's  copyhold  lands: 
(4  Leon.  88,  ca.  186;  4  Co.  23,  a;  and  see 
Oldcott  V.  Lovell,  Moore,  753 ;   Knigkt  v.  Foot- 
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mtn,  1  Leon.  95;    Gilb.   Ten.  189;    Shaw  v.  Chap^vdi. 

Thompson,  CrO.  Eliz.  361.)  AUenatum  (/ 

The  court  rolls  afford  the  best  evidence  of  sur-    «w*^- 
render  and  presentment,  but  they  are  not  the  Evidence  of 
onlj  evidence,    as   these   acts   may   be   proved  ■"*®" 
by  draughts   of  an   entry   produced   from   the 
maniments  of  a  manor,  and  the  parol  testimony 
of  the  foreman  of  the  homage  who  made  such 
presentment:   {Doe  dem,  Priestley  v.  Calloway^ 
6  B.  &  C.  843.)     Nor  is  an  entry  on  the  rolls 
in  all  cases  conclusive  on  the  parties,  as  a  mis- 
take in  the  entry  may  be  shown  by  averment  in 
pleading,  or  by  evidence  before  a  jury:   {ibid; 
and  see  also  Burg  esse  and  Foster^ s  case,  1  Leon. 
289;   S.  C.  4  i*.  214 ;   Kite  v.  Quienton,  4  Co. 
25.) 

A  surrenderee,  prior  to  his  admittance,  takes  Oisoxreom 
merely  as  a  nominee  or  appointee,  so  that  before  rest  prior  to 
admission  he  may  be  said  to  have  neither  a  »dmittance. 
jus  in  re,  nor  yet  ad  rem;  he  cannot  enter  with- 
out consent  {Berry  v.  Greene,  Cro.  Eliz.  349), 
Dor  maintain  trespass  (Wat.  Cop.  101);  and 
having,  therefore,  no  estate  in  the  premises,  he 
has  nothing  to  forfeit  until  admitted  to  them 
{Roe  dem,  Jefferys  v.  Hicks,  2  Wils.  13) ; 
neither  has  he  anything  to  convey,  so  that  he 
is  incapable  of  surrendering  to  the  use  of 
inother:  {Rawlinsonv.  Green,  Foph.  127;  S.C. 
3  Bulstr.  237;  Wihon  v.  WeddeU  1  Brownl. 
143 ;  Doe  dent.,  Tofield  v.  7  W/e/c?,  1 1  East,  246 ; 
Robhison  V.  Grewes,  l^niu^,  81 ;  Fard  v.  Hos- 
kins,  Cro.  Tac.  368  ;  see  also  Batier  ard  Baker, 
3  Co.  39.)  Still,  ibr  all  this,  he  has  such  an 
eqaitable  interest  as  was  capable  of  assignment 
(Wat.  Cop.  101),  and  t'le  lord  may  be  compelled 
to  admit  accoidiL^y :  {Fex  v.  He.  don  {Tj>rd  of 
Hit  Mcpor  of),  2  T.  R.  484 ;  Roe  v.  Gi  ifitrs,  4 
Bar.  1952 ;  S.  C.  1  W.  Black.  605  ;  Holdfast  v, 
Onphom,  1  T.  R.  601 ;  Doe  v.  Hall,  16  East, 
208.) 
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Chap.  VIIl. 

Ahenation  qf 
copyholds. 

Admissloii, 
effect  of. 


Devisee  had 
no  estate 
until  admit- 
tance. 


5.  Admission, 

Admission  is  said  hj  some  to  be  the  forma 
and  the  surrender  the  substantial,  part  of  th 
copyhold  assurance:  (Benson  v.  Scott,  4  Moc 
251 ;  S.  C.  Salk.  185 ;  Carth.  275 ;  Skin.  406 
see  also  Gilb.  Ten.  438,  n.  94 ;  Scriv.  Cop.  349, 
By  others  it  is  said  to  be  the  life  and  perfection  c 
the  copyholder's  estate,  and  to  be  to  the  surrende 
what  Hvery  of  seisin  is  to  the  feoffment,  which  i 
more  of  essence  than  of  form.  It  is,  howevei 
agreed  on  all  sides,  that  admission  confers  n 
right,  but  merely  gives  the  party  having  a  titl' 
to  the  possession  the  means  of  obtaining  it :  (sei 
Mr.  Coventry's  note  to  Wat.  Cop.  230.)  Still  th 
admission  has  reference  to  the  surrender,  so  as  U 
defeat  all  mesno  acts,  as  well  of  the  surrendero: 
as  of  the  lord  of  the  manor  {Benson  v.  Scott,  sup. 
Crrantham  -^/Copley,  2  Saund.  422;  Holdfas 
dem.  Woollams  v.  Clapham,  1  T.  R.  600 ;  Da 
dem.  Bennington  v.  If  all,  16  East,  208);  bu 
until  admittance  the  surrenderee  is  a  men 
stranger  {Payne  v.  Baker,  Orl.  Bridg.  33),  anc 
is  therefore  incapable  of  surrendering  (Co.  Cop 
s.  ^e-y  Tr.  130;  Scriv.  Cop.  170,  360);  bul 
where  a  surrenderee  dies  before  admittance 
though  he  has  in  a  strict  sense  no  legal  right  U 
the  tenement,  he  had  still  a  scintilla  juris  in  f 
larger  sense  upon  a  contingency;  t.  e.  if  th€ 
presentment  be  duly  made,  he  has  a  right  tc 
compel  the  lord,  by  a  suit  in  Chancery,  to  admil 
him,  which  right  descends  upon  his  heir :  {Paym 
V.  Baker,  sup.) 

A  devisee  had  no  estate  until  admittance ;  and 
if  not  admitted,  his  devisee  would  have  had  no  titk 
whatever, — either  at  law,  for  the  admittance  of 
such  unadmitted  devisee  has  no  relation  back  to 
the  last  legal  surrender  {Smith  v.  Inggs,  1  Str. 
487 ;  Doe  v.  Vernon,  7  East,  8) ;  or  in  equity, 
for  this  is  not  a  case  in  which  a  court  of  equity 
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would  have    supplied  a   surrender,    and   such  CHAy.vm. 
im&dmitted  devisee  having  no  equity  in  himself  AUmaUon  ^f 
he  consequently  could  not  have  conveyed  any  to    «w*^ 
devisee :   ( Wainwright  v.  Elwell,  6  Mod.  637.) 
It  is  apprehended,  however,  that  in  such  a  case 
the  heir  of  the  first  devisee  might  claim  to  be 
admitted,  though  the  lord  could  not  compel  him : 
(Scriv.  Cop.  361,  a.) 
By  the  new  Will  Act  (1  Vict.  c.  26\  it  is,  0per«t<onof 

«  ILIUM  VITill    A<*ft 

however,  expressly  enacted  "that  the  power „ to unad- 
Aereby  given  shall  extend  to  all  real  estate  ^1^^^' 
of  the  nature  of  customary  freehold,  or  tenant 
light,  or  customary,  or  copyhold,  notwithstand- 
ing that  the  testator  may  not  have  surrendered 
the  same  to  the  use  of  his  will,  or  notwithstand- 
ing that,  being  entitled  as  heir,  devisee^  or  other- 
wise to  be  admitted  thereto,  he  shall  not  have 
been  admitted  thereto,  &c.:"  (sect.  3.)  Indepen- 
^%  even  of  this  statute,  an  unadmitted  pur- 
chaser might  have  devised  before  admittance: 
(La^  Foljamb^s  case^  1  Ch.  Cas.  39.)  In  a  case 
of  this  kind,  the  heir-at-law,  and  not  the  devisee, 
win  be  the  proper  person  to  be  admitted,  because 
a  court  of  law  cannot  recognize  the  interest  of  the 
defisee  at  the  same  time  that  it  denies  any  power 
in  the  devisor  to  devise ;  but  then  the  heir  will 
be  a  trustee  for  the  devisee.  By  this  means  two 
ines  will  be  incurred  before  the  devisee  can 
acquire  the  legal  estate,  and  perhaps  a  third,  if 
tiie  lord  be  entitled  to  a  death  fine :  (see  also 
Cov.  note  to  Wat.  Cop.  125.)  The  admittance 
of  a  tenant  for  life  or  years  is  at  the  same  time 
•n  admittance  of  all  in  remainder  {BuUer  v. 
iJgktfoat,  3  Leon.  239;  4  t&.  9;  Heggor  v. 
FdiORj  4  Leon.  Ill;  Gyppyn  v.  Bunney^  Cro. 
Bii.  504;  S.  C.  by  the  name  of  Tipping  v. 
Brnmingy  Mo.  465;  Colchin  v.  Colchiny  Cro. 
Biz.  662  ;  Auncelme  v.  Auncelme,  Cro.  Jac.  3 1 ; 
Baflen  v.  Granty  Cro.  Eliz.  148 ;  BrovorCs  cascy 
4  Co.  226 ;  Fttch's  case,  ib.  23,  a ;  Jurden  v. 
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Chap.  vni.  Stofie,  Hutt.  18 ;  Warsopp  v.  Ahell^  5  Mod.  306 
AUenaHon  of  ^^^^^^^^i  o^  Botmore,  Or  Blackborough  ^ 
copyh^.  Greaves,  1  Mod.  102;  S.  C.  3  Keble,  263 
1  Ventr.  260  ;  2  Lev.  107  ;  Barnes  v.  Corhe^  \ 
Lev.  308  ;  Bath  {Earl  of)  v.  Abney,  1  Bur.  206 
S.  C.  Co.  713  ;  Doe  dem.  Whitbread  v.  Jenne^ 
5  Eaat,  522  ;  7  ib.  22  ;  Reid  v.  Shergold,  H 
Ves.  380 ;  Church  v.  Munday,  12  Ves.  426,  431 
Kensington  {Lord)  v.  ManseU,  13  t6.  246,  253] 
the  whole  limitations  forming  together  but  on 
estate,  and  therefore  one  fine  only  can  be  du 
unless  by  special  custom :  (Sen v.  Cop.  405. 
The  admission  of  one  joint  tenant  is  also  the  ad 
mission  of  them  all ;  joint  tenants  being  seise< 
per  mie  et  per  tout,  so  that  if  one  die,  or  release 
or  surrender  to  his  companions,  no  new  admit 
tance  is  necessary  (Co.  Cop.  s.  35  ;  Tr.  82  ;  ih 
s.  56;  Tr.  ISO;  Co.  Litt.  193,  a;  ib.  ss.  286 
288  ;  WorSe  v.  Pretty,  Winch.  3  ;  Mortimor^i 
case,  Hetl.  150  ;  Gilb.  Ten.  286,  330;  Doe  dem 
Aston  V.  Hutton,  2  Wils.  192);  for  they  fora 
altogether  but  one  tenant  to  the  lord;  conse- 
quently, one  fine  only  is  due  on  their  admission 
or  on  the  admission  of  their  surrenderee  :  (Scriv 
Cop.  363,  411.)  The  like  observations  are  alsc 
applicable  to  coparceners,  who,  however  numer- 
ous they  may  be,  form  altogether  but  one  heir, 
and  therefore  one  admission,  one  fine,  and  one  set 
of  fees  will  suffice  for  them  all :  (Litt.  ss.  241, 
313  ;  Morrice  v.  Prince,  Cro.  Car.  251  ;  Gilb. 
Ten.  174  ;  Wat.  Cop.  277.)  It  seems  also  that, 
like  joint  tenants,  they  may  release  to  each  other, 
and  that  no  further  admission  of  them  will  be 
requisite  :  (Co.  Litt.  96 ;  Gilb.  Ten.  73 ;  Scriv. 
Cop.  364.)  Coparceners,  indeed,  may  be,  and  in 
fact  often  are,  t  umitted  several]y. — a  practice  in- 
troduced by  stewards  in  order  to  multiply  their 
fees.  This  will  not,  however,  aflfect  the  fine,  as 
that  will  be  apportioned  amongst  them ;  but  the 
fees  will  be  increased  in  proportion  to  the  number 


AND  CUSTOMARY   ESTATES.  26 

admitted :  (ibid,)  Tenants  in  common,  as  they  Ch^p.  viii. 
takeseyeral  and  distinct  estates,  most  be  severallj  AMmatim  qf 
admitted,  and  must  also  pay  several  fines  {Hobart  «w*«/<*»- 
?.  Hammond,  4  Co.  28,  a) ;  and  if  one  tenant 
m  common  die,  or  surrender  to  another,  the 
nrrenderee  or  the  heir  must  be  regularly  ad- 
nitted,  and  pay  the  fine  accordingly :  (Co.  Cop. 
t.56;  Tr.  130;  Fisher  v.  Wigg,  1  P.  Wm8.21; 
8.  C.  Salk.  391 ;  Wat.  Cop.  280 ;  Scriv.  Cop. 
^  365 ;  Attree  v.  ScoU,  6  East,  484.)  But  if 
aereral  undivided  shares  of  a  copyhold  become 
Rimited  in  one  person,  as  where  several  tenants 
in  common  concur  in  the  surrender  to  one  person 
(Ca  Cop.  Se-y  Tr.  130;  Kitch.  242;  Scriv. 
Cop.  412),  they  again  form  one  entire  and  un- 
divided estate :  (  Garland  v.  JekyU,  2  Bing.  303 ; 
HoUaway  v.  Berkeley ,  6  B  &  C.  14 ;  overruling 
Lord  Ellenborough's  decision  in  Attree  v.  Scott, 
6  East,  476.) 

Executors  and  administrators  of  a  copyholder  Personal 
most  be  admitted,  and    pay  a  fine  thereupon:  twes. 
(Gravenor  v.    Ted,  4   Co.  23,  a;  Batmore  v. 
Graves,  1   Mod.   102,  120;    Scriv.  Cop.  368, 
413.) 

Previously  to  the  statute  6  Geo.  4,  c.  16,  Jj^^^^^i 
copyholds  were  included  in  the  bargain  and  sale  assif^nces  of 
from  the  commissioners  to  the  assignees  of  a  ^""^"^p^- 
bankrapt;  the  consequence  of  which  was,  that  it 
became  necessary  for  the  assignees  to  be  ad- 
mitted, whereby  a  double  fine  was  incurred, — 
one  on  the  admission  of  the  assignees,  another 
on  that  of  the  purchaser.  In  order  to  prevent 
this  conseqaence,  it  became  the  practice  for  the 
commissioners  to  except  the  copyholds  out  of  the 
baigain  and  sale  of  the  bankrupt's  estate  to  the 
aangnees,  and  to  convey  them  at  once  to  the 
pnthaser,  by  which  means  one  fine  only  was 
incurred:  {Drury  v.  Mann,  1  Atk.  96;  Ex  parte 
HfjOand,  re  Harvey,  4  Mad.  483;  Scriv.  Cop. 
W,  370.)    The  statute  6  Geo.  4,  c.  16,  s.  68, 

VOL.  n,  c 
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Chap,  yiil  ^owever,  empowers  the  commissioners,  by  de< 
Aiienaiitm  qf  indented  and  enrolled,  to  dispose  of  the  ban 

^^ ■    rupt's  copyhold  lands,  and  to  authorize  any  pe 

son  on  their  behalf  to  surrender  the  same  to  tl 
purchaser;  so  that  the  bargain  and  sale  of  tl 
commissioners  under  this  act  transferred  the  b 
neficial  interest  only  to  the  purchaser;  and  as  1 
did  not  require  the  legal  estate  until  he  w; 
admitted  upon  the  surrender  of  the  person  i 
authorized  to  make  it^  no  fine  became  payab 
out  of  the  bankrupt's  estate  :  (Scriv.  Cop.  415 
Nor  is  the  law  sdtered  in  this  respect  by  tl 
more  recent  enactment  of  the  1  &  2  Will. ' 
c.  56y  as  the  26th  section  of  that  act,  which  ves 
the  real  estate  of  the  bankrupt  in  his  assignee 
does  not  apply  to  copyhold  property,  but  is  coi 
fined  to  such  real  estate  as  by  the  act  of  6  Gca 
was  directed  to  be  conveyed  by  the  commif 
sioners  to  the  assignees,  namely,  the  bankrupt 
freehold  property;  so  that  the  powers  conferre 
by  the  6  Geo.  4  still  remained  in  force  with  respec 
to  the  sale  of  copyholds,  and  might  have  been  es 
ercised  by  any  one  of  the  commissioners  of  th 
Court  of  Bankruptcy,  or  by  the  commissionex 
named  in  the  fiat:  (Scriv.  Cop.  372.) 
^S^nte  °^  A  great  difference  of  opinion  seems  to  hav 
existed  amongst  the  profession,  as  to  whether  i 
was  necessary  that  the  provisional  or  genen 
assignee  of  an  insolvent  debtor  should  have  beei 
admitted  to  the  premises  in  order  to  confer  i 
title  to  copyholds  through  an  insolvent  debto 
(see  stats.  53  Geo.  3,  c.  102;  54  Geo.  3,  c.  28 
1  Geo.  4,  c.  119;  7  Geo.  4,  c.  57;  5  Will  4 
c.  38);  but  it  appears  that  it  is  not  necessai] 
that  either  should  be  admitted.  A  conveyance 
executed  in  pursuance  of  the  1 1th  section  of  thi 
statute  7  Geo.  4,  would,  prior  to  the  recent  stat 
1  &  2  WilL  4,  c.  1 10,  have  had  the  effect  oi 
vesting  the  copyhold  estates  of  the  copyholdei 
in  the  provisional  assignee;  but  that  interest  wbs 
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diyested  and  transferred  to  the  general  assignee  cha>.  vm. 
hj  the  conveyance  and  assignment  under  the  AUmaHon  o/ 
19th  section  of  the  7  Geo.  4,  and  the  7th  sec-    "w^/* 
tion  of  1  WilL  4:  (Scriv.  Cop.  375.)    Nor,  it 
seems,  will  it  be  necessary  that  either  the  pro- 
Tiaoiud  or  general  assignee  should  be  admitted 
under  the  more  recent  enactment  of  1  &  2  Yict. 
c  110.    The  37th  section  of  that  statute  vests  i  &2  vict. 
•lithe  insolvent's  real  and  personal  estate  in  the  ^'  *^®'  *'  ^^' 
provisional  assignee,  by  order  of  the  court,  with- 
out any  conveyance  or  assignment,  which  by  the 
45th  section  will  become  transmissible  to  the 
general  assignees  appointed  by  the  court  by 
▼irtae  of  such  appointment,  and  vest  in  them 
withoat  any  conveyance  or  assignment:  (sect. 
45.)  And  in  case  such  prisoner  shall  be  entitled 
to  any  copyhold  or  customary  estates,  a  certified 
copy  of  such  vested  order  as  aforesaid,  and  a 
certified  copy  of  the  appointment  of  such  as- 
signee or  assignees  as  aforesaid,  shall  be  entered 
on  the  court  rolls  of  the  manor  of  which  such 
oqiyhold  or  customary  estate  shall  be  holden; 
sod  thereupon  it  shall  be  lawful  for  such  assignee 
or  assignees  to  surrender  or  convey  such  copy- 
hold or  customary  estate  to  any  purchaser  or 
poichasers  of  the  same  from  such  assignee  or 
asngnees    as    the    court    shall    direct  :    (sect. 
47.) 
And  now  by  the  recent  statute  12  &  13  Vict.  C"?^  may 

•r  mulrp  RA.1^  ot 

0.106,  with  respect  to  copyholds  it  is  enacted,  that  copyhold 
Ae  court  shall  have  power  to  sell,  and  by  deed  in-  {^n^sJ^of *^* 
dented  and  enrolled  in  the  courts  of  the  manor  or  creditors. 
nanors  whereof  the  lands  respectively  may  be 
hiMen,  to  convey,  for  the  benefit  of  the  creditors, 
nj  copyhold  or  customary  lands,  or  any  interest 
to  which  any  bankrupt  is  entitled  therein,  and 
thereby  to  entitle  or  authorize  any  person   or 
pcnons    on   behalf    of  the   Court    of  Bank- 
nptcy  to  surrender  the  same,  for  the  purpose 
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Chap.  Vin. 


Alienation  of 
copyholdt. 

Vendees 
of  copyhold 
landB  shall 
compound 
with  the 
lords  for 
their  fines. 


Who  may 
admit. 


Customaiy 
form  of 
admittance 
should  be 
strictly 
adhered  to. 


of  anj  purchaser  being  admitted  thereto  :  (s< 
209.) 

That  every  person  to  whom  any  such  conv4 
ance  of  copyhold  or  customary  lands  or  tenemenl 
or  of  any  such  interest  therein,  shall  be  mj 
shall,  before  he  enter  into  or  take  any  profit  of 
same,  agree  and  compound  with  the  lords  of 
manors  of  whom  the  same  shall  be  holden 
such  fines,  dues  and  other  services  as  theretofc 
have  been  usually  paid  for  the  same,  and  theri 
upon  the  said  lords  shall,  at  the  next  or  any  Buh 
sequent  court  to  be  holden  for  the  said  manon 
grant  unto  such  vendee,  upon  request,  the  sai 
copy  or  customary  lands  or  tenements,  for  sud 
estate  or  interest  as  shall  have  been  so  conveyer 
to  him  as  aforesaid,  reserving  the  ancient  rente 
customs,  and  services,  and  shall  admit  him  tenan 
to  the  same  :  (sect.  210  ;  and  see  Wise  Bankt 
Law,  127,  128.) 

In  the  case  of  descents  and  surrenders,  th< 
lord,  the  steward  or  under-steward  are  merelj 
instruments:  they  are  compelled  to  admit,  i 
ostensibly  such,  and  the  tenant  is  not  bound  t< 
inquire  into  the  legality  of  their  title:  (Co.  Litt 
58,  b;  1  Co.  140,  b;  Wat.  Cop.  254.)  The  Ion 
may,  if  he  pleases,  admit  by  attorney,  but  b 
cannot  be  compelled  so  to  do  (Combers  case 
9  Co.  766;  Floi/er  v.  Hedginghamy  2  Cha.  Rep 
56),  except  in  the  case  of  femes  coverts  and  in 
fants  taking  by  descent  or  surrender  to  a  las 
will,  whom,  under  an  act  of  Parliament,  9  Geo.  4 
c.  29,  he  is  now  compellable  to  admit  by  attome] 
in  certain  cases:  (Wat.  Cop.  258.) 

The  customary  form  of  admittance  should  b 
strictly  pursued,  as  any  deviation  would  probabl] 
be  fatal  at  law,  though  equity  would  doubtlesi 
relieve  if  there  was  a  sufficient  bona  fide  con< 
sideration  to  call  for  its  interposition:  (Scriv 
Cop.  351;    Fonbl.  Eq.  38,  lib.   1,  c.  1,  s.  7 
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Smith  V.  Smith,  1   Cha.  Rep.  57;  Bradley  v.  c-^^n^ 
Bradley,  2  Vem.   163;  Jenning  v.  Moore,  ib.  ^**«»*5^*-'' 
609;  Anon.  2  Freem.  65;   Tayfor  v.  Wheeler,    *ww*. 
2   Vera.  564;   Barker  v.  ^t«,   2   Cha.   Rep. 
113.) 

Upon  the  purchaser  being  admitted,  his  title  ^^^' 
18  pcafected ;  and  then,  but  not  until  then,  the 
fine  of  admission  becomes  payable  {Rex  v.  The 
Lord  of  the  Manor  of  Hendon,  2  T.  R.  484); 
and  this,  and  also  the  steward's  fees,  are  to  be 
paid  by  the  purchaser;  so  that  if,  as  I  have 
atreadj  remarked,  the  vendor  were  to  covenant 
to  surrender  the  premises  at  his  own  cost,  it 
would  be  no  breach  that  he  refuses  to  pay  the 
fine,  the  title  of  the  purchaser  being  perfected 
by  the  admittance  {Drury  v.  Mann,  1  Atk.  95  ; 
Scriv.  Cop.  384;  Graham  v.  Sime,  1  East,  634), 
and  the  fine  not  payable  until  afterwards. 

6.   Of  the  Declaration  of  Uses, 

In  treating  the  subject  of  the  declaration  J'J^*^*^ 
of  the  uses  of  a  surrender,  I  purpose  to  con- 
ader  it  —  1st.  With  respect  to  the  person  in 
whose  favour  the  surrender  is  made.  2ndly. 
With  respect  to  the  property  intended  to  pass  by 
it:  and,  3rdly.  With  respect  to  the  limitation  of 
estates  by  such  surrender. 

1.  It  is  necessary,  says  Sir  E.  Coke  (Co.  Cop.  ^^Jj^* 
35,  Tr.  80),  that  upon  surrenders  of  copyholds, 
tiie  name  of  the  party  to  whose  use  the  surrender 
18  made  be  precisely  set  down ;  but  if  by  any 
manner  of  circumstance  the  grantee  may  be  cer- 
tainlj  known,  it  is  sufficient;  and  therefore  a 
Borrender  made  to  the  Lord  Archbishop  of  Can- 
terbury, or  to  the  Lord  Mayor  of  London,  or  to 
the  High  Sheriff  of  Norfolk,  without  mentioning 
either  the  Christian  or  surname,  is  good  and 
certain  enough,  because  they  are  certainly  known 
by  this  name  without  further  addition.     So,  if  I 
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Chap.  VIII.  gurrender  to  the  use  of  the  next  of  my  blood,  i 
AHenatum  of  to  the  Qse  of  iQj  wife,  or  to  the  use  of  m 
^"^P^^-  brother  or  sister  (having  but  one  brotiier  < 
sister),  these  surrenders  are  good  without  an 
additions,  because  the  grantee  may  be  certain] 
known  by  the  words:  (Wat.  Cop.  107.)  So,  if 
surrender  to  the  use  of  my  son  W.,  having  moir 
sons  than  one  by  that  name,  yet  by  avenneB 
this  uncertainty  may  be  helped:  {U>id. ;  see  ala 
Doe  ex  dem,  Huckall  v.  Foster,  9  East,  405. 
But  if  I  surrender  to  the  use  of  my  cousin  o 
my  friend,  this  is  so  general  and  so  uncertai] 
that  no  subsequent  manifestation  of  my  intentioi 
can  in  any  way  strengthen  it.  (Wat.  Cop.  108. 
So  if  three  persons  surrender  to  the  use  of  thre< 
or  four  of  St.  Dunstan's  parish,  not  naming  th< 
parishioners  by  their  names,  this  surrender  it 
utterly  void ;  as  it  also  will  be  if  I  surrender  ir 
the  disjunctive  to  the  use  of  J.  L.  or  J.  N.  and 
,  thus  be  insufficient  for  the  uncertainty:  (Co< 
Cop.  35;  Tr.  80,  82;  Wat.  Cop.  108;  Scriv. 
Cop.  180,  181.)  Questions  have  sometimes 
arisen  as  to  whether  a  person  who  was  named 
only  in  the  habendum  should  take  under  a  sur- 
render of  copyholds;  and  it  has  been  said  that 
he  shall  not  take  unless  it  be  by  a  particular 
custom  authorizing  such  grant:  (^Westmore  v. 
Hoby  313);  but  this  is  certainly  not  the  law  of 
the  present  day,  nor  can  it  be  supported  by  the 
principles  upon  which  the  rule  respecting  the 
operation  of  surrender  of  copyholds  is  governed. 
The  surrender  itself,  as  an  eminent  modem  writer 
upon  this  subject  observes  (Scriv.  Cop.  213), 
"  merely  points  out  the  person  whom  the  lord  is 
to  admit,  and  the  estate  intended  to  be  trans- 
ferred to  him  by  the  surrenderor;  the  lord  then 
grants  the  seisin  to  the  surrenderor  without  any 
words  of  limitation,  to  hold  to  the  surrenderee 
and  his  heirs,  or  for  such  other  interest  as  is 
expressed  in  the  surrender;  and  if  the  surrender 
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^  does  not  distinctlj  describe  either  the  person  of  chap.  viii. 
the  surrenderor,  the  estate,  or  the  estate  intended  AHemuion  of 
to  be  transferred  to  him,  this  may  be  explained  ^'"'^^zlr' 
by  the  act  of  admittance  or  grant:"  {Brooks  v. 
BrookSy  Cro.  Jac.  434;  Fisher  v.  Wigg^  1  Ld. 
Baym.  624;  see  also  Gilb.  Ten.  255,  259.)  And 
eyen  at  common  law  a  person  may  take  by  way 
of  remainder,  thoagh  he  be  not  named  in  the 
premises  with  him  to  whom  the  estate  is  first 
limited:  (Greenwood  v.  Tgber,  Cro.  Jac.  563; 
Wat  Cop.  114,  115;  Scriv.  Cop.  214;  2  RoU. 
Abr.  67,  pL  11;  6ilb.  Ten.  259.)  But  an  estate 
cannot  arise  by  implication  upon  a  surrender  of 
copyhold  property,  any  more  than  in  a  deed  at 
common  law:  (Allen  y.  Ncuh,  1  Browl.  127; 
Seagood  v.  Hone,  Cro.  Car.  366;  S.  C,  W. 
Jones,  342;  Gilb.  Ten.  259;  Wat.  Cop.  215.) 

2.  Where  the  surrendered  premises  are  siiffi-  ab  to  the 
dently  described,  as  by  giying  a  close  a  par-  S?SSred. 
ticular  name,  a  subsequent  mistake,  either  as  to 

the  name  of  the  tenant  or  the  number  of  acres, 
win  not  injure  the  grant  or  surrender.  Hence, 
where  a  copyholder  surrendered  all  his  copyhold 
cottage,  with  the  croft  adjoining,  &c.,  all  which 
premises  he  stated  were  then  in  his  own  posses^ 
sion,  when  in  point  of  fact  the  surrenderor  only 
held  the  cottage  and  garden  behind  it,  it  was 
neyertheless  held  that  the  croft  passed;  the  de- 
scription of  the  premises  as  being  in  the  posses- 
sion of  the  surrenderor  being  a  mere  mistake, 
and  the  words  in  the  surrender  being  sufficient 
to  comprise  them:  (Goodright  and  Lamb  v. 
PearSf  11  East,  58;  see  also  Shep.  Touch.  99; 
GoodtiOe  dem.  Fauly.  Baul,  2  Bur.  1089;  S.  C. 
W.  Black.  266  y  Doe  v.  Greathead,  8  East,  103.) 

3.  Surrenders  of  copyhold  estates  are  said  to  be  As  to  the 

J    ,       .,  1  i»  J.       ^'  limitation 

goyemed  by  the  same  rules  of  construction  as  of  estates 
cooyeyance  of  freehold  estates:  {Idle  y.   Cook,  J^£SJ,£r 
1  Salk.  620;  Fisher  y.  Nicholls,  3  i6.  100;  S.  C. 
Holt,  163;  S.  C.  2  Ld.  Raym.  1144;  Fisher  y. 
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Chap.  VIIL 

AUenatum  qf 
copyholds. 


As  to  the 
application 
01  the  rule 
in  Sheaeif*s 
ease  to  copy- 
holds. 


When  the 
ICeneral  role 
of  construe- 
tion  can  be 
varied  by 
force  of  a 
particular 
custom. 


Wigg,  1  Ld.  Raym.  630;  S.  C.  1  P.  Wms.  14 
12  Mod.  296;  1  Salk.  391;  3  ib.  206;  Stone  ^ 
Stone,  2  Atk.  101 ;  Lovell  y.  Lovelly  3  Atk.  1 1 
Allen  V.  Patshall,  Grodb.  137;  Seawood  v.  Hont 
Cro.  Car.  366;  Pawsey  v.  Lowdally  Sty.  250 
Wright  dem.  BurriU  v.  Kempe,  3  T.  R.  473 
Gilb.  Ten.  268 ;  Rigden  v.  Valier,  3  Atk.  731.)  I 
is  true  that,  copyholds  not  being  within  the  Statutx 
of  Uses,  that  statute  cannot  execute  the  lega 
estate  in  the  surrenderee,  for  until  admittance 
the  estate  remains  in  the  surrenderor;  still,  upon 
admittance,  the  surrenderee  will  become  clothed 
with  the  legal  estate,  in  the  same  manner  as  i1 
would  have  vested  in  cestui  que  use  in  freehold 
estates  under  the  statute,  and  will  relate  back  to 
the  time  of  the  surrender,  and  operate  from  its 
date:  {Benson  v.  Scott,  1  Salk.  185;  S.  C.  Garth. 
276;  3  Lev.  385 ;  Payne  v.  Barker,  Orl.  Bridg. 
24;  Vaughan  dem.  Atkins  v.  Atkins,  5  Burr. 
2785 ;  Grantham  v.  Copley,  2  Saund.  422 ; 
Holdfast  dem,  WooUams  v.  Clapham,  1  T.  R. 
600;  Doedem.  Bennington  y,  HaU,  16  East,  208.) 

The  same  limitations,  also,  which  in  the  case 
of  a  conveyance  or  devise  of  freeholds,  would 
create  an  estate  tail  under  the  rule  in  Shellet/s 
case,  will  create  a  similar  estate  when  contained 
in  a  surrender  or  a  devise  of  copyholds.  And 
upon  the  same  principle  a  surrender,  and  pre- 
viously to  the  late  Will  Act,  1  Vict.  c.  2^,  a 
devise  of  copyholds,  without  words  of  limita- 
tion, would  have  passed  a  life  estate  only:  (Co. 
Cop.  59,  b:  ih.^U  Tr.  93.) 

But  notwithstanding  that,  generally  speaking, 
the  same  words  are  necessary  to  create  certain 
estates  of  copyhold  as  are  requisite  to  the  crea- 
tion of  the  same  estates  in  freehold,  yet,  by 
force  of  a  particular  custom,  they  may  be  other- 
wise created;  thus,  by  special  custom,  an  estate 
of  inheritance  may  be  created  by  the  words  sibi 
et  suis,  or  ^t  et  assignatis,  or  the  like:  (Bunting 
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T.  LeapingweU,  4   Co.  29,  b.)      So,   in   some  ^^"^_^^ 
manors,  the  words  "  sequels  in  right^  are  used  AUenaHon  of 
instead  of  the  technical  word  ** heirs,"  and  in    ^'"^^z!—*' 
others  in  addition  to  it;  as,  to  A.,  his  heirs  and 
sequels  in  right:  (Wat.  Cop.  109;  Scriv.  Cop. 
179.) 

A  remainder  of  copyholds  would  not,  however,  ^^J^gJJ* 
have  failed  of  effect  for  want  of  a  preceding  par-  incopyhoku. 
ticnlar  estate  to  support  it:  {Mildmay  y.  Hun- 
gerfordy  2  Vem.  243;  Lovell  v.  Lovell^  3  Atk. 
12;  Habergham  v.  Vincent^  2  Yea.  209;  Stans- 
Jkld  V.  Haberghamy  10  Ves.  282;  Doe  v.  Martin^ 
4  T.  R.  64;  Roe  dem,  Clemett  y.  Briggs,  16  East, 
406);  and  therefore  in  settlements  of  copyhold 
estate  it  was  the  common  practice  to  omit  the 
limitation  to  trustees  to  support  contingent  re- 
mainders: (Scriv.  Cop.  476;  Wat.  Cop.  197.) 

It  has,  however,  been  suggested,  that  as  the  Right  of  lord 
lord,  in  case  of  a  forfeiture  by  a  tenant  for  life,  forfeiture  of 
is  entitled  to  the  land  for  his  own  use  during  such  JJ^^^^ 
particular  estate  {Lane  v.  PanTiel^  1  Roll.  Bep. 
238,  317,  438;  Habergham  v.  VincenJt^  2  Ves. 
214;  S.  C.  4  Bro.  C.  C.  364),  a  limitation  to 
preserve  contingent  remainders  should  be  in- 
serted in  settlements  of  copyhold  as  well  as  of 
freehold  estates:  ( Atherley's  Mar.  Set.  570;  Wat. 
Cop.  197.)  There  can  be  no  doubt,  certainly,  as 
to  the  prudence  of  adopting  such  a  course,  if  the 
lord  would  consent  to  accept  a  surrender  so 
framed;  but  it  seems  that  he  could  not  be  com- 
piled to  accept  a  surrender  which  would  be 
calculated  to  defeat  his  right  of  entry  for  an  act 
ai  forfeiture  incurred  by  the  tenant  for  life :  (see 
Mr.  Coventry's  note  to  Wat.  Cop.  197;  Scriv. 
Cop.  480.)  With  respect  to  assurances  made 
subsequently  to  the  8  &  9  Vict  c.  106,  it  has 
been  already  observed  that  trustees  to  preserve 
ooQtingent  remainders  are  no  longer  necessary, 
even  in  settlements  of  freehold  property  (see 
anief  voL  i.  p.  316);  but  this  statute,  it  must  be 
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Chap.  VIII. 

AUenaiion  qf 
copyholds. 

Whether  an 
estate  in 
copyholds 
can  be 
limited  to 
commence 
in/uturo. 


Whether  a 
fee  can  be 
limited  on  a 
fee. 


A  condition 
cann.)t  be 


observed,  is  only  prospective  in  its  operation 
(ibid.) 

A  surrender  of  copyholds  being  construed  a 
a  deed  at  common  law,  and  not  as  a  ivill,  i 
follows  that  an  estate  can  no  more  be  created  ti 
commence  in  futuro  by  surrender,  than  it  coulc 
by  a  common-law  assurance:  (Wat.  Cop.  198 
Clampers  case,  4  Leon.  8;  Seagood  v.  Hone^  Cro 
Car.  366;  AUen  v.  NcLsh,  Noy.  152;  Dunnal  v 
GUeSy  Brownl.  41 ;  Simpson's  case,  Gk>db.  264 
S.  C.  Cro.  Jac.  376,  by  name  of  Sympson  v 
Sothern;  S.  C.  1  KoU.  Rep.  109,  137,  253,  and 
2  Roll.  Abr.  791,  794,  by  name  of  Simpson  v, 
Southwood;  see  also  Gilb.  Ten.  260;  Barker  v, 
Taylor,  Godb.  451  ;  Bambridge  v.  WkUton, 
March,  177;  see  also  Scriv.  Cop.  200.) 

Whether  a  fee  can  be  limited  on  a  fee  of 
copyholds  by  surrender,  is  a  point  of  less  cer- 
tainty, and  the  authorities  on  the  subject  are 
many  of  them  irreconcileable  with  each  other; 
whilst  the  opinions  of  learned  lawyers  are  no 
less  at  variance  than  the  cases.  Mr.  Coventry, 
however,  in  a  note  to  his  edition  of  Wat. 
Cop.  210,  n.  1,  gives  the  clearest  view  of 
the  law  on  this  subject,  in  which,  after  stating 
that  he  had  inspected  the  numerous  cases  on 
this  head  in  the  reports  themselves,  he  had  arrived 
at  the  following  conclusions: — 

1st.  That  an  immediate  surrender  of  copy- 
holds cannot  be  maintained. 

2ndly.  That  a  fee  may  be  limited  on  a  fee  in 
a  surrender  of  copyholds,  by  way  of  condition, 
but  not  by  way  of  springing,  shifting  or  secon- 
dary use:  {Edwards  y.  Hammond,  3  Lev.  132.) 

3rdly.  That  a  surrender  may  contain  a  power 
of  appointment  or  nomination,  but  not  a  power 
that  will  defeat  uses  once  vested:  {Beal  v.  Shep- 
herd, Cro.  Jac.  199;  Driver  t.  Thompson,  4 
Taunt.  294;  and  see  Belt's  Supp.  to  Ves.  323.) 

The  same  learned  writer  also  remarks,  that 
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"a  condition  cannot  be  made  the  means  of  limit-  chap^viii. 
ingafee  upon  a  fee  in  the  same  manner,  and  to  the  Aiimaum  <if 
same  extent,  as  a  limitation  of  uses  in  a  statutable    ^^'^''^l^^' 
conveyance  of  freehold;  neither  can  such  power  ""dethe 
of  nomination  or  appomtment  be  made  the  me-  iimitiBg  a 
diinn  of  springing  or  secondary  uses  on  free-  2^."**^  * 
holds,  since  the  statute:  (see  Scriv.  Cop.  226.) 
The  cases  in  support  of  the  doctrine  that  a  sur- 
Tender  may  be  made  in  futuro  are,  for  the  most 
part,  cases  on  wills,  where,  by  means  of  execu- 
tory devises,  such  uses  are  admissible;  and  it 
appears  never  to  haye  been  doubted  that  the 
equitable  ownership  of  copyholds  is  susceptible 
of  shifting  uses  in  the  same  manner  as  freeholds; 
and  if  there  have  been  many  instances  of  sur- 
lenders  to  future  and  springing  uses  engrafted 
on  the  l^al  estate  of  copyholds  in  any  particular 
manor,  it  is  highly  probable  that  a  court  of 
eqmtj  would  consider  such  uses  as  sanctioned 
V  custom,  and  assist  in  establishing  rather  than 
overtoming  them  on  the  doctrine  in  question." 

In  conclusion,  however,  he  observes,  that  a 
title  depending  on  a  question  of  this  kind  de- 
pends on  a  very  doubtful  question,  and  that 
therefore  a  purchaser  is  not  bound  to  accept  it. 

It  is  said  that  if  a  copyholder  surrenders  into  where  no 
the  hands  of  the  lord,  without  declaring  any  use,  ^^J^ged. 
that  it  shall  enure  for  the  benefit  of  the  lord,  and 
the  copyhold  will  become  extinguished,  as  on  a 
wnender  by  a  tenant  for  life  to  him  in  rever- 
sion: (fwAcr  V.  Wiggy  I  P.  Wms.  17;  Wat. 
Cop.  92.)  But  at  the  present  day  the  Court  of 
Chancery  would  doubtless  catch  at  the  slightest 
indication  of  the  surrenderor's  intention  to  pre- 
serve the  estate  from  the  consequences  of  this 
doctrine:  (see  Mr.  Coventry's  note  to  Wat.  Cop. 
92.) 

Where  the  surrender  is  made  to  one  party,  5!^1^"* 
and  another  pays  the  purchase  money,  the  former 
^  become  a  trustee  for  the  latter,  in  like 


trusts. 
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Chap^viii.  nmniier  as  in  purchases  of  freehold  propertt 
Aiienatum  qf  where  the  person  taking  the  legal  estate  will  i 
"'?!?!!*'    equity  be  decreed  to  be  a  trustee  for  him  wl( 
advances  the  purchase  money :  (as  to  which  si| 
anUy  vol.  i.  p.  386;  see  also  Dyer  v.  Dyer^  2  Ccol 
92.)  In  like  manner,  if  copyholds  are  granted  ti 
two  or  three  lives  in  succession,  and  one  only  pa^ 
the  fine,  the  others  are  trustees  for  him:  {Bengi 
V.  Drewy   1  P.  Wms.  780;  Bundle  v.  RundJk 
2  Vern.  264;   Withers  v.  Withers,  AmbL  15^ 
Rumbold  V.  Rumboldy  2  Eden,  15.)    And  thi 
notwithstanding  that  the  custom  of  the  manor  I 
that  the  lives  shall  take  in  succession:  (^  Smith  v 
Baher,  1  Atk.  385 ;  and  see  Clarhe  v.  Danvers 
1  Cha.  Cas.  210.)     Still,  for  all  this,  a  custon 
that  the  nominees  shall  take  for  themselves,  un 
less  a  trust  to  exclude  them  appear  on  the  rolls 
has  been  held  to  be  a  reasonable  custom:  {Ed- 
wards V.  Fidell,   3   Mad.  237.)      To   preveni 
questions  from  arising  on  this  subject,  an  express 
declaration,   where  the  nominees  are   to  take 
beneficially  or  in  trust,  should  always  be  inserted 
in  or  accompany  the  surrender :  (see  also  Coven- 
try's note  to  Wat.  Cop.  214.) 
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SECTION  rv. 


TENANT   BIGHT   OP  RENEWAL. 


In  certain  manors  copyholds  are  held  for  lives  w«fct  of 
[Kempe  v.  Carter y  1  Leon.  65);  or  years  (JPage^s  can  only  be 
«ttc,  Cro.  Jac.  671),  with  a  perpetual  right  oi^^^^^ 
renewal  on  payment  of  a  fine  certain.   A  custom  naage. 
to  renew  for  lives  can  only  be  supported  by 
immemorial  usage,  otherwise  it  will  be  at  the 
option  of  the  lord  whether  he  will  grant  or  not: 
(Co.  Litt.  290,  b.)     Where  such  a  custom  does 
oist,  the  right  of  renewal  sometimes  extends  to 
three  lives  or  any  less  number,  and  sometimes 
for  even  more  than  three  lives;  as,  for  example, 
in  the  manor  of  Bleadon  and  Priddie  in  Somer- 
setshire, where  the  copyholds  are  granted  for 
four  lives  successively,  and  the  grantee  in  pos- 
session may  surrender  his  own  interest  and  also 
the  reversionary  interests:  {Prankerd  v.  Pran-^ 
^frd,  1  Sim.  &  Stu.  1.)     In  other  manors  the 
right  of  renewal  comprehends  three  lives  in  pos- 
session and  three  in  reversion.     And  as  a  power 
(0  grant  the  greater  power  includes  the  less,    - 
under  a  custom  to  grant  for  three  lives,  a  grant 
for  two  or  one  will  be  good:  {Down  v.  Hopkins^ 
Cro.  Eliz.  323;  Ven  v.  HmoeU,  1  RoU.  Abr.  511; 
^marOe  v.  Penhcdlaw,  1  Salk.  188;  S.  C.  3  ib. 
181;  2  Ld.  Raym.  295;   and  see  Scriv.  Cop. 
121.)  It  seems,  also,  that  in  all  manors  in  which 
*  custom  of  tenant  right  of  renewal  prevails,  the 
W  is  bound  to  regrant  for  at  least  the  residue 
of  the  life  of  the   surrenderor;   and   in  many 
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Chap.  yiu.  manors  the  tenant  has  a  right  to  name  his  su 

Terumtri^  cessor,  in  which  case  the  lord  is  hound  to  gra 

o/renaoai,  ^q  gmji^  successor  for  the  life  of  that  person, 

distinguished  from  the  life  of  the  surrenden 

Still,  a  copyholder  for  life  has  no  right,  in  t 

absence  of  a  custom  to  that  effect,  to  substitu 

any  person  in  his  place  in  the  tenancy,  as  sucb 

power  might  often  prove  highly  prejudicial 

the  lord,  by  enabling  a  tenant  in  iU  health, 

even  in  the  last  stage  of  consumption  or  son 

other  incurable  malady,  to  introduce  a  healtl 

and  robust  life  into  the  tenancy  in  his  stead:  (8< 

Mr.  Coventry's  note  to  Wat.  Cop.  51.) 

To  support        In  order  to  support  the  custom  of  tenant  rig] 

nan?right**'  ^^  renewal,  it  must  point  out  the  person  fro: 

<rf  renewal    time  to  time  entitled  to  the  benefit  of  it,  othe 

entitiSdmust  wise  it  will  be  liable  to  be  impeached  for  unce: 

must'So 'i?  t^*7'     I*  must  also  be  shown  that  the  fine 

the  fine.       equally  certain,  or  if  not  positively,  at  least  reli 

tively,  certain,  as  a  year,  or  a  year  and  a  half 

value,  at  the  time  of  the  grant:  (  T\tus  v.  Perkin 

Skin.  250);  to  allege  such  custom  to  be  on  paj 

ment  of  a  reasonable  fine  will  not  be  sufficien 

as  that  implies  uncertainty  (  Grafton  (Duke  oj 

V.  HortoUy  2  Bro.  Pari.  Cas.  284;   Wharton  ^ 

King,  3  Anstr.  659;   Abergavenny  (Lord)  ^ 

Thomas,  ib.  668,  n.  a);  and  if  such  custom  I 

not  found  to  renew  on  payment  of  a  fine  certaii 

the  lord  may  insist  upon  his  own  terms:  (Lit 

Hb.  1,  c.  9,  s.  73;  2  Black  Com.  79;  Gilb.  Tei 

239;  2  Wooddes.  Lee.  45;  Wat.  Cop.  311;  Scrii 

Cop.  423.)     Freeman  v.  Phillips  (4  Mau.  i 

Selw.  486)  may  indeed  at  first  seem  opposed  t 

this  doctrine,  but  in  reality  it  is  not  so;  for  ther 

the  fine  was  considered  as  relatively,  althoug 

not  positively,  certain,  which  is  sufficient:  (se 

Mr.  Coventry's  note  to  Wat.  Cop.  374;  and  se 

Scriv.  Cop.  426.) 
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SECTION  V. 


OF   CONDITIONAL   PEES. 

It  has  already  been  stated  that,  in  the  absence  in  the 
of  an  express  custom  to  entail  copyholds,  a  limi-  Sastomto  * 
tation  in  terms  which,  if  applied  to  freeholds,  ^n2;^J5* 
will  create  an  estate  tail,  will  confer  merely  a  create  aa 
conditional  fee  in  copyhold  property:  (see  3  Edw.  S^wfiSi 
4,  pL  6;  4  Hen.  6,  pL   17:  41   Edw.  3,  pi.  45;  ^^g^ 
45  Edw.  3,  pi.  19.)  Now,  according  to  the  legal  fee. 
idea  of  a  conditional  fee,  it  became  alienable  in 
fee-simple  on  issue  bom;   and  this  power  of 
alienation  it  was  which  was  expressly  restrained 
by  the  statute  de  donis  (Stat.  Westm.  2),  but 
which  stal  ite,  as  it  does  not  affect  copyholds 
{HeydofCs  case.  Say.  67;  Rowden  v.  Malster, 
Cn>.  Car.  42),  leaves  the  power  of  alienation  of 
property   of  that  kind  in  precisely  the  same 
situation  as  if  that  act  had  never  been  passed. 
When,  therefore,  a  limitation  of  copyholds  is 
only  regarded  as  conveying  a  conditional  fee,  the 
person  to  whom  it  is  so  limited  may,  on  having 
issue,  convey  it  away  to  a  third  party  in  fee- 
simple  by  a  common  surrender:   (Rowden  v. 
Mahiery  Cro.  Car.  42);  nor  wiU  this  conveyance 
be  affected  by  the  subsequent  failure  of  issue. 
And  even  if  the  surrender  be  made  before  issue 
had,  yet,  by  analogy  to  the  rule  with  respect  to 
freeholds,  it  will  be  made  good  by  relation,  if 
issue  be  afterwards  bom.     But  it  will  be  other- 
wise if  no  issue  should  ever  be  bom.     These 
observations  are  of  course  only  applicable  to 
those  cases  where  there  is  no  custom  to  warrant 
an  entail;  for  where  any  such  custom  exists, 
thai  an  estate  tail,  and  not  a  fee-simple  condi- 
tional at  common  law,  would  be  held  to  pass. 
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SECTION  VI- 


ESTATES   TAIL   IN   COPYHOLDS. 

1.  Old  Mode  of  barring  Entails. 

2.  Modem  Mode  of  barring  Entails. 

3.  As  to  Estates   Tail  of  Bankrupt    Copy- 

holders. 


How  estates 
tail  in  copy- 
holds were 
iMOTedpre- 
Tioualytotlie 
Fine  and 
Recorery 
Substitatiom 
Act. 


Recovery 
should  be 
entered  on 
the  court 
rolls. 


I.   Old  Mode  of  barring  Entails. 

Previously  to  the  late  Fine  and  Recovery  Sub- 
stitution Act  (3  &  4  Will.  4,  c.  74),  there  were 
several  modes  of  assurance  by  which  a  copy- 
holder tenant  in  tail  might  have  barred  that 
estate,  and  the  remainders  expectant  thereon,  and 
thus  have  acquired  the  fee;  but  the  most  general, 
the  most  solemn,  and,  according  to  Lord  Maccles- 
field (Dunn  V.  Green,  3  P.  Wms.  10),  the  most 
proper  way,  was  by  recovery  in  the  lord's  court 
on  a  plaint  analogous  to  a  recovery  in  the  supe- 
rior courts:  {EveraU  v.  Smalley,  Str.  1179.) 
The  fee  thus  acquired  will  descend  in  the  same 
course  as  the  estate  tail  would  have  descended ; 
consequently,  if  the  recoveror  had  taken  the 
estate  ex  parte  materna,  the  fee  would  have 
descended  to  his  maternal  heirs:  {Crow  v.  Bald- 
were,  5  T.  R.  104.) 

The  recovery,  when  suffered,  should  have  been 
entered  on  the  court  rolls.  But  proceedings  in  a 
court  of  this  description  are  not  canvassed  with 
the  same  accuracy  as  judgments  in  the  courts  of 
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Westminster  Hall,  and  therefore  a  common  reco-  Chap.  vm. 
veiy  in  a  court  baron  has  been  supported,  though  Etui^utaiH 
erroneously,  not  merely  on  the  ground  of  being    copphoku. 
a  common  assurance,  but  because  it  was  suffered 
in  a  court  baron:  (Ash  v.  Royle^  2  Vem.  376; 
Show.  ParL  Cas.  670 

Where  the  custom  does  not  prescribe  any  par-  where  the 
ticular  mode  of  barring  the  entail,  a  surrender  preserfbee  no 
(although  only  to  the  use  of  a  will)  will  be  suffi-  ^'■***^ 
dent  for  that  purpose  without  a  custom:  {Otway  entail  may 
V.  Hudson,  2  Vem.  585;  Martin  dem,  ^c*ftw  ^JrlSS?.^ 
V.  Matffliny  2  Burr.  980;   Car  v.  Singer,  2  Ves. 
sen.  603;  Moore  v.  Moore,  ib.  596.)     But  a 
custom  to  bar  by  surrender  may  be  concurrent 
with  a  custom  to  bar  by  recovery;  for  it  is  no 
more  unreasonable  to  allow  two  ways  of  barring 
an  entail  of  copyholds,  by  surrender  and  reco- 
very, than  it  was  to  permit  two  modes  of  alien- 
atii^  an  entail  of  a  freehold  by  fine  and  recovery: 
{Everatt  v.  Smalley,  1  Wils.  26;  S.  C.  2  Str. 
1197;  Doe  v.  Truby,  2  W.  Black.  944;  2  Wms. 
Sannd.  422,  n.  1.) 

Another  way  by  which  an  estate  tail  in  copy-  ^^  ™®^** 
holds  might  have  been  docked  was  by  precon-  entails  of 
certed  forfeiture  and  regrant.  This  was  effected  ^opy^^^^- 
by  the  tenant  making  a  lease  without  licence,  or 
unwarranted  by  the  custom,  or  doing  some  other 
act  to  incur  a  forfeiture,  whereupon  the  lord 
would  seize  upon  the  copyhold  for  such  forfei- 
ture, and  immediately  regrant  it  to  the  person 
designated:  the  whole  procedure  being  a  mere 
form  for  effecting  a  bar,  and  the  lord  a  mere 
instrument,  and  compellable  to  regrant  at  plea- 
sare,  as  in  the  case  of  a  common  surrender: 
{Grantham  v.  Copley,  2  Saund.  422;  Saunder- 
um  ▼.  Stankop,  2  Eeb.  127;  S.  C.  1  Sid.  314; 
Tayior  V.  Shaw,  Carth.  6,  22;  Co.  Cop.  s.  48; 
Tr.  112;  Wat.  Cop.  174,  175;  Scriv.  Cop.  71, 
ei  seqJ)  But  it  seems  that  a  forfeiture  and  re- 
grant will  not  be  an  effectual  bar,  unless  there  is 
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^^'"^l^™-  a  custom  to  support  it  ( White  v.  Thomburgh^ 

Bttatestaain2  Yern.  705;  PUkmgton  v.  Bagshaw,  Sty,  450; 

""^l^'    Snow  V.   Cutler,   1  Keb.  567,  752,  800,  851; 

1  Lev.  136;  1  Sid,  153;  Sir  T.  Raym.  164; 
Car  dem.  Dagtcel  v.  Singery  2  Ves.  604;  Martxi^ 
dem.  Weston  v.  Mowlin,  2  Burr.  979);  for  where 
the  custom  is  silent  as  to  the  mode  of  barring 
entails,  the  proper  way  of  effecting  it  is  by  sur- 
render: (Scriv.  Cop.  75.)  On  this  account, 
therefore,  in  modem  practice,  where  there  was  a 
custom  in  the  manor  to  bar  entails,  either  by 
surrender  or  by  recovery,  a  preference  was  usu- 
ally given  to  the  former:  {EveraU  v.  SmaUey^ 
Str.  1197;  S.  C.  Willes,  2Q,)  And  a  single 
instance  of  a  surrender  in  fee  by  a  tenant  in 
tail,  will  be  sufficient  evidence  to  prove  a  custom 
to  bar  by  surrender,  if  there  are  but  few  in- 
stances of  bar  by  recovery:  {Roe  v.  Jeffery^ 

2  M.  &  S.  92.)  And  by  whatever  mode  of 
assurance  the  entail  is  barred,  it  will  produce 
the  same  effect  as  a  recovery  suffered  of  free- 
holds. It  will,  in  like  manner,  confirm  prior 
charges,  bar  the  remainders  over,  and  enlarge 
the  estate  tail  into  a  fee:  (Otway  v.  Hudsim, 
2  Vem.  583.) 

ABtoeqntt-       Where  the  custom  of  a  manor  prescribes  any 

•  particular  mode  of  barring  entails,  that  mode 

should  be  adopted  in  barring  an  equitable,  which 

would  be  necessary  to  bar  a  legal,  estate  tail   If, 

therefore,  the  custom  be  that  the  entail  should 

be  barred  by  recovery,  a  recovery  should  be 

suffered  in  the  manor  court  of  the  equitable 

estate  in  the  copyholds,  analogous  to  that  relative 

to  freehold  property;  and  although  an  equitable 

tenant  in  tail  of  copyholds  may  have  transferred 

his  equitable  interest  to  a  mortgagee,  he  may, 

nevertheless,  alone  suffer  an  equitable  recoveiy-' 

(NoiuiUle  V.  Greenwood,  1  Turn.  26.) 

Equitable         In  the  absence  of  a  custom  to  bar  the  entail 

MK^ito,iii  by  a  recovery,  an  equitable  estate,  like  a  legal 
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one,  may  be  barred  by  a  surrender  only:  (Bad-  Chap^^tui. 
fird  T.  WilsoTL  3  Atk.  815.)    And  where  an  Enamtaaim 


e  entail  may  be  so  barred,  it  seems  tiiat 
a  ooart  of  equity  would  deem  a  surrender  of  the  *5*  *^*^ 

e     •      ^  ^  «,.  ,01  a  custom 

iee-8iinple  to  the  cestui  que  trust  a  sufficient  bar  to  the  ood- 
to  the  entail:  {Grayme  v.  Grayme,  cited  Wat.  SSd^^ 
Cop.  180;  Otway  v.  Hudson^  2  Vem.  583.)  But  ranender. 
where  any  other  form  of  barring  entails  is  pre- 
spibed  by  the  custom,  then  it  seems  that  the 
ample  act  of  accepting  a  surrender  of  the  legal 
e^te  by  an  equitable  tenant  in  tail  of  copyholds 
^  not,  except  under  very  particular  circum- 
stances and  such  as  caU  for  the  aid  of  a  court  of 
^oity,  bar  the  entail  It  must  also  be  observed 
that  the  descent  of  the  legal  estate  on  an  equit- 
able tenant  in  tail  will  not  operate  as  a  merger, 
80  as  to  bar  an  estate  tail,  even  where  there  is  a 
custom  to  bar  it  by  surrender  {Merest  v.  James^ 
6Madd.  118);  because,  in  order  that  an  equit- 
able may  merge  in  the  legal  estate,  they  must  be 
states  of  the  same  quality,  which  an  estate  in 
^  and  an  estate  tail  are  not.  And  the  reason 
*kj  accepting  the  legal  fee  by  surrender  will 
bar  the  equitable  entaiX  whilst  a  descent  of  the 
lame  estate  will  not,  is,  that  the  acceptance  of 
*be  legal  fee  by  surrender  will  afford  evidence  of 
^  intention  to  destroy  an  estate  tail,  and  which 
»  coort  of  equity  wiU  consider  as  barred  accord- 
^1^  bat  which  intent  cannot  be  inferred  by 
tbe  legal  fee  devolving  by  descent  upon  the 
P^i^Bon  previously  taking  an  equitable  estate  tail 
m  the  same  premises :  (see  Mi,  Coventry's  note 
^  1  Wat  Cop.  179.)  The  enfranchisement  of 
*  copyhold  tenant  in  tail  will  have  the  effect  of 
"^'i^  his  estate  tail  in  the  copyhold  premises: 
(^W  V.  Green,  3  P.  Wms.  9;  Parker  v.  Turner , 
I  Vem.  393;  Chalhner  v.  Marshall,  2  Ves.  524; 
gwie  V.  Cookes,  1  Bro.  C.  C.  515 ;  PhiMps  v. 
**^  3  Ves.  127.)  A  dormant  entail  may 
uc  presumed  to  have  been  cut  off,  where  several 
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Chap,  vm   of  the  ifisue  of  the  tenant  in  tail  have  be< 

AMei  MI  in  admitted  as  heirs  in  fee-simple  (^Wadswoi^t) 

^''vvMdi.    ^^^^  C\&jy  26);  or  there  has  been  that  lengtlx 

possession  and  a  consistent  deduction  to  the  til 

of  the  fee-simple  from  which  such  presumpti< 

may  be  reasonably  inferred:  (Roe  v.  Lowe^  1  1 

Bl.  459;  Wat.  Cop.  181;  Scriv.  Cop.  81.) 

Ftoeieried        Some  difference  of  opinion  seems  to   hai 

in  Comnion         •       ■.  i      m  /»  #» 

Fleas  no       existed  as  to  whether  a  fine  or  recovery  of  cop; 

S^SU!"*  ^^^^  ^*°^  levied  or  suffered  in  the  Conim< 
Pleas  would  be  binding  and  effectual;  but  tl 
better  opinion  seems  to  be  that  it  would  not,  az 
that  neither  the  legal  nor  the  equitable  intere 
would  be  affected  by  it;  for  that  in  either  case 
fine  so  levied  would  be  coram  nonjudice:  (Scri' 
Cop.  87;  Searle  v.  Kitner,  Chan.  April  15,  180< 
cited  19  Ves.  335;  Scott  v.  KetOeweU,  19  Ve 
335.) 

2.  Modem  Mode  of  barring  Entails, 

Operation  of      The  Statute  3   &  4  Will.  4,  c.  74,   whic 

^^^^      abolishes  fines  and  recoveries,  and  comprehenc 

s^Jstttution  copyhold  as  well  as  freehold  estates,  prevents  a 

copyboiSk     estate  tail  from  being  now  barred  by  a  recover 

in  both  descriptions  of  property.   The  clauses  < 

that  act,  however,  as  far  as  they  relate  to  th 

barring  of  estates  tail,  apply  equally  to  copyhold 

as  to  freeholds,  except  that  dispositions  of  copj 

holds  under  that  act  of  legal  estates  are  to  be  b 

surrender,  and  of  equitable  estates  either  by  sui 

render  or  by  deed:  (sect.  50.) 

As  to  consent      Where  the  consent  of  a  protector  is  necessar 

^"^*^  ^'  to  bar  an  estate  tail  in  freeholds,  it  will  be  equal! 

requisite  to  effect  the  same  object  in  copyholdi 

If  such  protector  consents  by  deed,  the    dea 

must  be  produced  to  the  lord,  or  his  steward,  a 

or  before  the  surrender,  and  the  lord  or  stewar 

is  to  acknowledge  such  production  by  indorse 

ment  on   the  deed,   and    enter  the  deed  anc 

indorsement  on  the  rolls;  and  the  indorsemen 
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IB  to  be  evidence  of  the  production,  and  the  lord  cha?.  vm. 
or  steward  is  to  indorse  on  the  deed  a  memoran-  Ettatataain 
dmn  of  such  entry:  (sect.  ^\,)    If  the  protector    ^^T^^' 
does  not  consent  by  deed,  the  consent  is  to  be 
given  to  the  person  taking  the  surrender;  and  if 
the  surrender  be  out  of  court,  the  consent  is  to 
1)6  stated  in  the  memorandum  of  the  surrender, 
and  the  memorandum  signed  by  the  protector, 
and  the  lord  or  his  steward  to  enter  the  memo- 
nmdam  on  the  rolls,  and  it  is  to  be  evidence  of 
the  consent  and  surrender;  but  if  the  surrender 
be  in  court,  the  lord  or  steward  is  to  enter  the 
consent  on  the  rolls,  with  a  statement  of  the 
consent,  and  such   entry,  or  a  copy^  is  to  be 
evidence,  as  any  other  entry  or  copy:   (sect. 

An  equitable  tenant  in  tail  of  copyholds  may  Ajto  «jgj*j- 
dispose  of  them  under  the  act,  or  by  deed  to  be 
entered  on  the  rolls;  and  if  the  protector  consent 
by  a  separate  deed,  it  must  be  executed  pre- 
viously to,  or  simultaneously  ivith,  the  disposi- 
tion, and  is  to  be  entered  on  the  rolls.  Such 
entries  are  imperative  on  the  lord,  or  his  steward, 
who  is  to  indorse  on  the  deeds  a  memoranduna 
«f  them ;  and  the  deed  of  disposition  will  be 
void  against  subsequent  purchasers,  unless  it  be 
80  entered:  (sect.  53.)  But  in  no  case  where 
any  disposition  of  copyholds  by  a  tenant  in  tail 
nnder  this  act  shall  be  effected  by  surrender,  or 
by  deed,  shall  the  surrender,  or  a  memorandum, 
«  a  copy  thereof,  or  the  deed  of  disposition,  or 
the  deed,  if  any,  by  which  the  protector  shall 
consent  to  the  disposition,  require  enrolment, 
otherwise  than  by  entry  on  the  court  rolls: 
(sect  54.) 

^'  Asto  Estates  Tail  of  Bankrupt  Copyholders. 

By  the  12th  section  of  the  stat.  21  Jac.  ^j  ^'^JjSj^^'t 
c  19,  and  which  was  held  to  include  copyholds,  acte  in     ^ 
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chaf.  vhl  ^|jg  bargain  and  sale  of  the  commissioners  was 
EsUMtataUin  bar  to.  the  issue  and  remainders  over  of  a  banl 
*'*!!?!!*'  rapt  copyholder's  entailed  copyhold  estate.  Xh; 
^y^rij^g  statute,  together  with  all  then  existing  statute 
bankrupt  relating  to  bankrupts,  was  repealed  by  the  sta 
copyholders,  g  Q^^  4^  ^  jg^  ^yj  ^he  65th  Section  of  whicli  tl 

commissioners  were  empowered  and  directed  1 
bar  such  estates  tail  by  deed  indented  and  ii 
rolled  in  any  of  His  Majesty's  courts  of  recort 
This  last-mentioned  act  is,  however,  repealed  b 
the  Fine  and  Recovery  Substitution  Act  (3  & 
Will.  4,  c.  74,  s.  55),  so  far  as  relates  to  th 
estates  tail  of  bankrupts,  but  not  so  as  to  efiec 
the  lands  of  any  bankrupts  so  adjudged  unde 
any  conmdssion  or  fiat  issued  previously  to  th 
3 1st  of  December,  1833.  It  then  proceeds  t 
empower  any  commissioner  acting  in  the  execu 
tion  of  any  fiat  which  shall  be  issued  after  tb 
said  31st  of  December,  1838,  by  deed  to  dispos 
of  the  lands  of  a  bankrupt  tenant  in  tail  to  1 
purchaser,  and  to  create  by  such  disposition  a 
large  an  estate  in  the  lands  disposed  of  as  th< 
actual  tenant  in  tail,  if  he  had  not  become  t 
bankrupt,  could  have  done:  (sects.  56,  67,  58.) 
g®edof  And  every  deed  by  which  any  such  commis 

b^commis-   sioucr  as  aforesaid  shall  dispose  of  lands  held  bj 
Sred<m^   copy  of  court  roll,  shall  be  entered  on  the  court 
the  court      roUs  of  the  manor  of  which  the  lands  may  \h 
mmw.  ^^    parcel;  and  if  there  shall  be  a  protector    whi 
shall  consent  to  the  disposition  of  such  landi 
held  by  copy  of  court  roll,  and  he  shall  give  hij 
consent  by  a  distinct  deed,  the  consent  shall  hi 
void  unless  the  deed  of  consent  be  executed  bj 
the  protector,  either  on,  or  at  any  time  before 
the  day  on  which  the  deed  of  disposition   shall 
be  executed  by  the  commissioner,  and  such  deed 
of  consent  shall  be  entered  on  the  court  rolls ; 
and  it  shaU  be  imperative  on  the  lord  of  every 
manor  of  which  any  lands  disposed  of  under  this 
act  by  any  such  commissioners  as  aforesaid  may 
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be  a  parcel,  or  the  steward  of  such  lord,  or  the  ^^"^•^^™* 
depaty  of  such  steward,  to  enter  on  the  court  JStuuataa  in 
rolls  of  the  manor  every  deed  required  by  this    ^^'p^^^- 
present  clause  to  be  entered  on  the  court  rolls,  ^^1^  ^^ 
and  he  shall  indorse  on  every  deed  so  entered  a  that  would 
memorandum,  signed  by  him,  testifying  an  entry  JSJ ^^Sst 
of  the  same  on  the  court  rolls:  (sect.  59.)  And  all  lu^  assfgnees 
acts  and  deeds  done  and  executed  by  a  bankrupt  agaiiut  any 
tenant  in  tail  affecting  the  entailed  lands,  and  ^SSS  uS 
which,  if  he  had  been  seised  in  fee,  would  have  act 
been  void  against  his  assignees  and  persons  claim- 
ing under  them,  will  be  equally  void  against  any 
disposition  made  by  such  commissioner  under 
this  act:  (sect.  63.)     The  disposition  of  such 
cammissioner  will  be  equally  vaHd,  although  the 
bankrupt  be  dead  at  the  time  of  making  such 
disposition:  (sect.  65.) 

And  now  by  the  recent  Bankrupt  Law  Con-  cianseft  in 
solidation  Act,  12  &  13  Vict.  c.  106,  it  is  enacted,  wm. 4,*.^ 
that  such  of  the  clauses   contained  in  the  Fine  ^5^^?*** 
and  Recovery  Substitution  Act  (3  &  4  Will.  4,  i^tfons  of 
c  74),  as  related  to  dispositions  of  estates  tail  SJ^CT^baSc- 
onder  bankruptcies,  shall  extend  and  apply  to  mptcies 
proceedings  in  bankruptcy  under  a  petition  for  p^^^l^^ 
adjudication  of  bankruptcy,  as  fully  and  effec-  ^^®^^^ 
tnaUy  as  if  those  clauses  were  re-enacted  in  this  jadicatioDs.' 
act,  and  expressly  extended  to  such  proceeding  : 
(sect.  208 ;  and  see  Wise  Bankt.  Law,  127.) 
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SECTION  VIL 


OP  DEVISES  OF   COPYHOLDS. 

1.  fVhat  would  have  constituted  a  valid  ff 

of  Copyholds. 

2.  Operation  of  Surrender    to   the    Use 

WiU. 

3.  When  Equity  would  have  supplied  a  Su 

render, 

4.  Operation  of  Stat.  55  Geo.  3,  c.  192,  upi 

Wills  of  Copyholds. 

5.  Alterations  effected  hy  recent  Enactments 


1.   What  would  have  constituted  a  valid  Will  • 

Copyholds. 

Copyholds,  CoPYHOLDS,  although  not  rendered  devisable  I 
deTiaabie.  the  Statutes  of  wills  (32  and  34  Hen.  8),  ai 
expressly  excluded  from  the  devising  operati< 
of  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  12 
were  nevertheless  devisable  by  will  made  in  pu 
suance  of  the  customs  of  the  manors  of  whie 
they  were  holden.  If,  therefore,  the  terms  < 
the  surrender  were  pursued,  copyholds  migl 
have  been  devised,  not  only  by  an  unattestt 

will  (Semain  v. ,  Buls.  200;  Wagstaff^ 

Wagstaff,  2  P.  Wms.  258;  Burhett  v.  BurM 
2  Vem.  498;  Roe  dem.  Gilhamy.  Heyhoe,  1  ^ 
Black.  1114;  TufneU  v.  Page,  2  Atk.  37;  A 
tomey- General  v.  Sawtell,  ib.  497;  Marlborouf 
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{Duke  of)  V.  Godolphin,  2  Ves.  77;  Henderson  c-ap^viu. 

^farbridgej  3  Buss.  482;  AUomey-GenerolY.  Qfdenmof 

Mrewsy  Yes.  225;  Appleyard  v.   fFood,  SeL    ««*o«» 

Cas.  temp.  King,  42 ;  Carets  v.  ^^et(7,  3  Bro. 

C.  C.  59 ;  Doe  dem.  Cook  v.  Danvers^  7  East, 

299;  J^oel  v.  Hot/y  5  Mad.  38),  but,  when  war- 

iinted  by  the  custom,  a  will  by  mere  word  of 

Boath  would  have  been  sufficient:  (Co.  Litt.  101, 

I. a;  Wat.  Cop.  180;  Boll.  Abr.  614;  Davenish 

T.  Bainesy  2  £q.  Ca.  Abr.  43.)    An  instrument, 

ilso,  which  purported  to  be  a  deed,  and  upon 

itunps  adapted  to  that  kind  of  instrument,  was 

lidd  to  be  a  sufficient  declaration  of  the  uses  of 

Borrender  to  will:  (Habergham  y.  Vincenty  4  Bro. 

C.C.  353;  S.  C.  2  Ves.  229.) 

When,  however,  the  surrender  prescribed  that  where  the 
will  should  be  executed  in  any  particular  p^escrih^ 
Banner,  the  terms  of  such  surrender  must  have  J^tidiiir 
lieen  complied  with ;  consequently,  if  a  copy-  manner. 
Mder  had  surrendered  to  such  uses  as  he  should  most  ha^' 
appoint  by  will  attested  by  three  witnesses,  and  ^^^S^ST 
nch  will  had  been  unattested,  or  attested  by  a  ^ 
lesser  number  of  witnesses  than  three,  nothing 
eould  have  passed  under  it:  (Godun/n  v.  Kilsha, 
AmbL  684.) 

And  where  by  the  custom  of  a  manor  any  where  the 
particular  form  was  required,  such  form  niustJ^™nSer 
iiave  been  complied  with.      Thus,  in  Rttdson  v.  prescribed 
Merest  (9  Pr.  566)^  where  by  the  custom  of  the  S^fSSSl^^ 
Bianor  lands  could  not  have  been  transferred  but  mStS^* 
by  bargain  and  sale  and  admittance,  nor  devised  been  oom- 
■nless  by  a  conveyance  and  declaring  the  uses  ^^^^  ^*^' 
of  the  will,  it  was  held,  on  a  suit  by  the  daugh- 
ters and  heiresses  of  the  devisee,  claiming  under 
Ae  heir-at-law  of  the  testator,  who  had  been 
Batted,  that    the  formalities   had    not  been 
•fcscrved  by  the  testator  in  conveying  to  the 
ttes  of  his  will,  and  that  therefore  the  copy- 
Udfl^  or  what  were  called  tenant-right  lands, 
did  not  pass  by  the  devise. 

VOL.  u.  D 
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Chap.  VIU. 

Of  devisee  qf 
copyholds. 

Where  there 
-was  no 
custom  to 
surrender 
theifUl 
TTonld  hare 
required 
three 
'witneues. 


Surrender  to 
the  use  of  a 
will  was 
essential  to 
its  testa- 
mentary 
operation. 


And  where  the  customs  of  a  manor  did  no- 
require  a  surrender  to  the  use  of  a  will,  such  "wil 
must  have  been  attested  hj  three  witnesses  (JETus- 
8ey  V.  GrUls,  Ambl.  299 ;  WUlan  v,  Lancaster 
3  Russ.  108);  and  this  rule  will  apply  to  the 
equitable  as  well  as  to  the  legal  estate,  wliert 
there  is  no  custom  to  surrender  to  the  use  of  the 
will:  (ibid,)  But  where  there  is  a  custona  tc 
surrender  to  the  use  of  a  will,  the  cestui  que  tr%iSi 
may,  by  the  same  kind  of  instrument,  dispose  oj 
the  trust  estate  as  if  he  had  the  legal  estate 
in  him:  (Davie  y.  Beardsham,  1  Cha.  Gas.  39 
S.  C.  3  Cha.  Rep.  4;  2  Freem.  157;  9  Mod.  75 
1  T.  R.  601-2 ;  GreenhiU  v.  Greenhill,  2  Vem 
680 ;  Ardesoife  v.  Bennett^  2  Dick.  465 ;  ECav}' 
kins  V.  Leighf  1  Atk.  387;  Macey  v.  Shurmer,  ib 
389;  TufnelU.Page,2MV.2>1\  Car^.EIUstm, 
Z  ib.  75;  Allen  v.  Patdton,  1  Ves.  121 ;  ^t- 
tomey- General  v.  Andrews,  1  Ves.  sen.  225  ; 
Gibson  V.  Montford  (Lard),  ib.  225.) 

2.   Operation  of  Surrender  to  the  use  of  PFUl 

By  the  general  law  of  copyholds,  a  surrendei 
to  the  uses  of  a  will  was  essential  to  its  testa- 
mentary operation  (Murrell  v.  Smith,  4  Co.  24, 
n.  b;  Co.  Cop.  s.  36,  Tr.  83;  Wat.  Cop.  122): 
and  Lord  Thurlow  is  reported  to  have  said,  that 
it  would  seem  that  a  custom  denying  a  copy- 
holder the  privilege  of  surrendering  to  the  uses 
of  his  will,  could  not  be  supported:  (Pike  v. 
White,  3  Bro.  C.  C.  287.)  It  has,  however^ 
been  doubted  whether  Lord  Thurlow  ever  laid 
down  so  general  a  proposition  as  this :  (see  Sdeii 
&  BeU's  edition,  286,  288 ;  1  Evans's  Statutes, 
450;  Mr.  Coventry's  note  to  Wat.  Cop.  121  j 
and  Scriv.  Cop.  264,  n.  e.)  And  the  prevailing 
opinion  seems  to  be  that  a  custom  restraining 
a  copyholder  from  surrendering  to  the  use  of  hia 
will,  would  not  be  absolutely  bad.  It  appears  also 
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that  there  are  some  customary  estates  (chiefly  in  cbat.  vin. 
the  north  of  England)  that  can  only  be  devised  ofdmtao/ 
through  the  mediiun  of  a  deed  of  trust,  and    «w*«w#. 
which,  in  some  instances,  must  be  renewed  an- 
nually, or  after  certain  periodical  intervals,  so 
that  if  the  time  of  renewing  them  should  be 
suffered  to  elapse,  or  the  testator  falls  into  a 
state  of  incapacity,  the  devise  becomes  inopera- 
tive:  (1  Ev.  Stat.  450.)     Still  it  seems  clear 
that  a  surrender  to  the  use  of  a  will  will  be  good, 
though  no  instance  can  be  found  in  the  records 
of  the  manor  in  which  such  a  surrender  has 
been  made ;   and  even  if  a  custom  restraining  a 
surrender  to  will  could  be  clearly  shown,  there 
must  yet  be  some  mode  of  disposition  by  deed,  as 
in  the  case  of  customary  freeholds,  the  want  of 
which  a  court  of  equity  would  have  supplied: 
(Church  V.  Munday,  15  Yes.  396;  and  see  Doe 
dem.  Cooh  v.  Danvers,  7  East,  306.) 
A  surrender,  although  only  to  the  uses  of  a  wilL  a  snrrender 

.^1  .  ^  X  xx*«*xxto  '"^ill  severs 

wiU  operate  as  a  severance  of  an  estate  in  jomt  ten-  a  joint 
ancy,  and  a  devise  in  pursuance  of  it  will  be  good,  tenancy- 
although  the  presentment  of  it  be  not  made  until 
after  the  surrenderor's  death :   (  Constables  case, 
dted  Co.  Litt  59 ;    Porter  v.  Porter,  Cro.  Jac. 
100;  Allen  v.  Nash,  1  Brownl.  127;  S.  C.  Noy. 
152;  Benson  v.  ScoU,  3  Lev.  385;  S.  C.  4  Mod. 
254;    Gale  v.  Gale,  2  Cox,  156;   S.  C.  2  Ves. 
609;  VaugJian  v.  Atkins,  5  Burr.  2783;  Edwards 
V.  Champion,  8  L.  T.  512,  513.) 
A  surrender  to  will,  however,  only  related  to  sun-endcsr 

;    such  lands  as  the  copyholder  was  possessed  of  at  ^{,^ 

!    the  time  of  such  surrender,  and  would  not  there-  such  copy- 
fore  have  passed  as  copyhold  lands  subsequently  copyhofder 
acquired:   {Frank  v.  Standish,  Exch.  19  Dec.  ^s  at  that 
1772,    1  Bro.   C.  C.  588,  n. ;    Goodtitle  dem. 
FamJOkner  v.  Morse,   3  T,  R.  365;    Morse  v. 
Faulkner,   1    Anstr.    1 1 ;    Doe  dem.  Ibbott  v. 
CowUng,  6  T.  B.  63 ;    Doe  dem.  Blacksell  v. 

i    Tamkms,  11  East,  185.)     Some  contrariety  of 

I  D  2 
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Chap.  vih.  opinion  appears  to  have  existed,  as  to  whether  a 
ofdeoiMof  surrender  of  after-purchctsed  copyholds  to  th.e 
copyhdidM.  uges  of  a  pre-existing  will,  would  have  been  suf- 
ficient  to  pass  them.  This,  it  seems,  it  would 
have  done  whenever  the  will  contained  sufficienl 
general  descriptive  terms  to  embrace  them,  and 
the  surrender  was  made  to  uses  already  declared, 
or  to  be  declared;  the  surrender  being,  in  fact^  a 
republication  of  the  will :  (Denn  dem.  Harris  v. 
CtUler,  cited  Cow.  131;  Heylyn  v.  Heyh/Uy  Co^w. 
130;  LoflPt.  604;  Attorney- General  y.  Vigor ^  8 
Ves.  286.)  But  if,  on  the  other  hand^  the  sur- 
render was  made  to  a  future  appointment,  cls  to 
such  uses  as  the  surrenderor  shall  by  will  appoint, 
the  after-purchased  lands  would  not  have  passed 
by  a  will  made  previously,  as  no  such  intention 
would  have  been  inferred  where  the  surrender 
was  made  to  the  use  of  a  will  to  be  made  at  some 
future  time:  {Warde  v.  Warde,  Amb.  299;  see 
also  Spring  v.  Biles,  1  T.  R.  435,  n.  /.)  Still, 
for  all  this,  a  surrender,  although  made  to  a 
future  appointment,  will  be  ineffectual  as  to 
subsequently  acquired  copyholds ;  it  wiU  never- 
theless be  effectual  as  to  such  as  the  surrenderor 
was  possessed  of  at  the  time  of  making  his  Tvill. 
This  distinction  was  adopted  in  the  case  of 
luring  v.  Biles  (1  T.  R.  435,  n./),  where  it  was 
held  that  although  copyholds  purchased  subse- 
quently to  the  date  of  the  will  did  not  pass  under  a 
surrender  to  such  uses  as  the  testator  by  his  last 
will  and  testament  should  appoint,  yet  that  the 
copyholds  of  which  he  was  seised  at  the  time  of 
making  his  will  did  pass  by  such  surrender.  And 
where  a  surrender  is  made  to  a  future  appoint- 
ment, such  appointment  may  be  made  by  will 
without  any  fresh  surrender  to  the  use  of  that 
will:  {Cuthbert  v.  Lempriere,  3  Mau.  &  Selw. 
158,  n.  a,)  An  equity  of  redemption  until  the 
mortgagee  was  admitted  could  not  have  passed  by 
an  unsurrendered  will,  because  until  the  admia- 
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sion  of  the  mortgagee  the  lands  were  as  much  the  Chap.  viii. 
subject  of  the  surrender  as  they  were  before  the  Qfdi^of 
mortgage:  {Floyd  v.  Aldridge,  5  East,  137,  cited;  «w*o«i. 
Doe  dem.  Shewen  v.  Wroot,  5  East,  138;  Kene- 
bal  V.  Scrafton,  8  Ves.  30;  Ferty  v.  Whitehead^ 
6ib.544;  Wainwright  v.  Elwell,  1  Mad.  627.) 
Bat  after  the  admittance  of  the  mortgagee,  the 
mortgagor,  having  a  mere  trust  estate,  might 
have  devised  the  same  by  an  unsurrendered  will: 
{Meumamara  v.  Jones,  I  Bro.  C.  C.  481;  King 
V.  King,  3  P.  Wms.  360 ;  Strudwicke  v.  Strud- 
vficke,  ib.  n.  1,  Cox's  edit. ;  GreenhiU  v.  Green- 
kill,  Gilb.  Eq.  Rep.  79 ;  Brent  v.  Best,  1  Vem. 
69;  see  also  Martin  v.  Mowlin,  2  Burr.  979.) 
Nor  would  the  accession  of  the  legal  fee  have 
affected  the  equitable  estate  previously  devised : 
(Wat.  Cop.  124,  125.) 

3.    When  Equity  would  have  supplied  a 

Surrender. 

In  certain  cases,  where  a  surrender  was  re-  Equity 
quisite  to  give  validity  to  the  will,  a  court  of  JJ^JJ^a^ 
equity,   by   analogy  to  the  aid  it    affords    in  surrender  in 
instances  of  a  defective  execution  of  a  power,  ^J^"' 
would  have  supplied  that  omission :  as  in  favour  objecte. 
of  a  WIFE  (  Strode  v.  Falkland  {Lord),  3  Cha.  Rep. 
187;   Biscoe  v.  Cartwright,  Gilb.  Eq.  Rep.  121; 
ToUet  V.   Toilet,  2  P.  Wms.  489 ;  Hawkins  v. 
Leigh,    1  Atk.  388;    Smith  v.  Baker,  ib,  385; 
Taylor  v.  Taylor,  ib.  386 ;   Boome  v.  Boome,  3 
ib.   181;    Goodunn  v.   Goodwin,   1   Yes.  228; 
Byas  V.  By  as,  2  ib.  164;    Tudor  v.  Anson,  ib. 
582;   Marston  v.  Gowan,  3  Bro.  C.  C.   170; 
Chapman  v.  Gibson,  ib.  229;  Bumbold  v.  Bunt" 
hold,  3  Ves.  6^*,  Hills  v.  Downton,  5  Ves.  557; 
Church  V.  Mundy,   12  Ves.  429;    Fielding  v. 
Winwood,  16  Ves.  90); — children— (/SwiVA  v. 
Arton.  1  Cha.  Cas.  263 ;  Hardham  v.  Boberts, 
1  Vem.    132;   2  ib.   164;    Kettle  v.    Towns- 
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Chap^iu.  end,  1  Salk.  187 ;  Bradley  v.  Bradley,  2  Ver 

o/deviMsqf  163;   Croft  V.  Lister,  cited  ib,  164;  BcUh  art 

copvMdi.    Montague's  case,  3  Cha.  Cas.  106;    Baker 

Jennings,  2  Freem.  234;  Pope  v.  Garlarui, 

Salk.  84 ;    Strode  v.  Falkland  {Lord),  3  Ch; 

Rep.  187 ;  Watts  v,  BuUas,  1  P.  Wms.  60,  and  n. 

2,  tb, ;  Btdlock  v.  Bullock,  6  Yin.  Abr.  Cop.  !Bk 

(a),  pi.  19;  Burton  v.  Lloyd,  ib.  pi.  20;    S.  C 

3  P.  Wms.  285,  n.  a;  S.  C.  2  Bro.  P.  C.  281  (b 

name  Lloyd,  App.  Burton,  Besp.);    Weeks   ^ 

Gore,  6  Yen.  Cop.  M.  (a),  pi.  24;   Suffolk  {Ea^ 

of)  V.  Howard,  2  P.  Wms.  178;  Toilet  v.  ToUe. 

%b,  489 ;    Carter  v.  Carter,  Mos.  370 ;  Andrew 

V.  Waller,  6  Vin.  Cop.  W.  {e),  pi.  12;  Hicken  "v 

Hicken,  ib,  M.  (a),  pi.  30;  S.  C.  Ca.  temp.  Talt 

35 ;   Hawkins  v.  Leigh,  1  Atk.  388 ;  Macet/  y 

Skurmer,  ib.  389;  Roome  v.  Roome,  3  t&.  181 

Goring  y.  Nask,  ib.  191 ;  Banks  y.  Denshaw^  ih 

585;    Goodwyn  y.  Goodwyn,  1  Ves.  228;   ^^<^ 

V.  j%a«,  2  i6.  164;    Tudor  v.  ^n^o^t,  t^.  582 

Lindapp  v.  Eborall,  3  Bro.  C.  C.  188 ;    Chap 

man  v.  (ri^*o»,  t6.  229;  Pi*€  v.  ?F%t^£?,  tft.  286 

Rumbold  y.   Rumbold,   3  Yes.   65  ;    J9^t/Z9    v 

Downton,  5  t6.  563;    Blunt  v.    Clitkerow,    IC 

Yes.  589;  Garw  v.  Garw,  16  i^.  228;  Penningtort 

V.  Pennington,  1  Yes.  &  Bea.  406 ;  Sampson,  v. 

Sampson,  ib.  337;  Braddick  v.  Mattock,  6  Madd. 

361); — or  creditors  —  (ChaUis  v.  Ca^^rn, 

Pre.  Cha.  407;  S.  C.  Gilb.  Eq.  Rep.  96;    1  Eq. 

Ca.  Abr.  124;    Pope  v.  Garland,  3  Salk.  84; 

Strode  v.  Falkland  {Lord),  3  Cha.  Rep.   187; 

Drake  v.  Robinson,  1  P.  Wms.  443 ;  Harris  v. 

Ingledew,   3  t6.   98,  and  n.  2  ;  Hazlewood    v. 

-Pc>p«,  t6.  322;  Mallabar  v.  Mallabar,  Ca.  temp. 

Talb.  78;  Attorney- General  v.  -Mb«,  2  Eq.  Ca. 

Abr.  234,  pi.  23;    Car  v.  Ellison,  3  Atk.  73; 

Roome  v.  Roome,  ib.  181;  Ithelly.  Beane,  1  Ves. 

215;  jBya«  v.  jByo^,  2  Yes.  164;  TWbr  y.  ^^in^o^s^ 

t&.  582 ;    Coomhes  v.  Gibson,  1  Bro.  C.  C.  273 ; 

Bixley  y.  ^^,  2  t6.  325 ;  Lindopp  y.  Eborall, 
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3  ift.  188 ;   Chapman  v.  Gibson,  ib.  229,  n.  1 ;  Chaf.  vni. 
fFatts  V.  BuOas,  1  P.  Wms.  60;    Kentish  v.  Qfi^^ 
Kentish,  3  Bro.  C.  C.  257 ;  Grawcoch  v.  Smith,    «>n*«w». 
2  Cox,  397;  HUls  v.  Dovmton,  5  Ves.  563;  Kid- 
^1.  Cousmaker,  12  Ves.  136;  Pennington  v. 
Pennington,  1  Ves.  &  B.  406) ;  which  equity  is 
equally  applicable  to  lands  of  gavelkind  and 
borough  English  tenure  :   {Bradley  v.  BraMey, 
2Vem.  165;  Cooper  v.  Cooper,  ib,  265;  By  as  v. 
5y«,  2  Ves.  sen.  164.) 

The  ground  of  this  equitable  interference  was  Equity 
a  legal  and  moral  obHgation ;    and   therefore  ^^*  °** 
eqmty  would  not  have  interfered  in  a  capricious  plied  a  mr- 
«  arbitrary  manner,   unless  the  necessity  or  ^Si^^ 
justice  of  the  case  demanded  it,  nor  have  as-  tjity  or  justice 
aisted  to  disinherit  the  heir,  where  it  was  equally  ^^ui^. 
consistent  with  justice  that  he  should  have  suc- 
ceeded to  the  property  (Wat.  Cop.  133;   Gilb. 
Ten.  157,  n.  A,  412);  consequently,  although  the 
surrender  would  have  been  supplied  in  favour  of 
the  creditors^   this  case  would  only  have  ex- 
tended to  the  amount  of  the  debts,  the  heir  hav- 
ing at  least  equal  equity  with  the  devisee,  and 
therefore  his  legal  right  would  have  prevailed: 
(Cmpton  V.  ColUnson,  2  Bro.  C.  C.  386 ;  3  ib. 
171;  Wat  Cop.  141;   Scriv.  Cop.  271.)    Nor 
would  a  surrender  have  been  supplied  in  favour 
of  natural  children  (  Tudor  v.  Anson  2  Ves,  282; 
flbfaie*  V.  CoghUl,  Feame  Posth.  Works,  328; 
CriekeU  v.  Dotby^  3  Ves.  12;  Fursaker  v.  Robin- 
*w«j  12  Ves.  209),  or  of  a  brother  or  sister ;  so 
that  it  was  of  course  excluded  in  favour  of  a 
nephew,  niece,  cousin,  or  more  remote  relations 
{Goodwyn  v.  Goodwyn,  1  Ves.  228 ;    Strode  v. 
Fa!kland  (Lord),   2  Vern.   605 ;    Marston   v. 
ftwwji,  3  Bro.  C.  C.  169 ;  Rogers  v.  Downs,  9 
Mod.292;  Judd  Y.PraU,  13Ve8. 168;  15  ib,  30), 
•>*d  still  more  so  of  strangers  or  volunteers,  as  a 
<J«ri«ee  or  legatee  (Fhyd  v.  Wallis,  cited  5  East, 
137);  nor  even  in  favour  of  the  wife  and  children,  if 
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Chap,  VIII.  thc  will  Contained  a  provision  for  them:  {Moss  v. 

Of  devises  qf  Ro88y  1  £q.  Ca.  Abr.  124,  pi.   14;  Lindopp  v. 
«w*^^-    EhoraUy  3  Bro.  C.  C.  188 ;    Tudor  v.  Anso?^  2 
Yes.  sen.  582.)  It  was  also  decided  in  the  House 
of  Lords  that  a  surrender  would  not  even  be  snp- 
plied  in  the  case  of  a  grandchild  (Kettle   v. 
Tawtuend,  1   Salk.  187;  1  Eq.  Ca.  Abr.  123); 
and,  notwithstanding  this  decision  was  often  dis- 
approved of  {Watts  V.  Bullas,  I  P.  Wms.   61; 
Freestone  v.  Rant^  1  P.  Wms.  61,  n.  f;  FurscJier 
V.   Robinson,  1   Eq.  Ca.  Abr.  pL  9),  and    its 
authority  even  doubted  {Hills  v.  Downtauy   5 
Ves.  563),  Lord  Eldon  held  that  the  rule  laid 
down  bj  the  House  of  Lords    could  not    be 
reversed  in  a  court  of  equity,  but  must  remain 
till  altered  by  the  House.     At  the  same  time, 
although  he  dismissed  the  bill,  he  refused  to  give 
costs;  observing,  it  was  impossible  to  do  so  where 
the  plaintiffs  had  so  much  encouragement  from 
dicta:  {Perry  v.  Whitehead,  6  Ves.  544.)    These 
questions  are,  however,  only  applicable  to  the 
wills  of  copyholders  dying  previously  to   the 
statute  of  55  Geo.  3,  c.  192,  already  referred  to, 
which  dispenses  with  the  necessity  of  a  sur- 
render to  the  use  of  a  will.   And  even  as  to  wills 
made  previously,  if  the  possession  has  been  long 
peaceably  held — as,  for  forty  years,  for  instance, 
a  surrender  will  be  presumed :  (Wat.  Cop.  144  ; 
Knight  v.  Adamson,  1  Freem.  106 ;  Lydford  v. 
Coward,  1  Vem.  195 ;    Wilson  v.  Allen,  1  Jac. 
&  Walk.  620.) 

4.  Operation  of  statute  55  Geo,  3,  c.  192,  on 
Wills  of  Copyholds, 

uaelrfwiu  ***     '^®  necessity  of  a  surrender  to  the  use  of  a 
how  &r        wiU  was  dispensed  with  by  the  statute  of  the 
JiS^*^      55  Greo.  3,  c.  192,  by  which  it  is  enacted  that 
devises  of  copyhold  shall  be  good  without  sur- 
render to  the  use  of  a  will:  (sect.  1.)     It  how- 
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ever  provides  that  the  same  duties  and  fees  shall  Chap^  vni. 
continue  payable  as  have  been  paid  on  surrenders :  o/<fcwjw  o/ 
(sect  2.)    The  act  is  not  to  render  invalid  any    *vi^ou». 
devise  or  disposition  that  would  have  been  valid ; 
nor  to  render  valid  such  as  would  have  been 
invalid  if  a  surrender  had  been  made  to  the  use 
of  the  will :  (sect.  3.)     This  statute,  it  has  been  statate 
determined,  suppUes  a  surrender  only  in  point  of^i^'Jl^ 
form,  and  therefore  does  not  render  copyholds  S?*^"S^' 
devisable  which  were  not  so  otherwise,  or  supply  poLt  ot 
an  act  necessary  to  give  validity  to  the  devise  fj^bS^ce! 
beyond  the  simple  act  of  surrender.     Hence  if  a 
feme  covert  were  incapable  of  devising  her  copy- 
hold land,  except  through  the  medium  of  a  sur- 
render to  will  under  the  sanction  and  protection 
of  the  private  examination  by  the  lord  or  steward 
as  to  her  uncontrolled  assent,  the  act  will  not 
supply  a  surrender  unaccompanied  with  these 
formidities — ^this  being  a  surrender  in  substance, 
intended  to  protect  the  acts  of  a  married  woman, 
which  protection  the  Legislature  did  not  intend 
to  deprive  her  of:     {Doe    dem,  Neihercote  v. 
BarOe,  5  Bam.  &  Aid.  492;  S.  G.  I  Dow.  & 
By.  81.)     How  far  this  statute  would  be  opera-  Doabtfai 
tive  upon  a  general  devise  of  lands  where  the  JStote 
testator  had  both  freehold  and  copyhold  property,  ▼ouid  have 
seems  to  have  been  a  matter  of  some  doubt,  a^erai^^ 
Before  the  statute,unsurrendered  copyholds  would  ^SdT^ere 
not  have  passed  under  a  general  devise  of  lands,  the  testator 
imless  the  testator  had  no  freeholds  upon  which  S^^TJ^. 
the  will  could  operate  (Byas  v.  BycLS^  2  Ves.  sen.  holds  wid 
164  ;  Hawkins  v.  Leigh,  1  Atk.  287  ;  Smkh  v.  ^^p^^^^^^- 
Baker,  'ib.  385  ;  Car  v.  Ellison,  3  ib.  73  ;  Lin- 
dopp  V.  EboraU,  3  Bro.  C.  C.  188  ;   Tudor  v. 
Auon,  2  Yes.  sen.  682  ;  Church  v.  Mundy,  12 
Ves.  426  ;  S.  C.  15  ib.  396  ;  MUboum  v.  Ma- 
bourn,  ib.  400  ;  Nichols  v.  Butcher,  18  ib.  193  ; 
Hodgson  v.  Merest,  9  Pri.  6S6  ;  Pennington  v. 
JknUdngton,  1  Yes.  &  Bea.  406),  and  then  only 
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Chap,  vin.  jjj  favour  of  wife,  children,  and  creditors  (as  to 
Cfdevitesof  which  scc  ante^  p.  52.)  But  surrendered  copy- 
copyMdi,  jjQi^jg  would  have  passed  under  such  general  de- 
vise :  ( Scott  V.  Albery^  Com.  Rep.  337 ;  Tendril 
V.  Smith,  2  Atk.  85  ;  Crood/wyn  v.  GoodiayT^ 
1  Yes.  sen.  226,)  Now  the  statute  of  the  55 
Geo.  3,  0.  192,  by  dispensing  with  the  necessity 
of  a  surrender,  places  freeholds  and  copyholds 
in  pari  passu  with  regard  to  the  operation  of 
a  general  devise;  or,  in  other  words,  places  unsur- 
rendered copyholds  in  the  same  situation,  witli 
respect  to  the  operation  of  a  general  devise,  as 
surrendered  copyholds  would  have  been  prior  to 
the  passing  of  the  act.  This  certainly  seems  to 
be  the  better  opinion  (see  2  Jarm.  on  Wills.  121, 
et  seq.\  though  some  gentlemen  of  eminence  have 
expressed  strong  doubts  upon  the  point.  Now, 
under  the  recent  Will  Act,  1  Vict.  c.  26,  a  general 
devise  of  the  testator's  lands  is  made  to  include 
copyholds,  unless  a  contrary  intent  shall  appear 
by  the  will:  (sect.  26,)  Another  doubt  arising 
upon  the  construction  of  the  statute  55  Geo.  3, 
was,  whether  it  would  embrace  an  unadmitted 
heir-at-law  ;  but  the  better  opinion  seems  to  be 
that  it  would  have  done  so,  because  he  is  a 
complete  tenant  before  admittance,  against  all 
persons  except  the  lord,  in  respect  of  his  fine. 
An  unadmitted  purchaser,  having  only  an  equit- 
able interest,  might,  as  already  stated,  have 
devised  his  interest  without  a  surrender,  even 
independently  of  the  statute ;  but  an  unadmitted 
devisee  could  not  have  done  so,  the  latter  having, 
as  we  have  already  seen,  no  equitable  title  dis- 
tinct from  his  incomplete  legsd  title  :  ( Wain- 
Wright  v.  Elwall,  1  Madd.  637.)  Neither  is  he 
a  "  copyhold  tenant "  within  the  meaning  of  the 
act,  which  therefore  confers  no  more  devising 
power  upon  him  than  he  enjoyed  previously. 
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S.  Alierations  effected  by  recent  EnactmenU.  -1. 

The  recent  Will  Act  (1  Vict.  c.  2^,  s.  3),  after    «w*«w». 
Bnacting  that  all  copyholders  maj  devise  without  opentkni  or 
sairender,  empowers  unadmitted  heirs  or  devisees  S^\,J^*^ 
to  devise  their  copyhold  estates:  (sect.  3.)   The  ^''*^J*j^ 
same  fees  and  fine  are,  however,  payable,  as  if  **'*^  * 
the  surrenders    and    admissions  had  been  all 
actually  made :  (sect.  4.)     And    all  wills,  or 
extracts  of  wills,   of  copyholds    or   customary 
freeholds,  are  required  to  be  entered  on  the  court 
rolls:  (sect  5.) 

The  chief  dbstinction  between  customary  free-  Disttnction 
holds  and  copyholds  consists  in  the  former  being  J^^dg 
holden  according  to  the  custom  of  the  manor,  and  <u^  cob- 
not  at  the  wiU  of  the  lord,  according  to  thcfreeS^. 
custom  of  the  manor :  {Hugh  v.  HarrySy  Cro. 
Gar.  229;  Gale  v.  NohUy  Garth.  422;  Rogers  v. 
Bradley,  2  Ventr.  144  ;  HUl  v.  Bolton,  Lutw. 
1171  ;  Crouther  v.  Oldfield,  ib.  125  ;  S.  G. 
1  Salk.  365 ;  6  Mod.  19  ;  11  t6.  53  ;  2  Lord 
Raym.  1225.)  Lord  Goke  styles  these  customary 
freeholds  as  copyholds  of  frank  tenure,  which,  he 
observes,  **  are  most  usual  in  ancient  demesne  ; 
though  sometimes,"  he  adds,  ^^out  of  ancient 
demesne  we  meet  with  the  like  kind  of  copyholds; 
as  in  Northamptonshire  there  are  tenants  which 
hold  by  copy  of  court  roll,  and  yet  hold  not  at 
the  will  of  the  lord  :"  (Go.  Gop.  s.  32  ;  see  also 
Kitch.  Gop.  159  ;  Scriv.  666,)  This  omission 
to  hold  at  the  lord's  will  seems,  however,  to  form 
the  chief  distinction  which  now  exists  between 
copyholds  and  customary  freeholds,  the  latter  of 
which,  except  when  varied  by  custom,  are  sub- 
ject to  the  general  law  of  copyholds,  although  in 
some  instances  they  are  by  custom  transferable 
by  deed  and  admittance,  and  not  by  surrender  : 
{Doe  V.  JIuntingdoTly  4  East,  271  ;  Botvin  v. 
BawUnSy  7  East,  409.)  But  by  whatever  mode 
of  assurance    they   may   be   transferred,    the 
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CHAF^m.  freehold  wiU  always  remain  with  the  lord.  StUl, 
o/<few^o/  for  all  this,  where  they  pass  by  deed  and  admit- 
^^-  '  tance,  they  are  considered  as  so  far  partaking  of 
a  freehold  nature  as  to  fall  within  the  Statute  of 
Frauds,  and  consequently  could  not,  previously 
to  the  statute  1  Vict.  c.  26,  have  passed  by  -will, 
unless  they  were  attested  by  three  witnesses: 
{Hussey  v,  GrUls,  Amb.  299;  Wtlan  v.  LancaS" 
ter,  3  Russ.  108.) 
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SECTION  vin. 


ANCIENT  DEMESNE. 

Akgient  demesne  consists  of  those  lands  or  of  the 
manors  as  were  held  in  soccage  of  manors  belong-  2^^* 
ing  to  the  crown  in  the  time  of  Edward  the  ancient 
Confessor  or  William  the  Conqueror,  and  so  ^*°'*^* 
sppear  by  Domesday  Book:  (F.  N.  B.  14 ;  2 
Black.  Com.  99 ;  Eitch.  187,  190 ;  JenOeman'a 
ease,  6  Co.  11,  b.)  There  are  said  to  be  three 
sorts  of  tenants  in  ancient  demesne: — 1.  Those 
who  hold  lands  freelj  by  grant  of  the  king. 
2.  Those  who  hold  of  a  manor  which  is  ancient 
demesne,  but  not  at  the  will  of  the  lord,  and  who 
are  in  £sLct  customary  freeholders:  and,  3.  Those 
who  hold  of  a  manor  which  is  ancient  demesne, 
but  at  the  will  of  the  lord,  like  ordinary  copy- 
holders. The  two  former  could  only  be  impleaded 
in  their  lords'  courts  by  a  writ  of  right  dose,  and 
if  otherwise  impleaded,  they  might  have  pleaded 
the  tenure  in  abatement;  but  the  third  class  of 
toiants,  holding  as  copyholders  at  the  will  of  the 
lord,  were  to  sue  by  plaint  in  the  lord's  court. 
It  was  upon  this  writ  of  right  close  that  fines 
and  recoveries  were  formerly  suffered  of  lands  in 
ancient  demesne;  and  a  recovery  suffered  in  a 
coort  of  ancient  demesne,  according  to  the  custom 
of  the  manor,  was  an  effectual  bar  to  the  entaiL 
A  fine,  indeed,  might  have  been  levied,  or  a 
recovery  might  have  been  suffered,  in  the  Com- 
mon Pleas;  but  then,  as  the  operation  of  those 
proceedings  in  the  latter  court  would  have  ren- 
dered the  land  frankfree  so  long  as  they  remained 
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CHAr.  VIII.  jjj  force,  to  the  prejudice  of  the  lord,  he  was 
Andent     enabled  to  reverse  the  same  hy  writ  of  deceit. 
**^!!l^'        And  now,  by  the  Fine  and  Recovery  Substi- 
^r^i  0'  tution  Act  (3  &  4  Will.  4,  c.  74),  fines  and  re- 
Recovery      coveries  of  lands  in  ancient  demesne,  when  levied 
iandsS"      or  Suffered  in  a  superior  court,  may  be  reversed 
ancient        as  to  the  lord  by  writs  of  deceit,  but  will  remain 
demesne.      ^^^  ^^^  Valid  as  against  the  conusors  thereof 
and  all  persons  claiming  under  them,  as  such 
fines  and  recoveries  would  have  been  if  the  same 
had  not  been  so  reversed  by  such  writ  of  deceit: 
(sect.  4.)    It  next  proceeds  to  enact  that  fines 
and  recoveries  of  lands  in  ancient  demesne,  levied 
or  suffered  in  the  manor  court,  after  other  fines 
and  recoveries  suffered  in  any  of  the  superior 
courts,  shall  be  as  valid  as  if  the  tenure  had  not 
been  changed  ;   and  that  in  every  other  case 
fines  and  recoveries,  though  levied  or  suffered 
in    those    courts  whose  jurisdiction    may    not 
extend  to  the   lands  comprised  therein,   shall 
not  be  invalid  on  that  account:  (sect.  5.)     And 
it  further  enacts,  that  in  every  case  where  the 
tenure  of  ancient  demesnes  has  been  suspended 
or  destroyed  by  fine  or  recovery  in  a  superior 
court>  and  the  lord  should  not  have  reversed  the 
same  before  the  1st  of  January,  1834,  and  should 
not,  by  any  law  in  force  on  the  first  day  of  the 
then  present  session  of  Parliament,  be  barred  of 
his  right  to  reverse  the  same,  such  lands,  pro- 
vided within  the  last  twenty  years  immediately 
preceding  the  1st  of  January  1834  the  right  of 
the  lord  shall  have  been  acknowledged  or  recog- 
nized, shall  again  become  parcel  of  the  manor 
and  become  subject  to  the  same  rents,  heriots 
and  services,  as  they  would  have  been  subject  to 
if  such  fine  or  recovery  had  not  been  levied  or 
suffered;  and  that  no  writ  of  deceit  for  the  re- 
versal of  any  fine  or  common  recovery  should 
be  brought  after  the  31st  of  December,  1833 : 
(sect.  6.) 
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SECTION  IX. 


CUSTOMARY  LANDS  OP   THE  ANCIENT  DUCHT 

OP   COBNWALL. 

BiFOKE  I  take  leave  of  this  part  of  my  subject,  ^^™J7 
it  will  be  proper  to  make  a  few  remarks  upon  the  ancient 
same  important  alterations  that  have  been  made  cornwiji. 
in  the  customary  lands  of  the  ancient  duchy  of 
Cornwall,  by  the  recent  statute,  7  &  8  Vict. 
c.  105.    These  lands  are  holden  of  certain  manors, 
termed  assessionable  manors,  of  which  the  Duke 
of  ComwaU  is  the  lord,  under  a  charter  granted 
by  King  Edward  the  Third.     The  estates  of  the 
tenants  are  styled  conventionary  tenements,  and 
were  held  under  grants  made  and  renewed  at  the 
aaaession  courts,  once  in  seven  years,  upon  sur- 
render and  admittance  of  the  tenant,  being  con- 
sidered to   be  held    as    customary  estates    of 
inheritance,  with  a  perpetual  right  of  renewal. 
Latterly,  however,  disputes  arose  between  the^'^^^f** 
oflSoers  of   the  duchy  and    the  conventionary  sionen  to 
tenants  with  respect  to  the    minerals,  which  S%^ 
although  undoubtedly  the  property  of  the  Duke  wapecting. 
of  Cornwall,  his  right  to  enter  on  the  tenements 
for  the  purpose  of  working  any  mines  was  dis- 
puted; and  in  consequence  of  these  misunder- 
standings, and  it  seems,  also,  some  differences 
respecting  the  boundaries,  no  assessionable  courts 
were  held  subsequently  to  the  year  1833.     At 
last^  commissioners  were  appointed  to  ascertain 
ibe  lights  of  the  di£ferent  partis;  and,  to  carry 
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Chap.  VIII. 
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out  this  important  object,  the  act  now  under  con- 
sideration was  framed.  This  act  (7  &  8  Vict, 
c.  105)  recites,  first,  the  facts  just  before  alluded 
to,  and  that  it  was  expedient  that  the  estates  of 
the  tenants  in  the  conventionarj  tenements 
should  be  converted  into  freehold,  on  the  terms 
and  conditions  thereinafter  mentioned;  and  that 
the  rights  of  the  Duke  of  Cornwall,  and  all  other 
persons,  in  respect  of  the  mines,  minerals,  stone, 
and  substrata  of  the  said  conventionarj-  tene- 
ments, should  be  established  and  regulated,  which 
could  not  be  effected  without  the  aid  and  authority 
of  Parliament. 

It  then  proceeds  to  confirm  the  estates  of  the 
conventionarj  tenements,  granted  at  the  last  as- 
session  courts  for  the  manors  mentioned  in  the 
first  schedule  annexed  to  the  act,  and  which, 
if  duly  renewed,  would    have    been    held    as 
such  conventionary  tenements,  continuously  for 
sixty  years  or  more,  before  the   1st  of  May, 
1844,  and  for  the  same  estates  and  interests  as 
the  same  would  have  been  held,  if  the  grants 
thereof  had  been  duly  renewed  ;   but  subject, 
nevertheless,  to  the  accustomed  fines  for  renewal, 
heriots,  rents,  payments,  fees,  and  services;  and 
subject  to  all  existing  rights  of  the  Duke   of 
Cornwall,   and  his  lessees,   and  other  persons 
claiming   under    him,   with   respect  to  mines, 
minerals,  stone,  and  substrata:  (sect.  1.)   It  next 
proceeds  to  appoint  commissioners  to  inquire  and 
ascertain  what  lands  and  tenements  in  the  several 
manors  mentioned  in  the  schedules  annexed  to 
the  said  act,  were  held  as  conventionary  tene- 
ments, and  the  boundaries,  identity,  and  situation 
of  all  such  tenements,  for  the  period  therein 
set  forth  (sects.  2  to  31);  and  directs  the  com- 
missioners, when  they  shall  have  made  all  such 
inquiries,  to  make  an  award  in  writing  under 
their  hands,  and  to  annex  to  such  award  a  map 
or  maps,  and  thereby  to  distinguish,  specify,  and 
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determine  what  lands  and  tenements  had  been  c-A^^vm. 
holden  as  conventionary  tenements  within  the  Cuatomarf 
said  several  manors  respectively  for  the  last  andentdud^ 
sixty  years:  (sect.  31.)  And  such  award  is  de-  <ifOornnaa. 
clared  to  be  binding  and  conclusive  on  the  Award  of 
Duke  of  Cornwall,  and  aU  persons  whomsoever:  S^jJlo 

(«ect  40.)  bind. 

And  all  and  singular  the  tenements  therein -^^g*®- 
determined  to  be  conventionary  are  made  of  free-  determined 
hold  tenure,  and  to  be  for  ever  thenceforth  held  v^^S^ 
of  the  Duke  of  Cornwall  in  free  and  common  converted 
soccage  of  the  manor  of  which  the  same  tenements  tennreT^*^ 
had  theretofore  been  held  ;   charged,  however, 
with  the  payment  to  the  Duke  of  Cornwall,  as 
lord  of  such  manors  respectively,  of  all  arrears  of 
rents,  fines,  acknowledgments,  heriots,  fees,  pay- 
ments, or  services,  and  of  such  annual  sum  as 
should  be  directed  to  be  payable  thereout  respec- 
tively, and  that  the  Duke  of  Cornwall  should 
have  the  same  remedies  for  recovering  the  same 
as  for  rent  reserved  on  a  demise:  (sect.  41.)   The  Act  doei  not 

^     -  .     ,  rt      ^  A  conflrm  con- 

act   does  not,  however,   connim  conventionary  yentionary 
tenements  first  granted  within  sixty  years  (42);  JSt^^d 
still  it  provides  that  where  such  grants  have  been  'within  sixty 
made,  i£  it  shall  appear  to  the  Duke  of  Cornwall  ^®*™' 
that  the  circumstances  under  which  such  grant 
has  been  made  are  such  as  would  reasonably  and 
fairly  entitle  the  person  in  possession,  by  virtue 
of  such  grant,  to  compensation  for  the  loss  of  his 
beneficial  interest  in  respect  thereof,  then  it  should 
be  lawful  for  the  Duke  of  Cornwall  to  grant  or 
demise  such   conventionary  tenement  to  such 
person  for  such  term,  estate,  or  interest,  and  sub- 
ject to  such  rent,  reservations,  conditions,  and 
agreements,  as  to  the  said  Duke  of  Cornwall  shall 
seem  to  be  just  and  reasonable  in  reference  to 
such  circumstances  as  aforesaid;  but  so,  never- 
theless, that  aU  tenements  so  granted  or  demised 
shall  oontinue  and  be  part  and  parcel  of  the 
demesne  lands  of  the  manor  within  which  the 
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CHAP^^vra.  gmne  upg  situate,  and  shall  be  held  of  the  same 
ctutomary  manor  accordingly:  (sect.  43.) 
JlSSt'^X     l^e  commi^oners  are  abo    empowered    to 
qfCorrmaii  award  lands  in  compensation  of  common  of  pas- 
Commis-      ture,  or  of  turbary:  (sect.  44.) 
stoTiSS       -^^  immediately  after  the  said  award,  every 
in  oompen-    conventionary  tenement  which  should  thereupon 
oon^on  of    become  holden  in  free  and  common  soccage,  should 
jy^^     stand  limited  and  settled  to  such  uses,  upon  such 
trusts,  and  such  powers,  provisoes,  and  agree- 
ioccn^^  ments,  as  should  most  nearly  correspond  with 
Jjtosoocag©  the  interests,  uses,  and  trusts,  which,  before  the 
limited  to     making  of  such  award,  were,  according  to  the 
Ses^^      custom  of  the  said  manor,  subsisting,  or  capable 
before.         of  taking  effect  in  such  conventionary  tenement ; 
but  so,  nevertheless,  that  (subject  and  without 
prejudice  to  such  estates,  interests,  uses,  powers, 
provisoes,  and  agreements,  as  shall  be  then  sub- 
sisting and  capable  of  taking  effect)  every  such 
tenement,  and  every  estate  and  interest  therein, 
shall,  at  all  times  after  the  making  of  the  said 
award,  descend,  devolve,  be  conveyed  and  assured, 
according  to  and  in  every  respect  subject  to  the 
laws  according  to  which  other  tenements  holden 
in  free  and  common  soccage  descend,  devolve,  are 
conveyed  and  assured,  and  subject  ;    and  that 
every  such  freehold  tenement,  and  every  estate 
and  interest  therein,  should  be  subject  and  liable 
to  all  claims  and  demands,  if  any,  to  which  the 
conventionary  tenement  out  of  which  the  same 
was  converted  was  subject  or  liable  immediately 
before  such  conversion,  other  than  claims  and 
demands  by  the  Duke  of,  Cornwall,  as  lord  of 
the  manor  of  which  the  same  is  held:   (sect 
46.) 
AUmineraiB       The  act  afterwards  enacts,  that  all  mines  and 
theD^e^  metallic  minerals  under  the  conventionary  lands 
Cornwall,      are  to  belong  to  the  Duke  of  Cornwall  (sects.  53, 
wOTkthe       54),  who  is  hereby  empowered  to  enter  and  work 
sameon       them,  making  compensation  for  the  damage  to  the 
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Borface,  and  for  use  of  stone  and  water  (sect.  Chap.vul 
5^);  which  compensation,  in  case  of  dispute,  is   cuM&marp 
to  be  settled  by  two  justices,  or  by  the  vice-  ^^3ro/*«toX 
warden,  at  the  option  of  the  party  liable :  (sects.  «ifCam»au. 

*^     /  compensa- 

Bat  where  such  entry  is  to  be  made  for  the  ti<m  for 
porpoRe  of  working  mines  of  any  but  the  waste  du^e. 
Iftods,  the  Duke  of  Cornwall  is  directed  to  give  But  where 
oneadendar  month's  previous  notice  in  writing  ^^J^j^^y 
of  such  intended  entry  to  the  occupier  of  such  than  on  the 
"«*»:  (8ect.60.)  ZSfS^"** 

And  all  lessees  or  other  persons  (other  than  o°«  Jjj"'**' 
Ae  Duke  of  Cornwall),  who  shall  intend  toprevions 
enter  as  aforesaid,  other  than  on  the  waste  lands,  ^^  ^ 
ffl»y  be  compelled   to   give   security  for  «DjjjeMee6ot 
surface  damage  he  may  do  to  the  property :  ^^  dnchy 

i  (sect  61.)  compeUed  to 

But  the  Duke  of  Cornwall  himself  is  not  to  be  ^^g^^^*^ 
bble  for  any  damage  done  by  his  lessees  (sect,  damage. 
^);  nor  is  any  compensation  to  be  allowed  for  Duke  not 
woage  done  to  the  waste  or  demesne  lands.         damage  done 

The  Statutes  of  Limitation  were  for  the  most  ^^^  ^^r 
pvt  conffldered  inapplicable  to  the  lands  and  pos-  for  damage 
wasions  of  the  duchy  of  Cornwall,  to  remedy  ^^^ 
which  the  above-mentioned  stat.  of  7  &  8  Vict,  d^jni  of 
€&acts,  that  the  claims  of  the  Duke  of  Cornwall  ^J^  w?7 
shall  generally  be  barred  at  the  end  of  sixty  years  statute  of 
(sect  71);  that  his  claims  shaU  not  be  kept  aKve  Limitotio°»- 
V  pottbg  a  manor  in  charge  of  which  the  land 
"hall  he  part  (sect.  72) ;  that  his  claims  to  mines 
^  be  barred  by  the  possession  of  the  land  and 
evasively  worHng  the  mines  for  sixty  years 
(sect  73),  or  by  the  absolute  possession  of  the 
^•^  independently  of  the  Duke  of  Cornwall,  for 
100  years :  (sect.  74.)    But  time,  as  to  rever- 
'^  is  not  to  begin  to  run  till  they  fall  into  pos- 
•^on  (sect.  76) ;  nor  to  hereditaments  which 
ht?e  been  granted  for  limited  estates,  until  such 
eststes  fiul:  (sect.  77.)  Neither  will  this  act  bar 
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Chap,  vm.  f-j^Q  duke  as  to  the  property  comprised  in  tl 

Customary  award  (sect.  81^;    nor  affect  the  privilege   < 

4^imt%^  tinners  (sect.  84) ;  nor  extend  to  the  royaltie 

qfComwau,  liberties,  offices,  &c.,  let  in  convention;  nor  1 

navigable  rivers,  estuaries,  branches  of  the  se 

or  seashore  (sect.  86) ;   nor  affect  the  act  < 

2  &  3  Will.  4,  c.  100,  for  shortening  the  tim 

required  in   claims  of  modus  dedmandiy    &c. 

(sect.  87.) 


CHAPTER  IX. 

ON  INCUMBRANCES. 

L  Of  the  various  Kinds  of  Incumbrances. 

1.  Incumbrances  which  areMatters  of  Tide. 

2.  Incumbrances  which  are  Matters  of  Con" 

vet/ance  only, 

n.  Op  Protection  against  prior  and  inter- 
mediate Estates  and  Incumbrances. 

1.  Protection  txt  Law, 

2.  Protection  in  Equity, 

3.  Cf  Notice, 


I,  Of  the  various  Kinds  of  Incumbrances. 

1.  Incwnbrances  which  are  Matters  of  Title, 

2,  Incumbrances  which  are  Matters  of  Con-- 

veyance  only. 

Having  said  thus  much  about  estates  in  real  as  to  the 
property,  and  the  terms  by  which  they  may  be  ^SL?**^* 
ereated,  settled,  and  disposed  of,  it  next  becomes  kindBof  in- 

-^  ^«,  '^  ',  .  cambrances. 

my  duty  to  oner  some  remarks  upon  mcum- 
bnnoes.  This  subject  affords  matter  of  most 
important  consideration  in  the  investigation  of 
titks,  and  the  nature  and  quality  of  every  kind 
of  incumbrance  ought  to  be  thoroughly  under- 
ftood,  as  also  how  far  courts  of  law  and  equity 
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Chap.  IX. 

Ofvitrious 
inoumbramcu 


What  in- 
combrances 
are  matters 
of  title,  and 
what  of 
oonyeyance. 


will  interpose  to  protect  a  purchaser  against  thei 
for  upon  this  doctrine  must  the  practicability 
conferring  a  marketable  title  oftentimes  depen 
K  the  incumbrances  are  of  that  nature  that  tl 
vendor  is  unable  to  discharge  the  property  fro: 
them,  thej  must  prove  a  fatal  objection  to  t2 
title.  But  if,  on  the  other  hand,  he  can  obtun 
release  or  conveyance  from  the  incumbrancer 
the  objection  will  then  become  merely  matter  i 
conveyance,  which  may  be  cured  by  the  incun 
brancers  joining  in  the  assurance:  (3  Prest.  Ah 
284.)  By  the  concurrence,  indeed,  of  the  necei 
sary  parties,  most  incumbrances,  even  that  ai 
matters  of  title,  may  be  gotten  rid  of;  but  as  th 
vendor  has  not  the  power  of  commanding  thj 
concurrence,  the  purchaser  will  be  entitled  t 
treat  the  title  as  unmarketable,  whenever  thi 
defect  occurs,  and  to  abandon  the  contract  accord 
ingly. 

Incumbrances  which  are  matters  of  title  ma 
be  ranked  under  the  following  heads: — ^Executor 
devises,  conditional  limitations,  conditions  a 
common  law,  remainders  not  barrable  (as  re 
mainders  in  a  settlement,  which  are  supported  b; 
a  protector),  leases,  jointures,  dower,  curtesj 
annuities  and  rent-charges,  bankruptcy  and  in 
solvency  in  the  vendor,  forfeitures,  and  powen 
Incumbrances  which  are  merely  matters  of  con 
veyance  may  be  classified  as  mortgages,  crowi 
debts,  judgments,  statutes,  recognizances,  decrees 
lis  pendens,  debts,  portions,  and  legacies;  and  tht 
legal  estate  being  outstanding  in  trustees,  satis- 
fied  mortgagees,  or  the  trustees  of  attendant 
terms. 


Executory 
devises  and 
conditional 
limitations. 


1.  Incumbrances  which  are  Matters  of  Tide* 

An  executory  devise  cannot,  generally  speak- 
ing,  be  barred  by  the  first  taker;  consequently! 
where  an  estate  is  limited  to  one  in  fee-simple^ 
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with  a  limitation  over  by  way  of  executory  de-   chap.  ix. 
vise,  no  act  of  such  first  taker  can  bar  such  ex-    q^^^^mm 
ecntoiy  limitation  over:  (Pells  v.  Brown,  Cro.  inambranm 
Jac.  590.)    But  where  the  executory  limitation 
over  is  to  arise  after  an  estate  tail,  it  would  then 
be  in  the  nature  of  a  conditional  limitation;  and 
in  that  case  a  recovery  would  formerly,  and  a 
disentaihng  deed  will  now  (unless  there  be  a 
protector  to  the  settlement  who  refuses  his  con- 
sent), effectually  bar  the  estates  depending  on  that 
event  or  condition,  provided  the  assurances  were 
cwnpleted  before  the  event  or  condition  takes 
place:  (Page  v.  Hayward,  2  Salk.  570;  Gulliver 
dem.  Corrie  v.  Ashby,  4  Burr.  1929;  Fountain 
v.  Goochy  4  Bac.  Abr.  (D);  Driver  dem.  Edgar 
T.  Edgar,  Cow.  379.) 
A  condition  at  common  law  also  forms  a  fatal  Conditions  at 

,..,.,,  «    _  common  law. 

Objection  to  a  title,  because  no  act  oi  the  party 
whose  estate  is  burdened  with  it  can  defeat  such 
eondition;  nor  has  he  any  power  to  compel  the 
party  entitled  to  the  benefit  of  it  to  release  his 
light  therein,  however  large  the  amount  of  com- 
pensation he  may  offer.  Still  it  is  not  such  a 
defect  as  to  be  absolutely  without  remedy,  for  if 
the  party  entitled  to  the  benefit  of  the  condition 
18  labouring  under  no  legal  disability,  and  chooses 
to  release  las  claim  and  interest,  he  may  clearly 
do  80,  and  then  the  defect  will  be  cured.  The 
existence  of  a  protector  to  a  settlement,  who  re- 
fiues  to  consent,  will  always  be  a  fatal  objection 
to  a  title,  as,  without  such  consent,  nothing  more 
than  a  base  fee  can  be  conveyed  to  the  purchaser, 
and  no  court  of  law  or  equity  can  compel  such 
protector  either  to  give  or  withhold  his  consent 
to  the  disposition  of  the  tenant  in  tail:  (stat. 
3  &  4  WilL  4,  c.  74,  ss.  34,  35,  36,  37.) 

Air.  Preston,  in  his  valuable  Treatise  on  Ab-  Leases. 
stracts,  p.  400,  remarks  that  ^*  leases  are,  or  are 
HOC,  to  be  considered  as  incumbrances,  according 
to  the  terms  of  the  contract.      Sometimes  the 
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Chap.  IX. 

OfvariMu 
incumbrances 


Fosaesaion  of 
a  tenant 
conatructiye 
notice  of  the 
terms  of  the 
leaae. 


Jointures, 
dower, 
annuities, 
and  rent- 
charges. 


object  is  to  obtain  the  possession,  or  for  the  sal 
of  granting  a  lease  for  the  utmost  yalue  to  tl 
old  or  to  a  new  tenant.     Under  these  circnz 
stances,  a  lease  which  depriyes  a  purchaser 
the  possession,  or  which  deprives  him  of  the  rig 
to  have  the  full  value  from  the  tenant,  is  an  h 
cumbrance  of  the  most  serious  nature.     In  son 
instances,"  he  adds,  '^  such  an  incumbrance  is 
fit  subject  for  compensation  by  abatement  of  tl 
purchase-money;  in  other  instances,  as  where 
farmer  or  a  gentleman  buys  for  occupation,  it 
a  ground  for  a  court  of  equity  to  rescind  tl 
contract,  or  to  withhold  relief  when  the   vend( 
applies  for  a  specific  performance." 

It  does  not,  however,  appear  that  questioi 
have  often  arisen  upon  this  subject,  the  cause  < 
which  is  probably  owing  to  the  circumstance  < 
its  being  weU  known  to  the  Profession,  that  th 
simple  act  of  possession  by  a  tenant  is  construe 
tive  notice  of  a  lease,  and  the  terms  under  whid 
it  is  held;  and  this  renders  it  incumbent  on 
purchaser  to  take  notice  of  the  nature  and  exten 
of  the  tenant's  interest,  which  if  he  fails  to  do,  h 
must  abide  by  the  consequences  of  his  neglect 
{Tayhr  v.  Stibbert,  2  Ves.  437;  Denn  v.  Cari 
Wright,  4  East,  29.) 

Jointures,  dower,  curtesy,  annuities,  and  rent 
charges  are  matters  of  title;  for  parties  so  en 
titled  have  a  right  independently  of  the  vendoi 
and  are  under  no  obligation,  or  capable  of  beiii| 
compelled  by  him,  to  concur  in  the  conveyance 
or  to  release  their  interest  in  the  property,  what 
ever  compensation  he  may  ofier  them  for  so  doing 
and  whenever  the  concurrence  of  a  party  is  r& 
quisite,  who  is  not  bound  to  join,  the  title  cai 
never  be  considered  perfect,  until  it  be  showi 
that  such  concurrence  has  been  given:  {Lewin  v. 
Guest,  1  Russ.  325,  329;  and  see  Elliott  y.  Mef 
ryman^  Barnard.  82;  Wynn  v.  WHJiams,  6  Yea 
130;  Page  v.  Adam,  10  L.  J.  407,  N.  S.) 
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Prior  to  the  late  Dower  Act  (stat.  3  &  4  Will.  4,   our.  ix. 
c.  105),  a  widow  would  have  been  entitled  to   (y^^jJiJoM 
dower  out  of  all  the  real  estate  of  which  her  hus-  ineuaibronee$ 
iNmd  was  seised  as  of  an  estate  of  inheritance  dur-  dow^ 
ing  the  coverture.     This  right  the  husband  could 
not  have  defeated  by  any  act  of  alienation;  con- 
sequently, under  the  old  law,  whenever  a  right  of 
dower  had  attached,  a  fine  was  always  required 
Id  be  levied  by  the  vendor  and  his  wife,  for  the 
purpose  of  barring  her  right.     Now,  a  purchaser 
18  entitled  to  call  for  an  acknowledgment  by  her 
at  the  vendor's  costs,  under  like  circumstances. 

Previously,  however,  to  the  late  Do^er  Act  How  widow 
(3  &  4  WiU.  4,  c.  105),  a  widow  might  have  been  J^^**"^* 
debarred  of  her  right  of  dower  by  the  estate  de^"ed  of 
la?ing  been  conveyed  to  uses  to  bar  dower,  or  by 
a  jointure,  or  by  the  assignment  of  an  attendant 
term  to  attend  the  inheritance.     To  debar  the 
widow  her  right,  through  the  latter  means,  it 
was,  however,  necessaiy  that  the  term  should 
iave  been  actually  assigned,  for  if  merely  left 
patstanding,  it   would  have  been  insufficient : 
\Maundrell  v.  Maundrell,  7  Ves.  567.)     And 
now,  by  the  statute  8  &  9  Vict.  c.  112,  all  satis- 
fied terms  are  made  to  cease,  so  that  no  satisfied 
term  can  now  be  assigned  so  as  to  operate  as  a 
protection  against  dower. 

With  respect  to  a  jointure  also,  although  it  Jointure  a 
will  be  a  good  bar  to  dower,  yet  this  rule  will  doS^.  *** 
|ailyhold  so  long  as  the  widow  retains  her  jointure, 
^  if  she  be  evicted  from  it,  she  may  then  claim 
lier  dower  out  of  any  lands  of  which  she  would 
luive  been  dpwable  in  case  no  jointure  had  been 
attide:  (Stat,  of  Uses,  27  Hen.  8,  c.  7;  Mansfield^s 
itoity  Harg.  Co.  Litt.  33,  a  ;  Gervoyei  case,  Mo. 
717,  pL  1002  ;  Simpson  v.  Gtitteridgey  1  Mad. 
€09.)  So  that  when  a  wife  will  not  acknowledge 
|&  porchafie  deed,  and  a  jointure  is  relied  upon 
\  a  bar  to  dower,  it  wiU  not  be  sufficient  merely 
to  ascertain  that  the  vendor  can  make  a  good 

VOL.  n.  B 
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Chap.  IX.   ^tle  to  the  lands  intended  to  be  conveyed,  bu 

Qfwuiout   must  be  shown  that  the  title  to  the  lands  set; 

incumbraneet  |jy  y^^j  ^f  jointure  is  also  unimpeachable.      ' 

amount  of  provision  made  by  way  of  jointure 
not,  however,  be  material,  provided  the  joint; 
was  of  full  age  at  the  time  it  was  made,  as  eq^i 
considers  any  provision  made  byway  of  jointi 
andwhich  an  adultwoman  accepts  as  such,  howc 
inadequate,  previously  to  her  marriage,  will  1 
good  equitable  jointure  {Jordan  v.  Savage,  1 
Abr.  tit.  "Jointure"  (B),  5;  Charles  \,Andret£. 
Mod.  152;  Williams  v.  Chitty,  3  Ves.  545); 
even  a  provision  made  for  the  maintenance  of  an 
after  her  husband's  death,  although  not  expree 
to  be  made  in  bar  of  dower,  was  yet  holden  t« 
a  bar  in  equity  to  her  claim  to  dower:  (  Ftzs 
V.  Longdaky  3  Atk.  8,  cited ;  S.  C.  2  KeL  • 
Cas.  sub  nam,  Vizod  v.  London.)  But  where 
jointress  was  an  infant  at  the  time  of  the  set 
ment,  the  jointure  will  not  be  binding  upon  ] 
unless  the  settled  estates  are  equally  certain 
her  dower.  Hence  a  settlement  of  an  estate 
way  of  jointure  upon  an  infant  for  life,  after 
death  of  her  husband,  and  any  third  party ,  ^ 
not  be  considered  a  good  bar  to  her  dovi 
because  the  third  party  may  survive  her,  i 
thus  she  may  never  come  into  the  enjoyment  of 
property:  (Carruthers  v.  Carruthers, 4  Bro.  C 
500;  Smith  v.  Smith,  5  Ves.  189;  5  Russ.  51 
But  if  she  was  adult  at  the  time  she  entered  i 
the  settlement,  she  will  be  bound  by  it,  notwi 
standing  the  precarious  nature  of  the  propc 
she  consented  to  have  settled  upon  her. 
Htubands  As  to  husbauds  married  subsequently  to  18 

mwTiedpnor  ^j^^^  ^^^^  ^  ^^  j^^^^  already  seen,  defeat  tl 

enabled  to     wivcs'  claim  to  dowcr,  by  any  disposition  in  tl 
wiyes'dower.  lifetime.  Or  by  their  wills:  (stat.  3  &  4  Will 

c.  105,  ss.  4,  5,  6,  7.) 
Bankraptcy,      Bankruptcy  and  insolvency  of  the  vendor  i 
fo^i^^'    also  be  a  fatal  objection  to  the  title,  as  the  bai 

&c. 
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rapt  or  insolvent  has  no  longer  a  power  of  dispo-   Chap.  ix. 
ntion  over  the  property.     The  like  observations    cfwrimu 
ue  also  applicable  to  persons  who  have  done  any  •»««;*[««» 
act  that  would  cause  a  forfeiture  of  their  estate. 

Whether  or  not  a  power  is  to  be  treated  as  an  in-  ^°^"» 
eambrance,  will  depend  upon  whether  it  is  vested  c^brancM. 
in  the  vendor,  or  in  a  third  party.  If  vested  in  the 
fimner,  as  he  may  extinguish  it  by  his  appoint* 
ment,  it  will  be  no  incumbrance.     But  when  the 
power  is  vested  in  a  third  party,  then  to  the  ex- 
tent to  which  such  power  may  be  exercised,  it 
mast  be  considered  as  an  incumbrance,  and  to 
that  extent  the  title  must  be  treated  as  defective, 
which  defect  can  only  be  got  rid  of  where  an 
effectual  release  can  be  obtained  of  the  benefit  to 
•rise  firom  such  power  (3  Prest.  Abs.  287);  and  it 
seems  that,  where  a  power  is  wholly  collateral,  or, 
in  other  words,  is  conferred  upon  a  person  who 
has  no  estate  or  interest  in  the  land,  it  is  inca- 
pable of  being  released  or  extinguished  by  any 
,  mode  of  assurance  whatever,  though  it  is  clearly 
.  otherwise  with  regard  to  powers  appendant  or  in 
,  gross:  (Albany's  case,  1  Rep.  110,  n.  b;  Diggers 
i  «we,  ib.  173,  n.  a;  Edwards  v.  Slater ,  3  Bulstr. 
,  30;  Bird  v.  Christopher,  Sty.  389;  KingY.  Mell- 
\  ing,  I  Ventr.  225;  SavUe  v.  Blacket,  1  P.  Wms. 
777.) 
It  will  not,  therefore,  be  irrelevant  in  this  place  Distinction 
i  to  attempt  to  point  out  the  distinction  between  8evend\inds 
these  several  kinds  of  powers,  which  may  be  ®*  powers. 
d«aafied  either  as  collateral  powers,  powers  ap- 
I   pendant,  or  powers  in  gross. 

A  collateral  power  is  where  the  party  to  whom  CoUaterai 
it  is  limited  takes  no  estate  or  interest  whatever  p®'^®"* 
,   in  the  land — ^as,  for  example,  where  a  power  is 
given  to  executors  to  sell  their  testator's  real 
estate. 
A  power  appendant  is  where  the  use  or  estate  Po^er 
\  to  be  created  by  the  power  takes  effect  in  posses-  *^^^° 
I    non  during  the  continuance  of  an  estate  which 
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Chap.  IX.   the  donee  hath  in  possession  or  remainder,  a 

Cf  various    therefore  wholly  or  partially  overreaches  it; 

incun^Mcei  [j^  the  instance  of  the  power  usually  reserved 

settlements  to  tenants  for  life  to  make  leases, 

to  sell  or  exchange  the  settled  property. 

Powew  In         Powers  in  cross  are  where  the  person  in  wh< 

they  are  vested  has  an  estate  in  the  lands,  h 

the  estate  to  he  created  under  the  power  is  not 

take  effect  until  such  estate  is  determined,  a 

therefore  does  not,  as  in  the  instance  of  an  a 

pendant  power,  overreach  the  estate  of  the  don< 

Such  is  the  power  of  jointuring  commonly  insert 

in   marriage  settlements:  (Edwards  v.    SlaU 

Hard  410.) 

Same  pgi^er       And  where  a  person  takes  distinct  estates  und 

a  power        the  Same  settlement,  the  same  power  is  sometim 

Sthrespect  *  P^^cr  appendant  with  respect  to  one  estal 

to  one  estate,  and  a  power  in  gross  with  respect  to  the  othe 

Stt  groM^^tii  Thus,  where  lands  are  limited  to  the  use  of  A.  f< 

respect  to     life,  remainder  to  his  sons  successively  in  tai 

with  remainder  to  the  heirs  of  his  body,  with 

power  to  jointure  and  to  create  a  term  for  secui 

ing  the  same,  these  powers  in  respect  to  A. 

estate  for  life  are  powers  in  gross;  and  in  respet 

of  his  remainders  in  tail,  are  powers  appendan 

(Co.  Litt.  342,  b.  n.;  Com.  Dig.  146.)    It  wonl 

also  seem  that  a  power  for  a  tenant  for  life  1 

appoint  his  estate  amongst  his  children  won] 

also  fall  within  the  terms  of  a  power  in  groa 

because,  like  a  jointure,  it  is  not  to  take  effec 

until  after  the  determination  of  the  donee's  est-ati 

still,  for  all  this,  the  Profession  were  formerly  | 

the  habit  of  treating  it  as  a  collateral  power,  or 

mere  right  of  selection  amongst  certain  objects 

and  incapable  of  being  extinguished  by  any  a< 

of  the  donee,  and  many  titles  were  objected  toi 

consequence.    But  this  doctrine  has  been  con^ 

pletely  overruled  by  recent  decisions,  which  hat! 

expressly  determined  that  a  power  of  this  kid 

may  be  destroyed:  {Homer  y,  Swann,  1  Turtj 
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&  Russ.  430;  Bichley  v.  Gtiest^  1  Russ.  &  MyL  Chap.ix. 
440;  Smith  v.  Death,  5  Madd.  371 ;  1  Bligh,  15.)  Qfvariout 
In  point  of  fact,  no  difference  in  quality  exists  inatmbranee$ 
betv^een  a  power  for  a  tenant  for  life  to  make  a 
joiiitare  after  his  death,  or  to  appoint  amongst 
his  children  at  that  period.  Both  confer  a  power 
of  selection  or  specification;  neither  the  one  nor 
the  other  takes  effect  out  of  his  interest,  for  the 
estates  appointed  cannot  possibly  take  effect  until 
his  interest  is  determined;  but  both  taking  effect 
jiflter  that  determination  are  powers  in  gross, 
and  not  powers  collateral,  and  may  be  extin- 
gnished  by  release  to  any  one  who  has  an  estate 
of  freehold  in  the  lands,  whether  in  possession  or 
reversion:  (Albany's  case,  1  Rep.  110;  PTest  v. 
Bemey,  1  Russ.  &  Myl.  431;  Bichley  v.  Guest, 
ib.  440.) 

Mr.  Preston  observes,  that  as  often  as  a  title  au  estates 
is  derived  under  a  power,  it  is  of  importance  to  J^^  cannot 
treat  as  incumbrances  all  estates  which  cannot  be  overreach 
overreached  and  defeated  by  the  exercise  of  it.  cmnbraoces. 
For,  as  he  justly  proceeds  to  remark,  the  power 
may  overreach  some  of  the  estates  without  af- 
fecting others  of  them;  as  in  the  instance  of  a 
title  in  which  A.  is  tenant  for  life,  with  remainder 
to  B.  in  fee,  and  there  is  a  settlement  by  both  of 
ihem  to  the  use  of  A.  for  life,  with  various  re- 
mainders over,  with  a  power  to  sell  without  pre- 
judice to  the  estate  for  life,  or  with  a  power  to 
revoke  all  the  uses,  except  the  uses  by  which  the 
estate  for  life  is  limited;  which,  he  adds,  is  only 
one  of  the  numerous  and  almost  infinite  examples 
which  might  be  adduced  on  this  point:  (see  3 
Prest  Abs.  287.) 

2.  Incumbrances  which  are  Matters  of  Convey- 
ance only. 

Incambrances,  however  great  in  amount,  form  ^c^im- 
no  objection  to  the  title  where  it  is  in  the  ven-  which  are 
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matters  of 
conveyance 
form  no 
objection  to 
ihii  title. 

Mortgages. 


Cbap^ix.  ^Qr»8  power  to  get  them  in,  or  to  compel  the   i 
Of  various   cumbraocer  to  join  in  the  conveyance,  nolrwit 

itiatmbranoes  gtanding  such  charges  should  exceed  the  acti 
amount  of  the  purchase  money:  {TotcnsetuI 
Champemowfiy  1  You.  &  Jerv.  449.) 

It  seems  that  mortgages  were  formerly  co 
sidered  to  form  not  only  a  matter  of  convey-anc 
but  of  title  also;  but  they  are  now  determim 
to  be  merely  matter  of  conveyance;  consequent] 
where  an  estate  is  contracted  to  be  sold  free  fro 
incumbrances,-  and  upon  the  abstract  of  title 
appears  that  the  estate  is  subject  to  a  mortgag 
it  will  form  no  objection  to  the  title;  because 
is  in  the  power  of  the  mortgagor,  until  barr< 
by  foreclosure,  to  compel  the  mortgagee  to  n 
convey,  on  payment  of  principal,  interest  ax 
costs:  {Stephens  Y.Cruppy^  1  You.  &Jerv.  45< 
aiX^;  RawBon  v.  Tasburgh^  ib.  cited;  Townsen 
V.  Champemdviny  ib,  449.)  But  it  seems  that  i 
by  the  terms  of  the  mortgage,  the  mortgagor  i 
by  his  own  act  and  deed,  precluded  from  con 
pelling  the  mortgagee  to  reconvey, — ^as  where,  t 
the  terms  of  the  mortgage,  the  mortgage  is  n< 
to  be  redeemed  until  the  expiration  of  some  sp< 
cified  period,  which  will  not  expire  before  the  im\ 
of  completing  the  contract, — then  the  mortgag 
will  become  a  matter  of  title;  the  mortgage 
having  no  power  to  compel  the  mortgagee  t 
reconvey  before  such  specified  period  shall  hav 
elapsed,  and  without  the  mortgagee's  concurrenc 
no  legal  title  can  possibly  be  conveyed. 

Crown  debts.  Formerly  the  crown  had  a  lien  on  the  rej 
estate  of  all  receivers,  being  immediate  account 
ants,  or  their  sureties,  not  merely  from  the  tim 
of  their  appointment  to  the  office  (Attorney 
General  v.  Risby^  Hard.  378;  DodingtorCs  case 
Cro.  Eliz.  545;  NkholU  v.  How,  2  Vern.  389 
Brassey  v.  Dawson,  2  Str.  978 ;  Wilde  v.  Forte 
4  Taunt.  334),  but  even  when  the  debt  had  beei 
contracted  subsequent  to  the  alienation  ( 1 0  Co 
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55,  56;  Bex  v.  Rowlings,  12  Pii.  834),  upon  the  c«^ix. 
principle  (though  rather  a  harsh  one,  it  must  be  Cfvarions 
eonfessed,  as  far  as  an  innocent  purchaser  is  con-  *'*"'^'**** 
oemed)  that  all  lands  being  held  mediately  or 
immediately  of  the  crown,  are  considered  as 
bound  for  the  payment  of  such  debt,  in  just  the 
saoie  manner  as  if  there  had  been  a  reservation 
to  that  effect  on  the  original  grant:  (Bac.  Abr. 
tit  "Execution;"  Cross  on  Lien,  121.)  Nor 
ooold  even  a  term  of  years  assigned  to  attend 
the  inheritance  have  been  relied  on  as  a  protec- 
tion against  crown  debts  in  favour  of  a  purchaser; 
for  though,  it  seems,  if  he  purchased  without 
Botice  of  the  incumbrance,  and  could  have  gotten 
a  tenn  assigned  for  his  benefit  that  had  never 
been  assigned  for  the  crown  debtor,  it  would 
have  been  a  protection,  it  would  have  been 
otherwise  where  it  had  been  actually  assigned 
for  such  crown  debtor,  as  the  term  would  then 
kave  been  subject  to  the  crown  debt:  (Rex  v. 
Lamb,  13  PrL  649;  Rex  v.  Son,  ib,  6^6,  cited; . 
see  also  Rex  v.  St  John,  2  ib.  317;  Rex  v.  Hoi- 
Her,  ib,  394.)  Nothing,  in  fact,  but  a  quietus 
entered  up  of  record  could  have  conferred  a  good 
title  as  against  the  crown. 

The  harshness  of  the  law   has   been   miti-  Har8hne»> 
gated  bj  recent  enaclanents  (2  Geo  4,  c.  121 ;  mitigated  by 
2  Vict.  c.  11 ;   7  &  8  Vict.  c.  90),  under  which  rabsequent 

_  '  ^  .,/'  _      enactments. 

a  purchaser  or  mortgagee  will  not  now  be 
affected  by  crown  debts,  unless  they  are  duly 
legistered  in  pursuance  of  the  statute  2  Vict, 
c  11,  s.  8.  The  same  statute  also  directs  that  it 
shall  be  lawful  for  the  commissioners  of  the  Trea- 
smy,  upon  payment  of  such  sums  of  money  as 
they  may  tlunk  fit  into  the  receipt  of  Her  Ma- 
jesty's Exchequer,  by  writing  under  their  hands, 
to  certify  that  the  lands  of  any  crown  debtor  shall 
be  held  by  the  purchaser  or  mortgagee  thereof, 
exonerated  from  all  claims  by  the  crown:  (sect. 
10.) 
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Cbaf.  IX.       Trust  estates  are  liable  to  crown  debts  in  ] 
Of  various   manner  as  legal  estates:  (Rex  v.  Smithy  McC 
__?**^417.)    It  seems,  also,  that  estates  pur  atUre 
itoSBto***^  are  bound  in  the  same  manner  as  estates  oF 
crown  debts  heritance  (Comb.  291 ;  Man.  Exch.  541 ;  3  Fim 

manner  m     -^^^  ^^) »  ^"*  ^*  appears  doubtful  whether  caj 

legal  ertatet.  hold  Or  customarj  estates  are  bound  at  all;  a 

leasehold  estates,  it  is  quite  clear,  are  only  bou 

from  the  teste  of  the  writ  of  extent;  so  that 

sale  of  property  of  that  description,  complet 

previously,  will  be   valid  even  as   against   X 

crown:  {Drury  v.  Mann^  1  Atk.  96;  Aldrich 

Cooper,  8  Ves.  394.) 

Lien  of  the        This  lien  of  the  crown  extends  only  to  tl 

e^nds  only  lands  of  receivers  or  public  officers  being  inun 

S^edute  ^^  accountants  to  the  crown,  and  their  suretie 

acooontants.  and  therefore  a  simple  contract  debt  due  to  tl 

crown  will  not  bind  the  land  of  the  debtor  in  tl 

hands  of  a  bona  fide  purchaser,  who,  withoi 

fraud  or  covin,  buys  from  a  simple  contract  debtc 

of  the  crown:  {Rex  v.  Smithy  Wight.  34.) 

Neither  is  the  collector  of  assessed  taxes  of 
parish,  though  liable  to  an  immediate  extent^ 
collector  or  receiver  of  money  for  the  use  of  th- 
crown  within  the  statute  of  13  Eliz.  c  4,  s.  1 
for  he  is  not  appointed  by  the  crown;  he  is  no 
a  servant  of  the  crown;  he  is  appointed  by  othe: 
persons:  neither  does  he  give  security  to  th< 
crown;  the  security  he  gives  is  to  other  persons 
he  is  therefore  merely  an  ordinary  simple  con- 
tract debtor,  and  no  further  subject  to  the  pro- 
cess of  the  crown  than  every  one  who  has,  quo- 
cunque  modo,  money  of  the  crown  in  his  hands: 
(Casberd  v.  fVard,  6  Pri.  411.) 

Judgments  were  formerly  no  more  than  a 
general  lien  upon  the  lands  (13  Edw.  1,  8tat.  3; 
StUeman  v.  Ashdowny  2  Atk.  608  ;  Neate  v. 
Duke  of  MarJhoroughy  3  Myl.  &  Cra.  407),  of 
which  only  'one  undivided  moiety  could  have 
been  taken  under  an  elegit  (Fenny  v.  Durant,  1 


Parish 
collector  of 
assessed 
taxes  is  not 
a  servant  of 
the  crown. 


Judgments. 
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B.  h  A.  40),  and  did  not  affect  copyhold  estates:  Chak  a. 
(Cannon  y.  Pack,  2  Eq.  Ca.  Abr.  226,  pi.  6;  <^^^^^_ 
Vin.  Abr.  tit.  «  Copyhold**  (O.  E.);  Drury  v.^  ^ 
Mamiy  1  Atk.  95 ;  Rex  v.  Lisle  {Lard\  Park, 
195;  Morris  v.  Jones,  2  B.  &  C.  432.)  But  now,  ^JJJry 
by  the  statute  1  &  2  Vict.  c.  1 10,  judgments  are  enactments 
inade  to  operate  as  an  actual  charge  on  the  lands  ^^^^^, 
(sect.  13);  the  sheriff  under  a  writ  of  elegit  is 
empowered  to  deliver  the  whole,  instead  of  a 
moiety;  and  the  right  of  execution  is  extended 
80  far  as  to  take  in  and  comprehend  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  of  copyhold  or  ctistom- 
ary  tenure,  as  the  person  against  whom  execution 
is  so  sued,  or  any  person  in  trust  for  him,  shall 
have  been  seised  or  possessed  of  at  the  time  of 
entering  up  of  such  judgment,  or  at  any  time 
afterwards,  or  over  which  the  person  shall,  at  the 
tune  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  in  like  manner  as 
the  sheriff  might  then  make  and  deliver  execu- 
tion of  one  moiety  of  the  lands  and  tenements  of 
any  person  against  whom  a  writ  of  elegit  was 
Boed  out. 

With  respect  to  copyholds,  however,  there  Proviso  with 
is  a  proviso,  that  such  party  suing  out  exe-  Spj?oidS. 
cation,  and  to  whom  any  copyhold  or  customary 
lands  should  be  delivered  in  execution,  should 
be  liable  to  render  to  the  lord  of  the  manor,  or 
other  person  entitled,  all  such  payments  and  ser- 
vices as  the  person  against  whom  such  execution 
aball  have  issued  would  have  been  bound  to  ren- 
der in  case  such  execution  had  not  issued;  and 
that  the  party  so  suing  out  such  execution,  and 
to  whom  any  such  copyhold  or  customary  lands 
diail  have  been  so  delivered  in  execution,  shall 
be  entitled  to  hold  the  same  until  the  amount  of 
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cuAT.  IX.  gy^jj  payments,  and  the  value  of  such  servi 
Of  various   as  Well  as  the  amount  of  the  judgment,  shall  fa 

''***been  levied.     And  with  a  further  proviso,  1 

as  against  purchasers,  mortgagees,  and  credit 
who  shall  become  such  before  the  time  appoix 
for  the  commencement  of  this  act,  such  wrii 
elegii  would  have  no  other  or  greater  effect  t 
a  writ  of  elegit  would  have  had  in  case  the 
had  not  passed:  (sect  11.) 
ithSb**  ^^^  ^^  a  judgment,  although  dulyregistei 
duly  be  binding  on  purchasers  beyond  the  term 

^^htn^  five  years  from  the  date  of  the  entry  ther< 
^^^"frwmT   "^®^^  *  ^^  memorandum,  or  minute,  as  was 
ti^of        quired  in  the  first  instance,  is  again  left  with 
entry.  senior  master  of  the  Court  of  Common  PI 

within  five  years  before  the  elcecution  of 
conveyance  to  the  purchaser:  (sect.  4.) 
?e^Sta*^      An  estate  tail  could  not  formerly  have  bi 
tau,  how  far  extended  so  as  to  affect  the  issue  in  tail,  bat  oi 
binding.       £1^^,  ^j^^  ^^  ^£  ^y^^  tenant  in  tail  in  possessi* 

{Ashbumham  v.  St  John,  Cro.  Jac.  85.)     i 

a  judgment  by  a  tenant  in  tail  will  now 

binding,  not  only  on  the  issue  in  tail,  but  on  1 

remainder-man  also,  where  the  tenant  in  i 

could  have  barred  the  entail  without  the  const 

of  the  protector  of  the  settlement:  (sects.  11, 1 

j?int*^  ^^         ^  estate  in  joint  tenancy  could  not  forme 

tenancy.       havc  been  taken  in  execution  after  the  death 

the  joint  tenant  who  acknowledged  the  juc 

ment;  but  the  law  is  now  altered  in  this  respc 

and  the  judgment  creditor  is  entitled  to  the  sa 

remedies  against  the  share  which  has  surviv 

as  he  would  have  had  in  the  lifetime   of  i 

debtor:  (Prid.  Judg.  72.) 

statutes  and      Under  statutes  merchant,  statutes  staple,  a 

zances.         rccognizanccs  to  individuals,  the  lands  and  bo< 

and  leases  and  chattels,  may  be  seized  and  tak 

in  execution,  and  will  become  an  actual  chai 

upon  the  land.     Formerly  the   enrolment 
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docketmg  of  recognizances,  as  required  by  the  chap^ix. 
Statate  of  Frauds,  29  Car.  2,  c.  3,  s.  18,  and  other   ofvanout 
ttbsequent  enactments  (5  Anne,  c.  18;  6  Anne,  •»«'^«"*« 
c  35;  7  Anne,  c.  20;  8  Geo.  1,  c.  25;  8  Geo.  2, 
c.  6),  to  render  them  binding  on  a  bona  fide  pur- 
chaser, were  unnecessary  in  the  case  of  recog- 
nizances on  account  of  the  crown,  and  of  obliga- 
tions in  the  nature  and  of  the  quality  of  statute 
sts^le.     But  now,  by  the  statute  2  Vict.  c.  11,  no 
judgment,  statute,  or  recognizance  which  shall 
thereafter  be  entered  in  the  name  of  Her  Majesty, 
shall  affect  purchasers,  unless  duly  registered  in 
pursuance  of  the  directions  of  that  act:  (Cross  on 
lien,  127.) 

Decrees  and  orders  of  courts  of  equity,  and  all  Decrees, 
orders  of  the  Lord  Chancellor,  or  of  the  Court  of 
Beview  in  matters  of  bankruptcy,  and  all  orders 
of  the  Lord  Chancellor  in  matters  of  lunacy, 
whereby  any  sum  or  sums  of  money,  or  costs,  shall 
be  payable,  will  have  the  operation  and  effect  of 
a  judgment,  and  be  binding  on  purchasers  ac- 
ew-dingly:  (1  &  2  Vict.  c.  110,  ss.  18, 19.) 

A  person  who  purchased  whilst  a  suit  was  lu  pendens. 
pending  concerning  the  property,  was  supposed, 
in  law,  to  have  constructive  notice  of  it^  and  was 
therefore  bound  by  the  consequences:  (Preston 
T.TiMin^  1  Vern.  392;  Worslei/  v.  Scarborough 
{Earl  of)y  3  Atk.  392.)  There  was  one  excep- 
tion, however^  to  this  rule,  which  was  in  the  case 
of  a  third  mortgagee,  who,  during  the  pendency 
of  a  suit,  was  permitted  to  gain  priority  over  a 
•econd  mortgagee,  by  obtaining  a  legal  estate  of 
a  first  mortgagee:  {Robinson  v.  Davison^  1  Bro. 
C.C.63;  3  Prest.  Abs.  356.)  But  now,  under 
the  recent  stat.  2  Vict.  c.  11,  purchasers  will  not 
be  affected  by  any  lis  pendens^  unless  a  memoran- 
dum of  such  suit  is  duly  registered  in  pursuance 
of  that  act:  (sect.  7.) 

Debts  when  charged  on  real  estate  are  incum-  DebtK. 
brances,  and  a  purchaser  should  be  satisfied  that  ^ 
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Chat.  IX.  ^j^gy  ^^e  discharged  before  he  accepts  the  title. 

0/ various  Where,  however,  lands  are  charged  with  the  pay- 
*'*^^^"^  ment  of  debts  generally,  without  any  mention 
Where  lands  being  made  of  the  persons  to  whom  such  debts 

are  charged  ^,  -i./*  • 

with  debts     are  due,  the  purchaser  is,  from  necessity  and 
pmSSeris  general  convenience,  exempt  from  the  obligation 
exempted     of  seeing  that  they  are  discharged:  (Elliott  v.  Mer^ 
tothelppu-  ryman^  Bam.  78;   Walker  v.  Smallwood,  AmbL 
^ha^  **^«  676;  Walker  v.  Flamstead,  2  Kenyon,  pt.  2,  p.  57; 
money.        Doran  V.  Wiltshire,  3  Swanst.  1699;  WUUanuon 
Y.Curtis,  3  Bro.  C.  C.  96;  Bailey  \,  £kins,7  Ves. 
323;  Balfour  v.  Welland,  16  e^.  151 ;  ShawY,Bor- 
rer,  1  Keen,  559;  and  see  Prest.  Abs.  360.)  But  it 
d^tTwB      ^®  otherwise  if  the  debts  and  creditors  are  ascer- 
ascertained,  tained,  or  the  debts  are  scheduled,  or  there  has  been 
or  Sere  has'  *  decree:  in  either  of  such  cases  it  will  become  the 
been  a  decree  duty  of  the  purchaser  to  see  that  all  the  charges 
^yinent  out  are  duly  satisfied,  otherwise  he  must  be  content 
of  the  lands.  ^  ^ake  the  lands  burdened  with  them  {Cul- 
pepper  v.   Aston,  2  Cha.  Cas.  221;  Dunch  v. 
Kent,  1  Vem.  260;  Spalding  v.  Shalmer,  ib,  301 ; 
Abbott  V.  Gibbs,  Eq.  Ca.  Abr.  358,  pi.  2;   Elliott 
V.  Merryman,  Bam.  78,  81;   Smith  v.  Guyon, 
1  Bro.  C.  C*  186);  except,  indeed,  in  those   in- 
stances in  which  he  is,  from  the  nature  of  the 
trusts,  or,  as  now  generally  happens,  by  an  ex- 
'  press  provision  in  a  deed,  will,  or  act  of  Parlia- 
ment, exempted  from  the  obligation  of  applying 
his  purchase  money  in  the  payment  of  the  debts. 

ttSex^d  ^^  ^^^^  *^^  ^^  above  laid  down  affect  lease- 
to  leasehold  hold  estates  sold  by  executors  or  administrators 
estates.  ^^  ^^^  character,- they  being  entrusted  by  la\y 
with  the  power  of  sale  for  the  purpose  of  raising 
money  for  payment  of  creditors;  and  a  purchaser 
from  such  personal  representatives  is  not  bound 
to  interfere  in  the  application  of  the  money 
beyond  the  discharge  of  those  incumbrances 
which  exist  independently  of  the  will,  as  mort- 
gages, or  the  like,  &c.:  (3  Prest.  Abs.  259,  260; 
1   Inst.  290;  Ewer  y,  Corbet,  2  P.  Wms.  148; 
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Nugent  v.  Giffhrd,  1  Atk.  433;  and  see  Burting   C"^ix- 

Y<  Stannard,  2  P.  Wins.  150;  Andrew  v.  Wrigley^    cf  various 

4  Bro.  C.  C.  137;  Dickenson  v.  Lockyer,  4  Ves.  *'«'^?:r~*' 

36.)  But  if  the  purchaser  has  express  notice  that 

there  are   no  debts,  or  that  the   debts  are  all 

paid,  he  will  not  be  permitted  to  purchase  so  as 

to  defeat  a  specific  devisee  of  the  term:  {Crane 

V.  Drakcy  2  Vem.  616;  Bonney  v.  Ridgard,  2 

Bro.  C.  C.  438,  cited;  TVhat^Y.  Booth,  4  T.  R. 

625,  n.) 

It  will  not  be  necessary,  where  real  estate  Purchaser 

bow  mBx 

is  devised  for  the  payment  of  debts,  that  the  exempted 
purchaser    should    inquire     whether    more    is  ^JShCT^*^ 
sold  than  is  sufficient  for  that  purpose;  for  if  more  real 
this  be  done,  it  will  not  be  allowed  to  turn  to  SSmIs"  "^^ 
the   prejudice  of  the  purchaser,  for  he  is  not  necessary. 
bound  to  enter  into  the  account;  and  the  trustees 
cannot  sell  just  so  much  as  is  sufficient  to  pay 
the  debts:  (Spalding  v.  Shalmer,  1  Vem.  301, 
304;  see  also  Humble  v.  BUI,  1   Eq.  Ca.  Abr. 
358,    pi.   4  ;   Ex  parte  Turner,   9   Mod.   418; 
Hardwick  v.  Mynd,  1  Anstr.  109;    Williamson 
V.  Curtisy  3  Bro.  C.  C.  96 ;  Barker  v.  Duke  of 
Devon,  3  Mer.  310.)  But  a  decree  to  ascertain  a 
specification  of  the  debts  will  amount  to  the  same 
thing  as  if  they  were  actually  scheduled,  and  in 
sucli  case  the  purchaser  will  be  bound  to  see  that 
his  purchase  money  is  applied  accordingly;  he 
may,  however,  protect  himself  from  this  responsi- 
bility by  an  application  to  the  court  that  the 
money  may  be  paid  into  the  bank,  which,  if  done 
accordingly,  will  relieve  him  from  all  further 
responsibility,  the  court  in  that  case  taking  upon 
itsdf  to  see  that  the  money  is  properly  applied: 
{Lloyd  V.  Baldwin,  1  Ves.  sen.  173.) 

It '  must  be  remembered  also  that  there  is  a  Distinction 
distinction  between  charges  for  debts  and  legacies,  ^J^^for 
and  charsces  of  legacies  only  on  devised  estates;  debts  and 

.        o    ^  •      X  1,  1        J  '  legacies,  and 

un%  in  the  former  instance,  as  we  have  already  charges  for 
seen,  a  purchaser  is  discharged  from  seeing  his  i^gaciesoniy. 
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Chap.  IX.   money  applied  either  in  discharge  of  the  debts 
Of  various  or  legacies;  but  when  legacies  only  are  charged 
meumbraaeea  ^^^j^  j^^  estate  beneficially  devised  to  a  pur- 
chaser, who  has  notice  of  the  wiU,  the  legacies 
will  continue  in  equity  to  be  a  charge  upon  the 
estate,  and  the  purchaser  would  be  bound  to  see 
his  purchase  money  applied  in  discharge  of  them: 
{Drapers^  Company  v.  Yardle^y  2  Vem.   662; 
SmM  v.  Atterle^y  2  Yreem.  136 ;  Tourville  v. 
Niaishy  3  P.  Wms.  307;  Tompkins  v.  Tompkins^ 
Pre.  Cha.  399;  Wigg  v.  Wigg,  I  Atk.  384;  Man- 
ning V.  Herbert,  Ambl.  575 ;  Horn  v.  Horn,  2 
Sim.  &  Stu.  438  ;    Rogers  v.   Rogers,  6  Sim. 
364.) 
Purchasers        But  whcrc  a  will  Creating  a  trust  or  power  to 
charged  from  ^^  authorizes  the  trustees  to  give  receipts  for 
au  responsi-  the  purchasc  money,  the  purchaser  will  be  dis- 
trnstees  are  charged  from  all  responsibility  respecting  it,  and 
to  rive^^    will  be  in  nowise  bound  to  see  that  it  is  properly 
receipts.       applied.     And  even  where  there  is  no  power  to 
give  receipts  annexed  to  the  trusts  for  sale,  still, 
if  the  time  of  sale  is  arrived,  and  some  of  the 
cestui  que  trusts  are  infants,  and  as  such  incap- 
able of  signing  receipts,  the  receipts  of  the  trus- 
tees will  be  a  sufficient  discharge:  {Sowarshy  v. 
iMcy,  4  Madd.  142.)    And  in  Lavender  v.  Stan- 
ton (6  Madd.  46),  Sir  J.  Leach  observed,  that 
the  power  of  giving  a  discharge  must  necessarily 
be  implied  in  a  case  of  this  kind,  because  of  the 
children  being  incapable  of  joining  in  the  re- 
ceipts; otherwise  the  power  of  sale  would  be 
nugatory. 
Whether  a        A  purchaser,  who  buys  of  an  heir  or  devisee, 
frSm^heheir  ^^  °^*  bound  by  the  specialty  debts  of  the  an- 
be  bound  by  ccstor  or  testator,  unless  he  had  notice  of  them, 
Sbteof S7  notwithstanding  the  heir  himself  would  undoubt- 
ancestor.      edly  have  been  so;  and  although  a  distinction 
has  been  contended  for  between  purchasing  from 
a  devisee  and  an  heir,  and  it  has  been  argued 
that  it  was  only  in  the  latter  case  a  purchaser 
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would  be  so  protected  (Matthews  v.  Jones^  2  chap,  ix. 
Anstr.  506),  the  distinction  cannot  be  supported;  Of  various 
for  a  bona  fide  purchaser  for  valuable  consider-  *'^^^^*^ 
ation  is  as  much  entitled  to  protection  when  pur- 
chasing from  the  one,  as  from  the  other.  It  has 
also  been  determined,  that,  neither  bj  the  com- 
mon ]&Wy  nor  under  the  statutes  3  &  4  Will.  &  M. 
c.  14,  and  47  Geo.  3,  c.  74,  are  the  real  assets 
descended  or  devised  charged  with  the  debts  of 
the  ancestor  or  testator.  What  those  acts  effect 
is,  to  render  the  heir  or  devisee  personally  liable 
to  answer  the  value  of  the  assets:  (Timbrel  y. 
Timbrel,  8  Sim.  253.)  And  the  like  rule  holds 
with  respect  to  estates  rendered  liable  to  simple 
contract,  as  well  as  to  specialty  debts,  under  the 
recent  enactment,  3  &  4  Will.  4,  c.  104.  The 
payment  of  a  legacy  has  been  considered  as 
good  proof  of  the  payment  of  debts;  but  this 
seems  ,to  be  laying  down  the  rule  rather  too 
broadly;  for  such  payment  amounts  to  presump- 
tive evidence  only,  and  is  open  to  be  rebutted, 
by  showing  that  debts  actually  exist. 

When  legacies  are  charged  on  real  estate,  the  Legacies. 
purchaser  should  be  satisfied,  not  only  that  they 
have  been  paid,  but  also  that  the  lands  have  been 
exonerated  from  the  charge  by  the  legatees. 
Where,  however,  there  is  a  general  charge  of 
debts  and  legacies,  and  the  debts  are  to  be  paid, 
either  in  terms,  or  by  construction,  prior  to  the 
legacies,  then,  as  the  purchaser  is  not  obliged  to 
see  his  purchase  money  applied  in  payment  of 
the  debts,  he  is  in  like  manner  released  from  see- 
ing it  applied  in  payment  of  the  legacies:  (3 
Prest.  Abs.  361 ;  Walker  v.  SmaUwoody  Ambl. 
676 ;  Williamson  v.  Curtis,  3  Bro.  C.  C.  96 ; 
Walker  v.  Flamstead,  2  Ken.  pt.  2,  p.  57; 
NeweU  v.  Ward,  Nels.  38;  see  also  Ram.  on 
Assets,  93.)  Mr.  Preston,  however,  suggests 
that  there  seems  to  be  one  exception,  or  at  least 
a  case  calling  for  caution,  and  imposing  on  a 
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Chap.  IX.  purchaser  the  obligation,  or,  at  any  rate,  the  pru- 
o/varioiu   dcnce,  of  seeing  to  the  application  of  his  pur- 

tneumbrancet  ^j^ase  money.  This,  he  continues  to  observe, 
occurs  when  the  purchaser  has  full,  clear,  and 
distinct  knowledge,  by  admission^  or  from  cir- 
cumstances, that  all  the  debts  have  'been  paid, 
and  that  the  legacies  are  the  only  remaining  in- 
cumbrances: ^3  Prest.  Abs.  361.)  So  if  there 
be  a  charge  or  certain  specific  sums,  as  3,000/. 
for  A.  and  5,000/.  for  B. ;  and  then  the  surplus, 
after  payment  of  these  legacies,  is  made  a  fund 
for  the  payment  of  debts,  and,  subject  thereto, 
the  residue  is  given  to  the  devisee,  it  will  be  in- 
cumbent on  the  purchaser,  notwithstanding  the 
charge  of  debts,  to  have  the  sums  of  3,000/.  and 
6,000/.  paid  to  the  legatees  of  those  sums: 
(Foulkes  V.  Gorwyn,  Dec.  1818,  cited  3  Prest. 
Abs.  363;  and  see  Braithwaite  v.  Britain^  1 
Keen,  206.) 

Portions.  The  above  remarks  respecting  legacies  are 

equally  applicable  to  portions  charged  on  real 
estate.  One  main  cause  of  difficulty  which 
often  occurs  with  respect  to  incumbrances  of  the 
latter  kind,  is  the  absence  of  any  release  or  other 
satisfactory  proof  of  their  having  been  paid;  or  in 
consequence  of  releases  having  been  taken  from  in- 
competent parties,  as  infants,  or  persons  who  were 
not  duly  qualified,  as  executors  of  an  executor  who 
had  never  proved  the  testator's  will.  Occurrences 
of  this  kind  have  often  caused  considerable  diffi- 
culty, and  it  becomes  necessary  to  consider  whe- 
ther circumstances  afibrd  a  presumption  of  their 
discharge  by  the  lapse  of  time  without  claim, — 
a  presumption  which  is  now  greatly  strengthened 
by  the  new  Statute  of  Limitations,  3  &  4  Will  4, 
c.  27,  s.  28,  which  prohibits  any  proceedings  for 
the  recovery  of  any  money  charged  upon  land 
after  twenty  years,  unless  in  the  meantime  some 
part  of  the  money,  either  principal  or  interest, 
shall  have  been  paid,  or  a  written  acknowledg- 
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ment  given :    {PcKfet  v.  Foley^  2  Bing.  N.  C.  chaf^ix. 

^      366.)  Qfvarioui 

We  have  already  seen  (see  ante^  vol.  L  p.  98)  *»«^^" 
that  a  vendor  has  in  equity  a  Hen  on  the  property  Lten. 
sold,  for  the  whole  or  for  any  part  of  the  unpaid 
purchase  money,  which  will  also  be  binding  on  a 
third  party  who  purchases  with  a  knowledge  of 
these  facts  (2  Stor.  on  £q.  456;  Cross  on  Lien, 
89;    Hearle  v.  Boteler,  Gary  Cha.  Rep.  25; 

I  Walker  v.  Prestunck,  2  Ves.  sen.  622;  Gibbons 
V.  Baddall,  2  Eq.  Ca.  Abr.  632;  Elliott  v.  Ed- 

>  wards,  3  Bos.  &  Pull.  181;  Macreth  v.  Sym- 
mondsy  15  Yes.  329) ;  but  it  will  not  affect  a 
person  who  purchases  bona  fde  without  such 
notice;  nor  will  a  mere  deduction  of  the  title  to 
the  estate  from  the  first  vendor  by  recital,  in 
anywise  affect  him,  for  there  was  nothing  in 
that  to  show  that  the  consideration  money  was 

V  not  duly  paid:  (1  Bro.  C.  C.  302;  Cross  on  Lien, 

99.) 

The  legal  estate  bein&c  outstanding,  is,  as  I  Outstanding 

have  y^  remarked,  m%re  matter  ff  conyey-  ■^--- 
ance,  and  will  therefore  form  no  objection  to  a 
title,  even  when  vested  in  an  infant  or  a  lunatic, 
and  this  notwithstanding  the  latter  has  not  been 
so  found  by  inquisition. 

Several  acts  of  Parliament  were  from  time  to  ®***^°^, 
time  passed  for  the  purpose  of  obtaiaing  these  respectSg 
objects  (7  Anne,  c.  19;  5  Geo.  1(1);    5  Geo.  2  J^^jXtT* 
(1);  7  Gr«o.  4,  c.  43),  all  of  which  have  been  re-  and  innatics. 
p^ed  by  the  statute  1  Will.  4,  c.  60.     By  this 
last -mentioned    statute,   the    Lord  Chancellor, 
where  trustees  or  mortgagees  have  become  luna- 
tic, is  empowered  to  direct  the  committees  of 
sach  persons  to  convey,  in  the  place  of  such 
tmstee  or  mortgagee,  to  such  person  and  in  such 
mmnner  as  the  Lord  Chancellor  shall  think  proper: 
(sect.  3.)     And  the  Lord  Chancellor  may,  even 
befoc«  inquisition,  appoint  a  person  to  convey: 
(sect.  6.)    Infant  trustees  and  mortgagees  are 
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Chap.  IX.  ^^  empowered  to  convey  by  the  direction  of  the 
o/variout  Court  of  Chjmcery,  which  conveyances  are  de- 
incwnbrcuug  ^jj^g^  to  be  as  cflFectual  as  if  the  infant  trustee 
or  mortgagee  had  been  at  the  time  of  making  ox 
executing  the  same  of  the  age  of  twenty-one 
years:  (sects.  6,  7.)  And  where  trustees  of  real 
estates  are  out  of  the  jurisdiction  of,  or  not  amen- 
able tO)  the  process  of  the  Court  of  Chancery,  ox 
it  shall  be  uncertain,  where  there  are  several 
trustees,  which  of  them  was  the  survivor,  and 
it  shall  be  uncertain  whether  the  trustee  lasl 
known  to  be  seised  is  alive,  or  if  he  be  known  tc 
be  dead,  it  shall  not  be  known  who  is  his  heir, 
or  if  such  trustee  seised  as  aforesaid,  or  the  heii 
of  any  such  trustee,  shall  neglect  or  refuse  tc 
convey  such  land  for  the  space  of  twenty-eighl 
days  next  after  a  proper  deed  for  making  such 
conveyance  shall  have  been  tendered  to  him  fox 
his  execution,  then  it  shall  be  lawful  for  the  said 
Court  of  Chancery  to  direct  any  person  they  may 
appoint  for  that  purpose  in  the  place  of  the  heii 
or  trustee  to  convey  such  land  to  such  person 
and  in  such  manner  as  the  said  court  shall  think 
proper;  and  every  such  conveyance  shall  be  ae 
effectual  as  if  the  trustee  seised  as  aforesaid,  ox 
his  heir,  had  executed  the  same:  (sect.  8.)  The 
like  powers  are  also  conferred  on  the  Court 
of  Chancery  where  trustees  of  leasehold  estates 
are  out  of  the  jurisdiction  of  the  court,  or  it  shall 
be  uncertain  whether  the  trustee  last  known  to 
have  been  possessed  be  living;  Or  if  he  or  hie 
executor  shall  refuse  to  convey  within  twenty 
days  after  a  proper  deed  shall  be  tendered  fox 
execution:  (sect.  9.)  And  husbands  of  female 
trustees,  and  whether  they  be  under  disability  ox 
not,  are  to  be  deemed  trustees  within  the  mean- 
ing of  this  act:  (sect.  19.)  It  afterwards  pro- 
ceeds to  enact,  that  the  directions  or  orders  of 
the  court  under  the  authority  of  this  act  are  to 
be  made  upon  petition:  (sect.  11.)     And  any 
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committee,  infant,  or  other  person  directed  by  C"^-  dl 

,    virtue  of  this  act  to  make  or  join  in  any  convey-    Qfvarioiu 
ance,  may  be  compelled  by  such  order  to  execute  ^'^'^''^^^^''^ 

^  the  same,  in  like  manner  as  trustees  of  full  age 
and  sound  memory  and  understanding  are  com- 
pellible  to  convey:  (sects.  13,  20.)  This  act  is 
also  made  to  extend  to  trustees,  notwithstanding 
they  may  have  some  beneficial  estate  or  interest 
in  the  same  subject,  or  may  have  some  duty  as 
trustees  to  perform;  but  in  every  such  case,  and 
m  every  case  of  a  mortgagee  (not  being  a  naked 

y  trustee),  it  shall  be  in  the  discretion  of  the  Lord 
Chancellor,  or  of  the  Court,  if  under  the  circum- 
stances it  shall  seem  requisite,  to  direct  a  bill  to 
be  filed  to  establish  the  right  of  the  party  seeking 
the  conveyance,  and  not  to  make  the  order  for 

^  such  conveyance  unless  the  decree  to  be  made  in 
such  cause,  or  until  affcer  such  decree,  shall  have 

^  been  made:  (sect.  15.) 

The  statute  further  enacts  that  where  any  land  Represen- 
shall  have  be«n  contracted  to  be  sold,  and  theyendonto 
vendor  shall  die,  either  having  received  the  whole  ^  tnutees. 
or  8<mie  part  of  the  purchase  money,  or  not  hav- 
ing received  any  part  thereof,  and  a  specific  per- 
formance of  such  contract,  either  wholly  or  as 
fiff  as  the  same  remains  to  be  executed,  or  as  far 
as  the  same  by  reason  of  the  infancy,  can  be 
executed,  shall  have  been  decreed  in  the  Hfetime 
of  the  vendor,  or  after  his  decease,  and  where  one 
person  shall  have  purchased  an  estate  in  the  name 
of  another,  but  the  nominal  purchaser  shall,  on 
the  £ace  of  the  conveyance,  appear  to  be  the  real 
purchaser,  and  there  shall  be  no  declaration  of 
trust  frcnn  him,  and  a  decree  of  the  said  court, 
either  before  or  after  the  death  of  such  nominal 
purchaser,  shall  have  declared  such  nominal  pur- 
chaser to  be  a  trustee  for  the  real  purchaser,  then, 
and  in  every  such  case,  the  heir  of  such  vendor, 
or  such  nominal  purchaser,  or  his  heir  in  whom 
the  pronises  shsdl  be  vested,  shall  be  and  be 
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Chap.  IX.  deemed  to  be  a  trustee  for  the  purchaser  within 
0/ various  the  meaning  of  the  act:  (sect.  16.)  It  also  further 
incumbrances  enacts,  that  tenants  for  life,  or  other  limited  in- 
terest of  estates  devised  in  settlement^  and  con- 
tracted to  be  sold,  may  be  directed  to  convey- 
after  a  decree  for  specific  performance:  (sect.  17.) 
The  provisions  of  the  act  are  also  made  to  extend 
to  constructive  trusts,  or  trusts  arising  or  result- 
ing hj  implication  of  law;  but  in  every  such 
case,  where  the  trustee  claims  a  beneficial  interest 
adversely  to  the  party  seeking  a  conveyance,  no 
order  shall  be  made  for  his  executing  the  same 
until  it  has  been  declared  by  the  Court  of 
Chancery,  in  a  suit  regularly  instituted,  that  such 
person  is  a  trustee  for  the  person  seeking  the 
conveyance.  It  is,  however,  provided,  that  this 
act  shall  not  extend  to  cases  upon  partition,  or 
cases  arising  out  of  the  doctrine  of  election  in 
equity,  or  to  a  vendor,  except  in  any  case  therein- 
before expressly  provided  for:  (sect.  18.) 
Costs  of  The  costs  of  petitions,  orders,  directions,  and 

Sy*whom      convcyanccs  under  this  act  may.  be  ordered  to  he 
defrayed,      paid  out  of  the  property  (sect.  25\  and  will  fall 
on  the  party,  or  those  claiming  under  him,  through 
whose  laches  these  costs  have  been  incurred;  but 
the  purchaser  must  be  at  the  other  costs  of  the 
conveyance:  {Prytkarch  v.  Havard^  6  Sim.  9; 
Midland  Counties  Railway   Company  v.  West' 
comb,  11  Sim.  57;  Mac.  Law  of  hif.  439.) 
Act  1  Will.  4,      The  above-mentioned   act   did  not  apply  to 
ap^cawe  to  mortgagees  or  their  heirs;  but  this  evil  was  con- 
mortgagees   sidered  to  be  remedied  by  the  statute  3  &  4  WilL  4, 
S^*f*^      c.  23,  which  abolished  escheats  and  forfeitures 
of  trustees  and  mortgagees,  except  to  the  extent 
of  any  beneficial  interest,  and  which  was  also  con- 
sidered to  enlarge  the  previous  statute  1  Will.  4, 
c.  60,  so  as  to  bring  the  heirs  of  mortgagees 
within  its  operation:  (Re  Stanley y  7  Sim.  170; 
Ex  parte  Whitton,  1  Keen,  278.)     Still  the  i>oint 
seems  to  have  been  a  doubtful  one  (see  Mac.  on 
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Inf.  443),  to  obviate  which  the  act  1  &  2  Vict.   Chap.  ix. 
c  69,  was  passed;  by  which  it  is  provided  that   qf  various 
where  any  mortgagee  shall  have  died  without  ^'**'*'''^'^<^ 
having  been  in  possession  qf  the  land^  or  in  the 
receipt  of  the  rents  and  profits  thereof  and  the 
money  due  in  respect  of  such  mortgage  shall  have 
been  or  shall  be  paid  to  his  executor  or  admini- 
strator, and  the  devisee  or  heir,  or  other  real 
representative  of  any  of  the  devisees  or  heirs,  or 
r^  representatives  of  such  mortgagee,  shall  be 
out  of  the  jurisdiction,  or  not  amenable  to  the 

)  process  of  the  court,  or  it  shall  be  uncertain, 
where  there  were  several  devisees  or  representa- 
tives, who  were  joint  tenants,  which  of  them  was 
the  survivor,  or  it  shall  be  uncertain  whether  any 
such  devisee  or  heir  or  representative  be  living 
or  dead,  or,  if  known  to  be  dead,  it  shall  not  be 
known  who  was  his  heir,  or  where  such  mort- 

^  gi^g^  or  any  such  heir  or  representative  shall 
have  died  without  an  heir,  or  in  case  of  neglect 
to  convey,  &c.,  the  court  may  appoint  a  person 
to  convey  in  like  manner  as  by  the  act  1  Will.  4, 
c.  60,  the  court  is  empowered  in  the  place  of  a 
trustee  or  the  heir  of  a  trustee:  (sect.  1.)  The 
3rd  section,  however,  provides  that  the  acts 
1  WilL  4,  c.  60,  and  4  &  5  Will.  4,  c.  23,  or 
either  of  them,  should  not  be  construed  to  extend 
to  the  case  of  any  person  dying  seised  of  any 
land  by  way  of  mortgage,  other  than  such  as  were 
therein-before  expressly  provided  for:  (sect.  3.) 

Under  these  two  last-mentioned  statutes,  an  under  stats. 
infant  is  only  emipowered  to  convey  such  estates  J.^^^ 
as  he  takes  in  the  character  of  a  trustee;  but  4&5Vm.4, 
onder  a  prior  enactment  (1  Will.  4,  c.  47),  he  £  only**™* 
may,  under  certain  circumstances,  be  compelled  ^^JJSf* 
to  convey  his  own  interest.     This  occurs  where  such  estates 
there  has  been  a  decree  for  the  sale  of  lands  for  JJ^^***®" 
the  satisfaction  of  debts,  and  an  immediate  con-  character  of 
reyance  could  not  have  been  effected  on  account  but  nnder 
cf  an  infant  heir  or  devisee  of  such  lands;  in  which  ^"^^   . 

enactment 


94 


ON  INCUHBRANOES. 


Chap.  IX. 
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case  the  court  in  which  such  decree  is  obtained 
is  empowered  to  compel  the  infant  to  convey  such 
estates  so  to  be  sold  to  the  purchaser,  in  such 
manner  as  the  said  court  shall  direct;  and  every 
such  conveyance  shall  be  as  valid  as  if  the  infant 
were  of  full  age  at  the  time  of  executing  the  same. 
It  then  proceeds  to  enact  that  where  any  lands, 
liable  to  the  payment  of  debts,  shall  be  devised 
in  settlement,  and  by  such  devise  shall  be  vested 
in  any  person  for  life  or  other  limited  interest, 
with  any  remainder  over  which  may  not  be  vested, 
or  may  be  vested  in  some  other  person  or  persons 
from  whom  a  conveyance  or  other  assurance  of 
the  same  cannot  be  obtained,  or  by  way  of  exe- 
cutory devise,  and  a  decree  shall  be  made  for  the 
sale  thereof  for  the  payment  of  debts,  it  shall  be 
lawful  for  the  court  that  made  such  a  decree  to 
direct  any  such  tenant  for  life,  or  other  person 
having  a  limited  interest,  or  the  first  executory 
devisee  thereof,  to  convey  the  fee-simple,  or  other 
the  whole  interest  so  sold,  to  the  purchaser,  in 
such  manner  as  the  said  court  should  think  proper; 
and  every  such  conveyance  is  thereby  declared 
to  be  as  effectual  as  if  the  person  who  should 
execute  the  same  were  seised  in  fee-simple: 
(sect.  12.) 

There  is,  however,  a  very  important  omission 
in  this  act,  which  seems  to  have  been  lost  sight 
of  by  the  framers  of  it,  and  which  can  only  be 
remedied  by  the  Legislature.  The  act  is  altogether 
silent  about  persons  who  take  equitable  life 
estates,  or  other  limited  interests  of  that  kind; 
whence  it  necessarily  follows,  that  these  are 
not  such  persons  taking  such  a  limited  interest 
under  the  12th  section  of  that  act  as  would 
authorize  the  court  to  direct  them  to  convey  to  a 
purchaser,  under  a  decree  to  sell  for  the  payment 
of  debts:  {Hemming  v.  Archer,  5  L.  T.  281.) 
And  where  in  such  case  the  devisee  in  trust  pur  \ 
autre  vie  disclaims,  whereby  the  trust  estate  de-  , 
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scends  to  the  heir-at-law,  the  court  has  no  power   Chainix. 
ander  the  12th  section  of  the  act.    And  notwith-    ofvarkm* 
standing  that  infants  taking  by  way  of  executory  *"«"^|^[]«»«» 
devise  are,  as  we  have  already  seen,  empowered 
to  convey  by  the  11th  section,  stilly  where  such 
infants  are  the  children  of  a  Hving  person,  they 
are  disabled  from  so  doing,  for  there  may  be 
more  children  bom,  and  they  have  not  therefore 
the  whole  interest  in  them:  (t^.;  see  also  Gtoyne 
V.  Thomasy  6  L.  T.  127.^ 
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SECTION  n. 


OP   THE   PROTECTION  AGAINST  PBIOR  AND  INTER- 
MEDIATE ESTATES  AND  INCUMBRANCES. 


1.  Protection  at  Law, 

2.  Protection  in  Equity, 

3.  Of  Notice. 


1.  Protection  at  Law, 

Of  the         There  are  certain  instances  in  which  courts  of 
concurrent    law,  acting  concuiTently  with  courts  of  equity, 
courts  <rf  uw  will  relieve  a  purchaser  for  valuable  consideration 
FraudSmr  ^^I'^st  former  conveyances  by  which  his  title   is 
conveyances,  affected.     Thus  a  voluntary  settlement,  however 
free  from  actual  fraud,  is,  by  the  statute  of  2*7  Eliz. 
c.  4,  rendered  fraudulent  and  void  against  a  sub- 
sequent bona  fide  purchaser  for  valuable   consi- 
deration at  law  as  well  as  in  equity,  and  this  even 
where  such  purchaser  buys  with  full  notice  of  the 
settlement:  {Gooch's  case,  5  Co.  60;   Tonkins  v. 
JEnnis,  1  Eq.  Ca.  Abr.  334,  pL  6;  Leach  v.  Dean, 
1  Cha.  Rep.  78;  Evelyn  v.  TempUr,  2  Bro.  C.  c! 
148;  and  see  1  Fonbl.  Eq.  281.)     The  operation 
of  this  statute  extends  as  well  to  copyholds  as  to 
freeholds:  {Doe  v.  Bottriett,  5  B.  &  A.  131; 
Currie  v.  Nind,  I  Myl.  &  Cr.  580.)     And  even 
a  conveyance  for  the  payment  of  debts  to  which 
no  creditor  is  a  party,  nor  any  particular  debts 
specified,  is  considered  as  a  fraudulent  convey- 
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ance  within  the  above  statute  as  against  subse-  chap.  ix. 
quent  bona  fide  purchasers:  (Uptofi  v.  Basseti,  pr^um. 
Cro.  Eliz.  444;  Needham  v.  Beaumont^  3  Rep.  — 
83,  n.  h;  Doe  v.  RotUlege,  Cow.  708;  Bullock  y. 
Sadleir,  Ambl.  764;  HUl  v.  Exeter  {Bishop  of)^ 
2  Taunt.  69;  Doe  v.  James,  16  East,  212;  Doe 
V.  Rowe,  4  Bing.  N.  C.  737;  1  Ves.  &  B.  184.) 
It  seems  doubtful,  however,  whether  a  purchaser 
who  had  actual  notice  of  the  trust  would  be  re- 
lieved against  a  conveyance  of  this  kind;  at  any 
rate,  it  is  sufficiently  questionable  to  render  it 
imprudent  for  any  purchaser  to  take  a  title  so 
circumstanced:  {Langton  v.  Tracey,  2  Cha.  Rep. 
16;  Stephenson  v.  Hayward,  Pre.  Cha.  310.) 
And  notwithstanding  the  protection  the  statute 
affords  to  a  purchaser,  it  does  not  confer  such  a 
title  on  the  vendor  as  will  enable  him  to  compel 
an  unwilling  purchaser  to  accept  it  {Smith  v. 
Garland,  3  Mer.  123),  though  the  latter  has  it 
in  his  power  to  compel  the  vendor  to  a  specific 
performance  {Buckle  v.  Mitchell,  18  Ves.  101 ; 
Metca^e  v.  Fulvertoft,  1  Ves.  86  B.  180);  the 
principle  of  the  act  being,  to  protect  purchasers, 
and  not  to  empower  vendors  to  break  through 
bona  fide  settlements,  although  arising  from  their 
own  voluntary  act,  and  without  consideration. 

A  purchaser  is  also  protected,  at  law  as  well  charitable 
as  in  equity,  against  charitable  uses,  by  the  stat. 
43  Eliz.  c.  3,  which  enacts,  that  no  bona  fide 
purchaser  of  lands,  for  valuable  consideration,  of 
lands,  &c.,  that  shall  be  given  to  any  of  the 
eharitable  uses  mentioned  in  that  act,  without 
fraud  or  covin,  havinff  no  notice  of  the  same 
eharitable  uses,  shall  be  impeached  by  the  decrees 
of  the  commissioners  therein  mentioned.  The 
protection  afforded  to  purchasers  by  this  latter 
statute  is  not,  we  see,  quite  so  extensive  as  that 
conferred  by  the  former  one  (27  Eliz.  c.  4);  for 
there  he  is  entitled  to  protection  even  with  notice, 
Vat  in  the  latter  instance  he  is  not.     And  should 

VOL.  n.  p 
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^^^^'_}^-  he  therefore  purchase  with  such  notice,  it  seems 
Protection,  that  HO  length  of  possession  will  make  his  title 
good:  (7%c  Attorney- General  v.  Chris fs  JS6s~ 
piial,  3  Myl.  &  Kee.  344.)  Nor  will  it  be  suffi- 
cient to  bring  a  case  within  the  protection  of  tlie 
latter  statute,  that  the  purchaser  has  paid  a 
valuable  consideration  for  the  property.  To  sup- 
port his  title,  he  must  be  enabled  to  show  that  lie 
has  given  an  adequate  consideration;  but  it  seems 
that  any  consideration  which  exceeds  half  th.e 
value  of  the  land  wiU  be  so  considered:  {Baldfvin 
V.  Rochfort^  2  Ves.  215,  cited.)  And  even  if 
the  consideration  does  not  come  up  to  half  the 
value  of  the  land,  although  this  would  afi^rd 
ground  for  impeaching  the  sale  to  the  immediate 
purchaser,  still  if  he  were  to  sell  to  another  upon 
good  consideration  bonafide^  without  notice,  the 
title  of  the  latter  would  be  unimpeachable.  !But 
if  he  had  notice,  then  it  seems  that  all  who  claim 
in  privity  of  estate  under  him,  would  be  bound 
by  it:  {East  Grinstead  case,  Duke,  64,  173.) 

Inconveniences  having  sometimes  arisen  where 
lands  had  been  sold  for  the  redemption  of  the 
land  tax  under  the  statute  42  Geo.  3,  c.  116,  by 
reason  of  such  sales  having  often  been  made  by 
persons  not  having  an  absolute  estate  and  interest 
in  the  property,  the  statute  of  54  Geo.  3,  c.  173, 
was  passed,  by  which  all  such  conveyances  were 
confirmed  from  the  respective  periods  at  which 
such  sales  and  conveyances  were  respectively 
made  and  executed  (sect.  12);  but,  at  the  same 
time,  persons  injured  or  prejudiced  by  such  sale^ 
so  confirmed,  were  to  be  entitled  to  relief  inequity, 
and,  by  decree  or  order  of  such  court,  to  receive 
compensation  by  a  rent-charge,  to  be  issuing  out 
of  the  lands  for  such  term  or  estate  as  the  court 
should  direct:  (sect.  13.)  Difficulties,  however, 
again  arose,  on  account  of  such  conveyances  not 
having  been  executed  by  the  commissioners  under 
the  sign  manual,  as  required  by  the  terms  of  the 
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act,  and  also  as  to  the  mode  of  confirming  titles   C"^p-  ^^• 
under  such  imperfect  conveyances;  to  remedy  prot^um. 
which,  Commissioners  for  the  Affairs  of  Taxes,       — 
or  any  two  of  them,  are,  by  a  subsequent  statute 
(57  Geo.  3,  c.  100),  on  their  being  satisfied  that 
such  deeds,  &c.,  would  have  been  authorized  and 
available  under  the  provisions  of  the  said  acts,  if 
the  commissioners  under  those  acts  had  executed 
the  same,  enabled  to  sign  and  seal  such  deeds, 
&c.,  and  to  cause  such  indorsements  to  be  made 
thereon  as  they  may  think  necessary  for  showing 
their  assent  and  confirmation  thereto;  and  all  such 
deeds,  &c.,  so  signed  and  sealed  and  indorsed,  are 
thereby  declared  to  be  confirmed  from  the  re- 
spective periods  at  which  they  were  originally 
designed  to  take  effect,  and  without  any  addi- 
tional stamp  duty  being  required  in  respect  of 
such  confinnation:   (sect.   22.)     The   Commis- 
sioners for  the  Affairs  of  Taxes  are  also  em- 
powered to  rescind  any  contract  for  the  sale  of 
any  land  for  the  redemption  of  the  land  tax, 
whenever  such  contract  cannot  be  completed  by 
reason  of  some  defect  in  the  title:  (sect.  33.)     It 
also  further  enacts,  that  all  deeds  required  by  the 
said  acts  to  be  enrolled  shall  be  valid,  although 
not  enrolled  within  the  period  prescribed  by  the 
acts  relating  to  the  redemption  of  the  land  tax; 
and  that  it  shall  be  lawful  for  any  two  or  more 
of  the  Conmiissioners  for  the  time  being  for  the 
Redemption  of  the  Land  Tax,  if  they  shall  think 
fit,  upon  the  production  of  any  such  deeds,  to 
order  the  same  to  be  enrolled  or  registered,  which 
are  thereby  to  become  as  valid  as  if  the  same  had 
been  enrolled  within  the  periods  prescribed  by  the 
said  acts;  and  that  all  conveyances  made  subse- 
quent to  any  deeds  already  enrolled  or  registered, 
or  to  be  registered,  under  that  act,  and  depending 
in  point  of  title  on  such  deeds,  should  be  of  the 
same  efiect  as  if  such  deeds  had  been  enrolled  or 
i^idtered  on  the  day  of  the  date  thereof;  never- 
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Ch^^ix.  theless,  without  prejudice  to  the  validity  of  any 
jProtecHcn.  assurance  to  correct  or  supply  any  defects  arising 
from  the  want  of  such  enrohnent  or  registry- 
(sect.  24.)  It  further  enacts  that  all  sales  and 
conveyaiices  of  land  for  the  purpose  of  redeeming 
the  land  tax,  provided  such  conveyances  shaU 
appear  to  have  been  executed  under  the  authority 
and  with  the  consent  and  approbation  of  the  re 
spective  commissioners,  shaU  be  thereby  confirmed 
from  the  respective  periods  at  which  such  sale« 
and  conveyances  were  respectively  made  and 
executed:  (sect.  25.)  And  with  a%rov4^for 
rehefm  equity  for  persons  injured  by  such  s  J^ 
withm  five  years,  If  not  labouring  under  dis^ 
bihty ;  and  if  so  labouring,  then  within  five  y^ 
after  the  removal  of  the  same:  (sect.  26  ) 
Protection       ^^11  dispositions  of  his  property  by  a  traH^^ 

S2w<^^-  ^  I'LTr*^''^  ^  T  f.  bankruptcy  werj^  2 
*^  **  '    we  have  already  seen  (vol.  i.  p.  195\  J^\a   „   '-.^ 

the  statute  13  Eliz.  i  7.      By  the  l^J^^V" 
c.  15,  s.  1   purchasers  for  valuable  consideration 
were  protected  unless  commission  issued  witll 
in  five  years  after  the  act  of  bankruptcy      TnT" 
46    Geo.    3,    c.    135,   rendered   ^Mbon^     ^ 
transactions  with  a  bankrupt  vaUd,  if  entei^ 
into  more  than  two  years  before  the  date  of  h* 
commission,  notwithstanding  a  prior  act  of  bank^ 
ruptcy,  unless  the  purchaser  had  notice  of  it 
By  a  still  more  recent  enactment  (6  Geo    4* 
c.  16),  aU  bona  Jide  conveyances  by  a  bankpunt 
entered  into  more  than  two  calendar  mom^ 
before  the  issuing  of  the  commission,  were  de- 
clared valid,    notwithstanding  a  prior    act    oF 
bankruptcy,  unless  the  purchaser  had  notice  of 
it  (sect.  81);  and  even  with  notice,  unless  com- 
mission sued  out  within  twelve  months  after  act 
of  bankruptcy :  (sect.  86.)    And  2  Vict.  c.  1 1 
also  enacted  that  all  conveyances  by  any  bank- 
rupt, honafid^  made  and  executed  before  the  date 
and  issuing  of  the  fiat,  should  be  valid,  notwith- 
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staading  any  prior  act  of  bankruptcy  by  him  ^''^' ' 
committed;   provided  the  purchaser  to  whom   FroteeUom, 
such  bankrupt  so  conveyed,   had  not,    at  the  ^\ 

time  of  such  conveyance,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed:  (sect.  12.) 
And  it  further  enacts,  that  no  purchase  from 
any  bankrupt,  bona  fde  and  for  valuable  con- 
sideration, where  the  purchaser  had  such  notice  at 
the  time  of  such  purchase  of  an  act  of  bank- 
ruptcy by  such  bankrupt  committed,  should  be 
impeached  by  reason  thereof,  unless  the  com- 
mission against  such  bankrupt  shall  have  been 
sued  out  within  twelve  calendar  months  after 
such  act  of  bankruptcy:  (sect.  13.)     And  the 
12  &  13  Vict.  c.  106,  which  repeals  the  whole 
of  the  statute  of  6  Greo.  4,  c.  16,  as  also  so  much 
of  the  statute  2  Vict.  c.  11,  as  relates  to  the  pro- 
tection of  purchasers  against  secret  acts  of  bank- 
ruptcy (Leech  I),  enacts  that  "all  conveyances  by 
any  bankrupt  bona  fde  made  and  executed  before 
the  date  of  the  fiat,  or  the  filing  of  such  petition, 
will  be  valid,  provided  the  party  to  whom  such 
conveyance  is  made,  had  not,  at  the  time  of  such 
conveyance,  notice  of  any  prior  act  of  bank- 
ruptcy:" (sect.  133.)    And  "no  purchase  from 
any  bankrupt  bona  fide  and  for  valuable  con- 
sideration, where  the  purchaser  had  notice  at  the 
time  of  such  purchase,  of  an  act  of  bankruptcy, 
shall  be  impeached  by  reason  thereof,  unless  a 
fiat,  or  petition  for  adjudication  of  bankruptcy, 
shall  have  been  sued  out  or  filed  within  twelve 
months  after  such  act  of  bankruptcy:"  (sect.  134.) 

By  statute  1  &  2  Vict.  c.  110,  no  judgment  judgments. 
or  decree,  or  any  order  in  bankruptcy  or  lunacy, 
shall  afiect  purchasers,  unless  registered  in  pur- 
suance of  the  terms  of  that  act:  (sect.  19.) 
And  by  the  stat.  2  Vict.  c.  11,  judgments  are, 
as  we  have  already  seen,  to  be  void  after  five 
years,  unless  a  like  memorandum,  as  was  re- 
quired in  the  first  instance,  is  again  left  with  the 
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Ci'own  debts. 


Protection 
fjrom  un- 
registered 
deeds. 


i 


cair.  IX.   senior  master  of  the  Common  Pleas,  and  so,  toties 
Protection.    quoHes,  at  the  expiration  of  every  succeeding 

five  years:  (sect.  4.) 
Lis  p  hdens.      The  last-mentioncd  statute  also  directs  that 
no  lis  pendens  shall  bind  a  purchaser  without 
express  notice  thereof,  unless  such  suit  is  duly 
registered,  as  thereby  is  directed:  (sect.  7.) 

It  also  enacts,  that  no  judgment,  statute,  or 
recognizance,  which  should  thereafter  be  ob- 
tained or  entered  into  upon  account  of  the 
crown,  or  inquisition,  by  which  any  debt  shall 
be  found  due  to  Her  Majesty,  her  heirs  or  suc- 
cessors, should  affect  purchasers,  unless  duly 
r^gisteUd  in  the  manner  thereby  prescribed: 
(sect  8.) 

In  certain  parts  of  the  kingdom  all  deeds  and 
wills  are  required,  by  act  of  Parliament,  to  be 
registered  (2  &  3  Anne,  c.  4;  5  Anne,  c.  18; 
6  Anne,  c  35;  7  Anne,  c.  20;  8  Geo.  2,  c.  6); 
and  where  this  occurs,  all  deeds  and  wiUs,  unless 
registered  there  accordingly,  are  declared  to  be 
fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee  for  valuable  consideration. 
But  as,  on  the  one  hand,  a  subsequent  purchaser 
is  protected  against  an  unregistered  document, 
so  on  the  other,  where  the  title  depends  upon 
one  that  is  already  registered,  he  must  be  care- 
ful to  ascertain,  not  only  that  this  be  done,  but 
also  that  the  registry  be  made  in  pursuance  of 
the  terms  of  the  particular  act  of  Parliament 
prescribing  it.  And  notwithstanding  an  ap- 
pointment, when  made,  is  considered  to  relate  to, 
and  to  operate  in  the  same  manner  as  if  con- 
tained in  the  deed  creating  the  power,  still, 
an  unregistered  appointment  will  be  ineffec- 
tual against  a  subsequently  registered  deed,  it 
being  considered  as  falling  within  the  mischiefs 
the  Registry  Acts  were  intended  to  guard 
against:  {Scrafton  v.  Quincey^  2  Ves.  sen.  413.) 
But  copyhold  lands  need  not  be  registered,  nor 
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leases  at  rack-rent;  nor  leases  not  exceeding  chap^ix. 
twenty-one  years,  where  the  possession  goes  Proteaum. 
along  with  them. 

Many  titles  having  proved  defective  in  con-  Sj^^JnS 
sequence  of  the  negligence  of  persons  employed  recoveriea. 
in  suffering  recoveries,  the  statute  of  the  14 
Geo.  2,  c.  20,  was  passed,  by  which  it  was  en- 
acted, that  a  purchaser,  having  been  twenty 
years  in  possession,  might,  at  the  end  of  that 
time,  produce  in  evidence  the  deed  making  the 
tenant  to  the  pnscipe,  and  declaring  the  uses 
of  the  recovery,  which  was  to  be  deemed  good 
evidence  that  the  recovery  was  duly  suffered,  in 
case  no  record  of  the  recovery  could  be  found, 
or  it  was  entered  irregularly  on  the  record. 
And  it  was  also  provided,  that  all  recoveries 
should  be  deemed  good  after  twenty  years, 
where  it  appeared  that  there  was  a  tenant  to  the 
writ,  and  the  persons  joining  in  the  same  had 
a  sufficient  estate  and  power  to  suffer  the  re- 
covery, notwithstanding  the  deed  making  the 
tenant  to  the  prceeipe  might  be  lost:  (sect.  5.) 
Other  inconveniences,  however,  also  arose  upon 
titles  depending  on  fines  and  recoveries,  in  con- 
sequence of  their  having  been  levied  or  suffered 
in  wrong  courts,  as  in  the  superior  courts,  for 
example,  where  the  lands  were  of  ancient  de- 
mesne. These  defects  are  now  remedied  by 
the  recent  Fine  and  Recovery  Substitution  Act, 
3  &  4  Will.  4,  c.  74,  which  removes  the  ex- 
isting inconveniences  resulting  to  the  parties 
from  their  mistakes  in  having  suffered  fines 
or  recoveries  under  wrong  jurisdictions:  (sects. 
4,  5,  6.)  It  also  does  away  with  the  necessity 
of  the  amendment  of  fines  or  recoveries  for 
errors  in  names  or  in  misdescription  of  parcels 
(sects.  7  and  8;  and  see  Lockington^s  case,  1  Bing. 
N.  C.  355);  whilst  it  saves  the  jurisdiction  of 
the  courts  in  other  cases:  (sect.  9.)  It  also 
renders  recoveries  valid  where  a  deed  of  bargain 
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Chap.  XI.  ^j^^  ggj^  jj^g  jjQ|.  ijggjj  ^^ly  enrolled,  or  the'  legal 
Protection,  estate  has  beeti  left  outstanding:  (sects.  10,  11.) 
It  also  provides  that  a  voidable  estate  by  a 
tenant  in  tail  in  favour  of  a  purchaser  for 
valuable  consideration  shall  be  confinned  by 
a  stib/eguent  disposition  by  the  tenant  in  tail 
under  that  act,  but  not  as  against  a  purchaser 
without  notice :  (sect.  38.)  It  was,  indeed,  en- 
acted bj  a  previx)us  statute  (3  &  4  Will.  4, 
c.  27,  s.  23),  that  where  there  shall  have  been 
possession  under  an  assurance  bj  a  tenant  in 
tail  which  shall  not  bar  the  remainders,  thej 
shall  be  barred  at  the  end  of  twenty  years  after 
the  time  when  the  assurance,  if  then  executed, 
would  have  barred  them.  A  doubt  has,  how- 
ever, arisen  as  to  whether  this  clause  of  the 
act  applies  to  fines  and  recoveries.  Mr.  Browell, 
in  his  edition  of  the  Real  Property  Statutes 
(p.  41),  observes,  that  one  learned  gentleman 
considers  this  act  has  no  such  application,  be- 
cause a  fine  would  not  at  that  period  have 
barred  the  remainders,  nor  could  a  recovery 
have  any  new  operation;  for  that  assurance 
could  not  now  be  made  at  all,  and  the  terms  of 
the  section  require  that  such  assurance,  if  then 
executed,  would  have  operated  to  bar  such 
estates.  The  words  also,  "  without  the  consent," 
he  adds,  apply  only  to  the  protectorship  in- 
troduced by  the  new  act.  And,  further,  the 
Fines  and  Recoveries  Act  makes  good  defective 
fines  and  recoveries  where  such  was 'the  in- 
tention, and  gives  confirmation  in  certain  cases 
in  express  words  to  voidable  estates  already 
created,  or  thereafter  to  be  created,  by  a  tenant 
in  tail.  Mr.  Hayes,  on  the  contrary,  states  that 
the  provision  does  apply  to  the  old  system  of 
common  recoveries,  and  on  that  hypothesis  sug- 
gests some  cases  in  which  the  construction 
of  the  clause  would  be  open  to  doubt:  (Hayes's 
Conv.   234.)      And  Mr.   Browell  himself  ex- 
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presses  bis  opinion  "that  the  language  of  the  c»^^-  ^* 
enactment  is  certainly  not,  in  strictness,  appli-  Prvttaum. 
cable  to  recoveries,  but  that  it  may  be  doubted 
whether  there  is  sufficient  to  exclude  these 
assurances  from  its  operation.  The  ai^ument 
derived  from  the  words  of  the  section  requiring 
that  the  assurance  must  have  operated  to  bar 
the  remainders,  if  executed  at  the  time  when 
the  power  to  do  so  first  accrued,  seems  only  to 
show  that  if  that  event  happened  after  recoveries 
were  abolished,  the  provision  cannot  apply  to 
them.  Even  to  that  extent  the  exclusion  of 
recoveries  seems  doubted."  Amidst  such  un- 
certainty and  diversity  of  opinions  it  is  almost 
needless  to  say  that  no  title  upon  which  a 
question  of  this  kind  arises  can  be  considered  as 
marketable.  But  such  defect,  except  as  against 
a  subsequent  purchaser  without  notice,  might 
be  cured  by  a  subsequent  disposition  by  the 
person  who,  but  for  such  conveyance,  would 
have  been  tenant  in  tail,  if  there  is  no  protector 
of  the  settlement;  but  if  there  be  such  pro- 
tector, who  shall  not  consent  to  the  disposition, 
and  the  tenant  in  tail  shall  not,  without  such 
consent,  be  capable  of  confirming  the  voidable 
estate  to  its  full  extent,  then,  and  in  such  case, 
sach  disposition  shall  have  the  efiect  of  con- 
firming such  voidable  estate,  so  far  as  such 
tenant  in  tail  would  then  be  capable  of  con- 
firming the  same  without  such  consent:  (sect. 
38.)  And  by  the  47th  section  of  the  same 
statute,  any  commissioner  acting  in  the  execu- 
tion of  a  fiat  in  bankruptoy,  in  the  case  of  a 
tenant  in  tail  entitled  to  a  base  fee  becoming 
bankrupt,  is  enabled  to  dispose  of  such  lands  to 
a  purchaser  for  valuable  consideration,  provided, 
at  the  time  of  such  disposition,  there  be  no  pro- 
tector of  the  settlement  by  which  the  estate  tail 
converted  into  a  base  fee  was  created;  and  by 
soch  disposition  the  base  fee  shall  be  enlarged 
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Cm  Ay.  IX.    into  88  large  an  estate  as  the  same  could,  at  the 
Prouctim.   time  of  such  disposition,   have  been   enlarged 

into  by  the  person  so  entitled,   if  he   had  not 

become  bankrupt. 


2.  Protection  in  Equity, 


Defective 
assurances. 


A  purchaser  for  valuable  consideration  without 
notice  has  always  been  considered  as  entitied  to 
the  protection  of  a  court  of  equity,  which  will 
supply  any  defects  of  circumstances  in  con- 
veyances ;  such  as  livery  of  seisin  in  the  passing 
of  a  freehold  (Fran.  Max.  SS ;  Brockenham  t. 
Brockenham^  1  Cha.  Cas.  240;  Thompson  t. 
Atjield,  2  Cha.  Rep.  112;  Jcu^kson  v.  Jackson, 
SeL  Cas.  Cha.  81),  or,  as  we  have  already  seen 
(ante,  p.  151,  et  seq,),  of  a  surrender  of  copy- 
holds. Equity  will  also  relieve  against  a  defec- 
tive execution  of  a  power,  but  not  where  the 
power  is  never  executed  at  all ;  the  rule  being 
that  the  non-execution  of  a  power  cannot  be  sup- 
plied, though  a  defective  execution  may :  (  ToUett 
V.  Tollett,  2  P.  Wms.  490;  Holmes  v.  Cogkill,  7 
Ves.  499;  12  ib.  206;  Hixon  v.  Oliver,  13  Vas. 
1 14.)  And  notwithstanding  equity  will  supply 
defects  in  a  conveyance,  even  as  against  a  subse- 
quent purchaser,  if  he  buys  with  notice,  still  this 
aid  does  not  extend  to  the  supplying  of  any  cir- 
cumstance for  the  want  of  which  the  Legislature 
has  declared  the  instrument  to  be  void  {Hibbert  v. 
Rolleston,  3  Bro.  C.  C.  751;  Williams  v.  BoUon 
{Duke  of),  2  Ves.  128;  Ex  parte  Bulteal,  1  Cox, 
248);  unless,  perhaps,  where,  by  accident,  or 
fraud,  the  party  be  prevented  from  completing 
the  instrument,  as  prescribed  by  law:  (1  FonbL 
Eq.  38,  n.  t)  Neither  does  this  remedial  power 
of  courts  of  equity  extend  to  the  case  of  a  defec- 
tive fine,  as  against  the  issue ;  nor  of  a  defective 
recovery,  as  against  the  remainder  man :  (ibid,) 
Vendor,  how      Where  a  vendor  has  a  good  title,  but  executes 
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an  imperfect  conveyance  to  a  purchaser,  not  only   Chap,  ix. 
will  he  himself  be  found  to  pei^ect  the  assurance,    protection. 
but  this  equity  will  attach  upon  and  be  binding  ^  ^^^  ^^ 
on  his  heir  ^o :  ( Taylor  v.  Wheeler,  2  Vern.  perfect  an 
564 ;  Jennings  v.  Moore,  ib,  609 ;    Martin  v.  JSuwfnS. 
Seamore,  1  Gas.  in  Chan.  170.)     Yet,  no  such 
equity  attaches  on  the  heir,  where  a  vendor, 
having  a  defective  title,  conveys  to  a  purchaser, 
and  afterwards  a  good  title  devolves  upon  him. 
Still,  although  the  vendor  himself  would  have 
been  bound  to  make  good  the  conveyance,  it  is 
nothing  more  than  a  personal  equity  attaching 
upon  the  conscience  of  the  party,  and  not  de- 
scending with  the  land :   (Forse  v.  Faulkner,  1 
Anstr.  1 1 ;    Carleton  v.  Leighton,  3  Mer.  667.) 
Bnty  although  the  heir  cannot  be  compelled  to 
confirm  the  imperfect  assurance,  still,  if  he  does 
80,  he  will  be  bound  by  it,  even  if  unaware  of  the 
extent  of  his  interest  in  the  property:   {Bray- 
hroke  {Lord)  v.  Inskip,  8  Ves.  417,  431.)     For 
where  a  purchaser  has  given  a  full  value  for  an 
estate,  the  mistake  or  ignorance  of  some  of  the 
parties  to  the  conveyance  of  their  claims  upon 
the  property,  will  not  be  permitted  to  prejudice 
a  fiur  and  honajide  purchaser :  {Maiden  v.  Men- 
hiU,  2  Atk.  8 ;   see  also  Can  v.  Can,  I  P.  Wms. 
727;  Stevens  v.  Bateman  {Lord),  1  Bro.  C.  C. 
22;  Malcomb   v.   Charlesworth,    1    Keen,  63; 
Sturge  v.  Storr,  2  Myl.  86  Keen,  195.)     And 
if  a  man  who  has  a  title  stands  by  and  en- 
courages the  purchase,  he  will  be  bound  by  it : 
(^oMtf  V.  Norton,  1  Vern.   136;    Hunsden  v. 
(^heyney,  2  ift.  150;  Row  v.  Pole,  ih,  239;  Dra- 
per  V.  Borlace,  ib.  370 ;   Ibbetson  v.  Rhodes,  ib. 
554;  Amott  v.  Bigle,  1  Ves.  95 ;  Berrisford  v. 
^ward,  2  Atk.  49;   East-India  Company  v.     • 
y^i^/cent,  ib.  3 ;   Jackson  v.  Cator,  5  Ves.  688 ; 
Surrowes  v.   Lock,    10  Ves.  470.)     Nor  will 
^er  infancy,  or  coverture  be  admitted  as  an 
excuse  in  a  transaction  of  this  kind :  (  Watts  v. 


combrances. 
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Chap.  IX.  Cresstrell,  and  Clarv  v.  Earl  of  Bedford j  cited 
Protection,  in  Savoge  V.  Foster,  9  Mod.  33  ;  Evr<^  v, 
NichoUs,  2  Eq.  Ca.  Abr,  489 ;  Bechet  v.  Cbrrf- 
ley,  1  Bro.  C.  C.  353.)  "And  this,*'  the  learned 
author  of  the  Treatise  on  Equity  observes  (lib.  1. 
c.  3,  8.  4),  "seems  a  just  punishment  for  conceal- 
ing his  right,  by  which  an  innocent  man  is  drawi 
to  lay  out  his  money :"  (and  see  Syles  v.  Cooper, 
3  Atk.  692 ;  Anon,  Bunb.  35 ;  Henning  v.  Fer^ 
rers,  Gilb.  Rep.  83 ;  Fox  v.  Macrethy  2  Bro.  C. 
C.  420.) 
Dormant  in-  Equity  will  also  relieve  a  bona  fide  purchasei 
against  dormant  incumbrances,  such  as  ancieni 
statutes,  of  which  there  is  no  positive  proof  oi 
their  having  been  cancelled  {Burgh  v.  Wolf, 
Toth.  226;  Smith  v.  Rosewell,  ib.  247);  as 
also  against  old  mortgages  or  other  incum- 
brances, which  have  not  been  acted  upon  for  a 
long  time,  or  any  demand  made  in  respect  of 
them:  {Ahdy  v.  Loveday,  Finch,  250;  Gibson 
V.  Fletcher,  1  Cha.  Rep.  32;  Hales  v.  Hales, 
2  t6.  56 ;  Whiting  v.  White,  2  Cox,  290.)  And 
as,  on  the  one  hand,  equity  will  raise  this  pre- 
sumption in  favour  of  a  mortgagor  who  has  been 
long  in  possession,  so  on  the  other  hand,  where  a 
mortgagee  has  been  in  possession  for  any  great 
length  of  time,  as  twenty  years  or  upwards, 
without  paying  any  interest, — or  any  other  cir- 
cumstances appearing  from  which  it  can  be  in- 
ferred that  the  mortgage  is  still  subsisting,  and 
the  mortgagor  cannot  set  up  a  sufficient  legal 
disability  in  excuse  for  his  neglect,  the  equity  of 
redemption  will  be  wholly  barred:  {St.  John  v. 
Turner,  2  Vern.  418 ;  Trash  v.  White,  3  Bro. 
C.  C.  289 ;  Blewett  v.  Thomas,  2  Ves.  669 ;  1 
Fonbl.  Eq.  333,  n.  s,) 
Lepai  estate,  A  purchaser  for  valuable  consideration,  with- 
protecSon  ^"*  noticc,  was  allowed  in  equity  to  avail  himself 
of  the  protection  of  any  outstanding  legal  estate 
in  support  of  his  title ;  so  that  where  a  purchaser 
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bought  up  an  old  statute  or  mortgage,  though  chaf.  ix. 
nothing  was  due  upon  it,  he  was  admitted  to  de-  ProtfOion, 
fend  himself  by  it :  (JSigden  v.  Calamy,  2 1  Car.  2 ; 
and  Wymousel  and  Howland^  cited  2  Yern.  158; 
see  also  Stanton  v,  Sadleir,  ib,  30;  Hitchcock  v. 
Sedgtoicky  ib,  156;  Golbom  v.  Alcock,  2  Sim. 
559.)  So,  where  a  purchaser,  without  notice, 
procured  the  assignment  of  an  outstanding  term 
to  a  trustee,  he  was  allowed  to  avail  himself  of 
its  protection,  as  a  security  against  all  estates^ 
charges,  and  incumbrances  (except  Crown  debts 
by  specialty)  created  immediately  between  the 
time  of  granting  the  term  and  the  period  of  the 
purchase:  (1  Mad.  Pract.  507;  Finch  v.  North' 
worthy y  Finch,  102;  WiUoughby  v.  Willotighbyy 
1  T.  R.  763;  Churchill  v.  Grove,  Nels.  C.  R.  91 ; 
1  Saund.  Uses,  275.)  It  would  also  have  afforded 
a  protection  against  an  act  of  bankruptcy :  {Col- 
let V.  De  GoUy  For.  65.)  The  execution  of  a 
power  of  appointment  would  also  have  over- 
reached judgments  subsequent  to  the  deed  creat- 
ing the  power,  and  would  have  been  binding  on 
the  estate,  even  at  law  {Doe  v.  Jones,  10  B.  86  C. 
459);  and  in  equity  would  have  protected  a  pur- 
chaser, even  with  notice :  (  Tunstall  v.  Trappes, 
3  Sim.  286;  Eaton  v.  Sanxter,  6  Sim.  517; 
Skeeles  v.  Shearley,  8  t5.  153 ;  3  Myl.  &  Cr. 
112.)  But,  in  general,  if  a  person  purchased  an 
equitable  estate,  with  notice  of  existing  judg- 
ments upon  the  property,  no  acquisition  of  the 
legal  estate  by  the  purchaser  could  have  pro- 
tCMCted  him  from  such  incumbrances:  {Tunstall 
V.  TrappeSj  3  Sim.  386.)  A  mortgagee,  there- 
fore, who  had  notice  of  judgments,  purchasing 
the  equity  of  redemption,  would  be  bound  by 
such  judgments,  although  they  were  not  entered 
up  until  after  the  mortgage. 

The  recent  statutes  of  the  1  &  2  Yict.  c.  10,  AitentioiM 
and  of  2  Vict  ell,  have  in  some  degree  nar-  ?St*^eSLt. 
rowed  this  equitable  protection  of  purchasers;  for  "*«»*■• 
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Chap.  IX.  though  the  execution  of  a  power  will  still  over- 
Protection,   reach  judgments  in  favour  of  a  purchaser  f(Hr 
valuable  consideration  without  notice  (2  Vict, 
c.  11,  8.  2),  it  will  not,  as  formerly,  afibrd  any 
protection  to  a  purchaser  who  has  notice  of  them; 
and,  notwithstanding  a  purchaser  may  stiU  pro- 
tect  himself  by  obtaining  the  conveyance  of  a 
prior  legal  estate,  as  he  also  may  where,  before 
the  31  St  of  December,  1846,  he  has  obtained  an 
assignment  of  an  outstanding  term  to  a  trustee 
for  his  benefit  (sect.  5),  still,  it  seems  that  a  legal 
estate  will  afford  him  no  protection  where,  in- 
stead of  being  left  outstanding,  it  is  vested  in  a 
trustee  in  trust  for  the  vendor,  or  an  attendant 
term  has  been  actimlly  assigned  to  a  trustee  in 
trust  for  him;  for  now,  under  the  recent  enact- 
ments,   judgments,   instead    of   being    a    mere 
general  security  as  formerly,  are  made  an  actual 
charge   upon  the  lands,    which  would    be    so 
chargeable  in  the  hands  of  the  vendor,  notwith- 
standing the  legal  estate  was  vested  in  some  one 
else  in  trust  for  him;  and  it  seems  that  a  judg- 
ment-creditor might  follow  such  lands,  even  in 
the  hands  of  a  bona  fide  purchaser. 
Requisites  to      In  order  also  that  a  purchaser  may  avail  him- 
protection.    sclf  of  the  benefit  of  an  outstanding  term,   he 
must  have  paid  a  valuable  consideration.     His 
purchase  must  have  been  fair,  he  must  have 
had  no  notice,  either  express  or  implied,  and 
must  have  the  best  right  to  call  for  the  legal 
estate  of  the  term:  (  WUUmghby  v.  Willoughby, 
1   T.  R.  763;   see  also  Saunders  v.  Dekew^  2 
Vern.  271;  Robinson  v.  Davidson^  1  Bro.  C.  C. 
63;  Jerrard  v.  Saunders,  4  ib,  457;   Evans  v. 
Bicknell,  6  Ves.  184.) 
^*^^*^^         The  rule  indeed  with  respect  to  notice  is  now 
notice  may    applicable  to  all  cases  of  purchasers  intending  to 
StfaSaSiS"  avail  themselves  of  the  protection  of  prior  legal 
dower.         estates,   with  the    single  exception  of  dower, 
which  it  has  long  been  determined  a  purchaser 
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may  protect  himself  against  by  obtaining  the  P"^^^- 
assignment  of  an  attendant  term,  notwithstanding  Prvt«ikm. 
he  purchases  with  express  notice  of  the  marriage: 
(Radnor  (Lady)  v.  Rotherham,  Pre.  Cha.  65i 
S.  C.  1  Vem.  179,  by  the  name  of  Bodmin  v. 
Vandebendy ;  S.  C.  Show.  P.  C.  69;   Brown  v. 
Gibbsy  1  Vem.  97;    Wray  v.    Williams,  Pre. 
Cha.  151;    S.  C.  2  Vem.  378;    1  Eq.  Ca.  Abr. 
219,  pi.  4,  but  best  reported  1  P.  Wms.  137; 
Dudley  and  Ward  v.  Dudley,  Pre.  Cha.  241; 
Cas.  temp.  Talb.   140;    Baker  v.  SuMon,  2  P. 
Wms.  700,  707;  Swannock  v.  Lydford,  Ambl.  6; 
S.  C.  by  name  of  HUl  v.  Adams,  2  Atk.  208; 
Wynn   v.    Williams,   5   Ves.    130;    UArcysr, 
Blake,  2  Sch.  &  Lef.  387.)      Still,   to  obtain 
this  equitable  protection  as  against  a  widow's  Attendant 
title  to  dower,  the  term  must  be  actually  assigned  S^a^ 
to  a  trustee  in  trust  for  the  purchaser;  for,  if  it  protection 

unless 

be  left  outstanding,  he  will  not  be  permitted  to  actually 
avail  himself  of  it:    (Maundrell  v.  Maundrell,  ^^^8^®^- 

7  Ves.  567.)  Before  dismissing  this  subject,  it 
may  not  be  improper  to  make  a  few  remarks 
upon   the  operation   of  the  recent  enactment,  ^^^ 

8  &  9  Vict.,  with  respect  to  outstanding  terms,  enactments 
By  this  act,  all  satisfied  terms  are  to  cease  on  atSSu 
the  31  St  of  December,  1845;  but  it  still  con- tems. 
tinues  the  same  protection  as  before  against  in- 
cumbrances, in  those  cases  where  it  has  been 

made  attendant  by  express  declaration:  (sects. 
1,  2.)  Still,  as  this  protection  is  restricted  to 
terms  attendant  by  express  declaration,  and  as 
no  such  declaration  can  be  made  after  the  3ist 
of  December,  1845,  all  persons  who  had  not 
obtained  an  assignment  before  that  time  are 
wholly  debarred  of  all  benefit  of  such  satisfied 
terms.  A  learned  writer,  when  treating  on  this 
subject,  also  observes  (see  Browell's  Real  Pro- 
perty Statutes,  281,  n.  b),  "Before  it  can  be 
assumed  that  a  term  is  brought  within  the 
operation  of  the  act,  there  must  be  a  full  dis- 
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Chap^ix.  Rep.    185;    Radford  v.    Wihon,  3  Atk.    815; 
Protect.   Foley  V.  Hill,  2  MyL  &  Cr.  478.) 


What  will  be 
sufficient 
notice  to 
deprive  a 
person  of 
equitable 
protection. 


Doctrine  o 
notice. 


3.  Of  Notice. 

Our  next  consideration  will  be,  what  will  be 
sufficient  notice  to  deprive  a  person  of  all  claim 
to  equitable  protection  ? — ^a  question  involved  in 
much  nicety,  depending  sometimes  on  matters  of 
fact,  sometimes  on  matter  of  law.     It  may  be 
either  positive,  as  where  the  knowledge  of   the 
fact  is  brought  directly  home  to  the  party  (1  Stor. 
Eq.  320);  or  constructive,  as  where,  froni  the 
knowledge  of  some  certain  fact  or  circumstance, 
he  must  be  presumed  also  to  have  a  knowledge 
of  other  facts  or  circumstances  connected  there- 
with :   {Plumb  V.  Fluitt,  2  Anstr.  438 ;   Mertins 
V.  Joll^e,  AmbL  311 ;  MarrY.  Bennett,  2  Cha. 
Gas.  246.)    Thus,  knowledge  of  a  lease  has  been 
held  to  be  constructive  notice  of  its  contents: 
(Hally,  Smith,  14Ves.  426;  Taylor  y.  Stibbert, 
2  Vee.  440;   Daniels  v.  Davison.  16  Ves.  249; 
Allen  V.  Anthony,  1  Mer.  262;    Martinez    v. 
Cooper,  3  Russ.  198;  Cook  v.  Marty n,  2  Atk.  2; 
Barnard  v.  Plumfret,  5  My.  C.  &  Cra.  63.)      So 
notice  of  a  deed,  which  recites  another  deed,  will 
be  constructive  evidence  of  such  latter   deed; 
nor  will  a  party  so  presumed  to  be  possessed  of 
knowledge  of  this  kind  be  permitted  to  disprove 
it  by  evidence.   And  this  rule  has  been  extended 
so  far  as  to  establish  that  where  a  purchaser  can- 
not make  out  a  title  but  by  a  deed  which  leads  him 
to  another  fact,  he  will  be  presumed  cognizant  of 
that  fact  (2  Fonbl.  Eq.  151) ;  and  it  has  also  been 
holden  that,  whatever  is  sufficient  to  put  a  party 
upon  inquiry,  is  sufficient  notice  in  equity :  (ibid 
n.  m;  Smith  v.  Low,  1  Atk.  I  ;   Mertins  v.  «/c>/- 
liffe,  Ambl.  313;   Taylor  v.  Stibbert,  2  Ves.  437; 
Daniels  v.  Davison,   16  ih.  250;   Newman  v. 
Kent,   1  Mer.  240.)     But  a  purchaser  is   not 
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bound  to  take  notice  of  an  equity  arising  out  of  Chap^ix. 
mere  construction  of  words,  which  are  uncer-  Prouttum. 
tain  {Cordwell  v.  MackriU,  2  Eden.  347);  nor 
of  any  matters  beyond  those  which  affect 
his  present  purchase :  (Mertins  v.  JolUffe^ 
AmbL  811.)  Hence,  if  a  man  purchase  an 
estate  under  a  deed  which  happens  to  relate 
also  to  other  lands  not  comprised  in  that  pur- 
chase, and  afterwards  he  purchases  the  other 
lands  to  which  an  apparent  title  is  made,  inde- 
pendent of  that  -dee^  the  former  notice  of  the 
deed  will  not  itself  affect  him  in  the  second 
transaction;  for  he  is  not  bound  to  carry  in  his 
recollection  those  parts  of  a  deed  which  had  no 
relation  to  the  particular  purchase  he  was  then 
about  to  make,  nor  to  take  notice  of  more  of  the 
deed  than  affected  his  then  purchase:  {Hamilton 
V.  Rm/al,  2  Sch.  &  Lef.  327;  1  Stor.  Eq.  321, 
n.  1.)  Neither  are  vague  and  indefinite  rumours 
sufficient  to  put  a  party  upon  inquiry.  Still, 
as  a  celebrated  modern  writer  on  equitable  juris- 
prudence observes  (1  Stor.  Eq.  322),  there  will 
be  found  almost  infinite  grades  of  presumption 
between  such  rumour  and  suspicion,  and  that 
certainty  as    to    facts    which    no    mind  could  Doctrine  oi 

t     •  1  n  /»       /»       1        notice. 

hesitate  to  pronounce  enough  to  call  for  lurther 
inquiry,  and  to  put  the  party  upon  his  diligence. 
No  general  rule,  therefore,  he  proceeds-  to  state, 
can  be  laid  down  to  govern  such  cases.  Each 
must  depend  upon  its  own  circumstances:  {Hine 
V.  Body  2  Atk.  275;  Ei/re  v.  Dolphin^  2  Ball 
H  Beat.  301 ;  2  Fonbl.  Eq.  303,  n.  b,)  There 
is  no  case  which  goes  the  length  of  saying,  that 
the  fidlure  of  the  utmost  circumspection  shall 
have  the  same  effect  of  postponing  a  party  as 
if  he  were  guilty  of  fraud  or  wilful  neglect, 
or  had  positive  notice  (Plumb  v.  Fluitt,  2 
Anstr.  433,  440);  and  though  a  mistake  of  law 
opon  the  construction  of  a  deed  or  contract  will 
not  alone  discharge  a  purchaser  from  the  legal 
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Chap.  IX.  effects  of  notice  of  such  deed  or  contract,  yet 
Protection,  there  may  be  a  case  of  such   doubtful  equity 
under  the  circumstances,  that  it  ought  not    to 
be  enforced  against   a  purchaser :    (Bovet/    y. 
Smith,  1  Vern.  144,  149;   Walker  v.  Smalltvoody 
Ambl.  676;    CordtoUl  v.  MackriU,  2  Eden,  344, 
348;  Parker  v.  Brooke,  9  Ves.  583,  588;  1  Stor. 
Eq.  322.)     Nor  will  the  mere  fact  of  possession 
of  the  title  deeds,  unless  accompanied  with  some 
other  circumstances,   be   sufficient  to  affect   a 
purchaser  with  notice;  but  if,  in  addition  to  the 
knowledge  that  no  title  deeds  can  be  produced, 
he  has  such  information  as  would  induce   any 
one  possessing  ordinary  caution  to  make  further 
inquiries,  which  he  fails  to  do,  he  will  be  con- 
strued to  have  notice  of  those  facts,  of  which,  if 
he  had  used  ordinary  diligence,  he  might   have 
informed  himself :  {Whitbreadv,  Young,  1  You. 
&  CoU.  303.) 
What  acts  or      A  public  act  of  Parliament  is  said  to  be  public 
sSSceswiu  notice  to  the  whole  world  and  binding  upon  all 
amount  to     mankind;  but  a  private  act  only  binds  the  parties 
to  whom  it  relates.    Upon  the  same  principle  that 
the  public  acts  of  Parliament  must  be  supposed 
to  be  universally  known  it  was  formerly   pre- 
sumed that  every  man  must  be  attentive  to  what 
passes  in  the  courts  of  justice  of  the  state  or 
sovereignty  where  he  resides;  and  that  therefore 
any  one  purchasing  property  which  was  actually 
in  litigation,   pendente  lite,  was  considered  to 
have  notice  of  the  suit,  and  to  be  bound  by  the 
judgment  or  decree  therein:  (3  Prest.  Abs.  355.) 
But   now   lis  pendens  will  not  be  binding  on 
a  purchaser  who  has  no  express  notice  thereof, 
unless,  as  we  have  already  seen,  ante,  p.  101, 
it  is  duly  registered  in  pursuance  of  the   stat 
2  &3  Vict.  c.  11,  s.  7. 
Decrees.  Previously  to  the  statute  1  &  2  Vict.  c.  110, 

a  decree  of  a  court  of  equity  was  only  binding  on 
the  parties  and  their  privies  in  representation,  or 
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^  estate,  and  was  not  therefore  held  to  be  per  se  ^^^-J^- 
a  constructive  notice  to  anj  other  persons.     But  Protection. 
j  if  a  person  who  is  neither  party,  nor  privy,  ac- 
I  tually  had  such  notice,  he  was,  and  stiU  will  be, 
'  bound  hy  it:  (Harvey  v.  Montagtie,  1  Vem.  57, 
^  122;    1    Stor.  Eq.  327;    2  Fonbl.  Eq.  153,  n.) 
Now,  under  the  statute  1  &  2  Vict.  c.  110,  decrees 
and  orders   of   courts   of  equity  are    to   have 
the  effect  of  judgments    (sect.  18);    but  with 
respect  to  the  latter,  the  act  of  docketing  was 
not  of  itself  considered  as  notice  to  a  purchaser, 
neither  is  a  registration  of  a  judgment  or  decree 
under  the  more  recent  enactments;  but  if  it  can 
r  be  shown  that  a  party  actually  had  such  notice, 
^  he  would  be  bound  accordingly,  and  the  act  of 
searching  the  register  will  be  sufficient  to  affix 
him  with  such  notice,  unless  it  can  be  shown 
that  the  search  was  restricted  to  a  particular 
period,  in  which  the  judgment  in  question  was 
not  entered:    {Hodgson  v.  Dean,  2  Sim.  &  Stu. 
221.)  Neither  is  an  act  of  bankruptcy,  nor  a 
commission  or  fiat  in  bankruptcy,  notice  of  either 
►  of  those  facts  to  a  purchaser  (  WUher  v.  Boding- 
ton,  2  Vern.  599;  CoUet  v.  De  Gols,  For.  65;  Ex 
f  parte  Knott,  1 1  Ves.  609 ;    Sowerhy  v.  Brooks, 
4  B.  &  A.  523);  nor  does  the  act  6  Gea  4,  c.  16, 
8.  83,  which  makes  the  issuing  of  a  commission 
notice  of  an  act  of  bankruptcy,  in  certain  cases, 
ttffect  a  purchaser.      Neither  will  a  bona  fide 
purchaser,  without  notice,  be  affected  by  a  secret 
'  act  of  bankruptcy,  before  his  purchase,  although 
it   be  followed  by  a   fiat  after  his   purchase: 
{Pearce  v.  Newlyn,  8  Mad.  186.)     The  register- 
ing of  a  conveyance,  or  other  document  even  in 
a  register  county,  will  not  be  deemed  construc- 
tive   notice    to    subsequent    purchasers;     but 
to  be  binding,  actual  notice  must  be  brought 
;  hcHne  to  the  party.      "  In  America,  however," 
the  great  law  writer  of  that  country  observes, 
'^ the  doctrine  has  been  differently  settled;   and 


118 


ON    INCUMHBANGES. 


Protection. 


Chap.  IX.  j^  jg  there  uniformly  held  that  the  registratioi 
of  a  conveyance  operates  as  constructive  notic( 
to  all  subsequent  purchasers  of  any  estate,  lega 
or  equitable,  in  the  same  property;  {Parkhursi 
V.  Alexander^  1  John.  Ch.  R.  394.)  The 
reasoning  upon  this  doctrine,"  he  says,  "i£ 
founded  upon  the  obvious  policy  of  the  Registry 
Acts;  the  duty  of  the  party  purchasing,  undei 
such  circumstances,  to  search  for  prior  incum- 
brances, the  means  of  which  search  are  within 
his  power;  and  the  danger  so  forcibly  alluded  tc 
by  Lord  Hardwicke,  of  letting  in  parol  proof  oi 
notice,  or  want  of  notice,  of  the  actual  existence 
of  the  conveyance.  The  American  doctrine," 
the  same  learned  writer  proceeds  to  remark, 
"certainly  has  the  advantage  of  certainty  and 
universality  of  application  ;  and  it  imposes 
upon  subsequent  purchasers  a  reasonable  degree 
of  diligence  only  in  examining  their  titles  to 
estates.  But  this  doctrine,"  he  adds,  "as  to  the 
registration  of  deeds  being  constructive  notice  to 
all  subsequent  purchasers,  is  not  to  be  understood 
of  all  deeds  and  conveyunces  which  may  be,  de 
^acto,  registered;  but  of  such  only  as  by  law  are 
required  to  be  registered,  and  are  duly  registered 
in  compliance  with  law.  If  they  are  not  autho- 
rized or  required  to  be  registered  or. the  registry 
itself  is  not  in  compliance  with  the  law,  the  act 
of  registration  is  treated  as  a  mere  nullity;  and 
then  the  subsequent  purchaser  is  affected  only  by 
such  notice  as  would  amount  to  a  fraud:"  (1  Stor. 
Eq.  324,  325.) 

It  has  been  a  long-established  rule  of  equity, 

foprincipS^.^  that  notice,  whether  actual  or  constructive,  to  an 
agent,  is  to  be  treated  as  notice  to  the  principal, 
since  it  would  be  a  breach  of  trust  in  the  former 
not  to  communicate  the  knowledge  to  the  latter 
(2  Fonbl.  Eq.  154;  Com.  Dig.  tit.  "  Chancery,** 
4,  cc.  ^,  6\  1  Stor.  Eq.  326;  Merry  v.  Abney, 
1  Cha.  Cas.  38;    Brotherton  v.  Hatt,  2  Vem. 


Notice  to 
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;  574;  Jennings  v.  Moore^  ib,  609;    Sheldon  v.   Chap.  ix. 
Drumnumd,    Ambl.   624 ;    Coote  v.  Mammon^  Pr^^um. 
.2  Bro.  P.  C.  596;  Le  Neoe  v.  Le  Neve,  3  Atk.       — 
646);  and  this,  even  if  the  principal  is  an  infant: 
(Totdndn  v.    Steere,  3  Mer.  222;    Sheldon  v. 

^  Coar,  2  Eden,  228.)  It  would,  indeed,  cause 
great  inconvenience  if  the  rule  were  otherwise, 
and  notice  would  be  avoided  in  every  case  by 
employing  agents.  Notice  to  the  counsel  or 
attorney  is  notice  to  the  party  who  employs  him 
in  the  transaction:  {Attorney-Generals,  Gowery 

2  Eq.  Ca.  Abr.  685;    Brotherton   v.  HaU,  2 
Vem.  574;    Newstead  v.  Searles,  1  Atk.  265; 

^  Maddox  v.  Maddox,  1  Ves.  sen.  61 ;  Ashley  v. 
BaiUie,  2  ib.  386 ;  Le  Neve  v.  Le  Neve,  3  Atk. 
646;  S.  C.  1  Ves.  sen.  64;   Tunstally.  Trappes, 

3  Sim.  301 .)      Nor  is  it  necessary  that  such 
Qoansel,  attorney  or  solicitor  should  be  employed 

I  in  the  whole  transaction;  if  employed  in  any 
I  part  of  it,  it  wiU  be  sufficient.  The  preparation 
of  the  conveyance  by  the  vendor's  solicitor, 
therefore,  will  be  sufficient  to  affect  the  pur- 
chaser with  notice:  (see  ante,  vol.  i.  p.  40.) 
Bat  in  order  that  notice  may  be  binding,  it  was, 
nntO  recently,  considered  that  it  must  have 
been  in  the  same  transaction  or  negotiation;  and 
that  the  circumstance  of  the  same  attorney, 
solicitor,  counsel  or  agent,  having  been  em- 
ployed in  the  same  thing  by  another  person  or 
in  another  business,  which  he  might  possibly 
have  altogether  forgotten,  would  not  be  suf- 
ficient to  charge  the  principal:  (Fonbl.  Eq.  lib.  3, 
c  6,  8.  5;  1  Stor.  Eq.  327;  Com.  Dig.  tit. 
"  Chancery,"  4,  cc.  5,  6 ;  Fitzgerald  v.  Falcon- 
bridge,  Fitz.  207,  211;  Preston  v.  Tubbin,  1 
Vem.  286,  287 ;  Warwick  v.  Warwick,  3  Atk. 
291 ;  Worsleg  v.  Scarborotegh  (Earl  of),  3  Atk. 
392;  HaU  v.  SmUh,  14  Ves.  426.)  The  more 
recent  decisions  have,  however,  qualified  this 
doctrine,  by  ruling,  that  it  will  not  be  sufficient 
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Chap.  IX.  to  prevent  notice  from  attaching  that  the  trans- 
Protection,  actions  are  distinct,  where  one  is  so  closelj 
followed  by,  and  connected  with  another,  as  clearlj 
to  give  rise  to  the  presumption  that  the  prioj 
transaction  was  present  in  the  mind  of  the  pro- 
fessional agent,  and,  whenever  this  is  presumed, 
it  will  be  considered  as  constructive  notice,  and 
the  principal  will  be  bound  by  it  accordingly: 
{Hargreaves  v.  Eothwell,  2  Keen,  .154,  159j 
1  Stor.  Eq.  327,  n.  5.)  Knowledge  of  incum- 
brance by  an  assigning  trustee  will  affect  a  pur- 
chaser or  mortgagee;  but  knowledge  of  the  in- 
cumbrance by  the  assigning  trustee  will  not  affect 
a  purchaser  who  is  unaware  of  it  (  WUloughby 
V.  WiUoughby,  1  T.  R.  763);  nor  will  notice 
to  a  purchaser  affect  a  sub-purchaser  under  him 
who  has  no  such  notice:  {Ferrers  v.  Cherry ^  2 
Vem.  384;  Brandling  v.  Ord,  1  Atk.  571: 
Lowther  v.  Carleton,  2  ib,  242;  Ingram  v.  Pel' 
haniy  Ambl.  153;  Merlins  v.  JoUiffe^  ib.  311 J 
Andreto  v.  Wringley,  4  Bro.  C.  C.  136;  {Kenedy 
V.  Ball/,  1  Sch.  &  Lef.  379.)  Nor  would  a  pur- 
chaser under  the  latter,  even  with  express  notice 
of  incumbrances,  be  affected  by  it.  If,  therefore, 
one  affected  with'  notice  conveys  to  another 
without  notice,  the  assignee,  in  case  he  has  the 
legal  estate,  shall  protect  himself  against  prior 
incumbrances:  so,  vice  versa,  if  an  incumbrancer 
without  notice  assigns  to  one  who  has  notice, 
yet  the  assignee  may  protect  himself  in  like 
manner:  (Ambl.  313  ;  see  also  Harrison  v. 
Forth,  Pre.  Cha.  51;  Lowther  v.  Carlton,  2 
Atk.  242;  S.  C.  2  Eq.  Ca.  Abr.  685;  Sweety. 
Southcote,  2  Bro.  C.  C.  66;  Macqueen  v  Far' 
guar,  1 1  Ves.  478.) 


CHAPTER   X. 


INTERMEDIATE  PROCEEDINGS  FROM  THE  PERUSAL 
OF  THE  ABSTRACT  TO  THE  COMPLETION  OF  THE 
PURCHASE. 

i.  ov   clearing  up  and  perfecting  the 
Title. 

n.  Of  THE  SEARCH  FOR  InCUMBRAKGBS. 

ni.  Of  Indemnity  against  Incumbrances. 


I.  Of  CLEARING  UP  AND  PERFECTING  THE 

Title. 

The  purchaser's  solicitor,  on  receiving  back 
the  abstract  from  counsel,  if  the  title  is  approved 
of,  should  give  early  notice  of  the  same  to  the 
vendor's  solicitor ;  but  if  any  objections  are 
taken  to  the  title,  or  any  requisitions  made,  then, 
he  should  take  care  to  forward  such  objections 
and  requisitions  to  the  vendor's  solicitor,  within 
the  time  appointed  by  the  contract  or  conditions 
of  sale  ;  and  if  no  time  be  appointed,  he  should, 
for  the  reasons  already  stated  (see  vol.  i.  p.  238), 
do  so  within  a  rc^asonable  time,  insisting  on 
having  the  objections  removed,  or  the  requisi- 
tions complied  with.  If  the  vendor's  solicitor 
assents  to  this,  and  proceeds  to  clear  up  the  ob- 
jections, it  will  then  be  necessary  to  reconsider 
the  abstract,  to  see  that  all  the  requisitions  have 
been  duly  complied  with. 

VOL.  11.  G 
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The  purchaser's  solicitor  should^  however, 
take  care  not  to  require  the  production  oJ 
further  documents  or  evidence  than  he  is  entitlec 
to  require  ;  for  where  a  purchaser  had  called 
for  more  than  the  vendor  was  bound  to  furnish, 
and  the  vendor,  considering  the  purchaser  would 
not  be  satisfied  with  what  he  was  entitled  to, 
had  not  afforded  the  necessary  information,  a 
specific  performance  vras  decreed  on  a  good  title 
being  made  out,  without  costs  on  either  side  : 
{Newall  V.  Smithy  1  Jac.  &  Walk,  263.) 

Before,  however,  a  vendor's  solicitor  under- 
takes to  remove  any  objections  raised  upon  the 
title,  or  to  comply  with  any  other  requisitions 
relating  to  it,  it  will  be  advisable  to  demand 
of  the  purchaser's  solicitor  whether  these  are 
the  only  matters  objected  to,  or  the  only  requisi- 
tions required  (see  ante^  vol.  i.  p.  106)  ;  for  it 
has  not  unfrequently  happened,  that  where  a 
purchaser  is  unwilling  or  unable  to  complete  his 
purchase  at  the  appointed  time,  his  solicitor  has 
raised  frivolous  objections  which  he  knows  to  be 
unsustainable,  merely  for  the  purpose  of  spinning 
out  the  time,  until  the  purchaser  can  either  raise 
the  money  to  pay  for  the  property,  or  obtain 
some  sub-purchaser  or  other  to  take  the  bargain 
off  his  hands. 

The  abstract  ought  in  every  instance  to  be 
compared  with  the  title-deeds  H^cfore  it  is  sub- 
mitted to  counsel,  by  which  means  considerable 
time  and  expense  would  oftentimes  be  saved. 
It  not  unfrequently  occurs,  when  the  various 
documents  are  compared  with  the  abstracts,  that 
some  discrepancy  is  discovered  between  them, 
which  often  requires  a  second  opinion  <ii  couns^ 
thus  increasing  costs,  and  adding  to  those  vex- 
atious delays  which  are  too  often  incidental  to 
the  completion  of  a  purchase.  Another  great 
advantage  of  a  previous  comparison  of  the  docu- 
ments with  the  abstract,  is,  that  it  enables  the 
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purchaser's  solicitor,  by  short  marginal  remarks,  chap^  x. 
to  draw  the  attention  of  counsel  to  many  facts  0/  oearing 
and  circumstances  that  are  not  sufficiently  dis-  ^^fng 
closed  by  the  abstract,  but  which  are  often  ^ 
highly  important  to  the  title.  Now  the  vendor's 
solicitor  ought  not  to  neglect  this,  because  it  is 
clearly  established  that  the  vendor  must  pay  the 
costs  of  all  such  examinations,  in  case  the  title 
turns  out  bad,  it  being  for  his  advantage  that 
such  previous  investigation  should  be  gone  into ; 
for,  if  this  were  not  done,  great  additional  ex- 
pense might  be  incurred  :  {Hodges  v,  Litchfield 
{Earl  of)y  1  Scott,  449.)  Still,  notwithstanding 
the  advantage  of  adopting  the  above  course,  it  is 
not  the  one  usually  followed  by  the  profession, 
and  some  eminent  writers  have  even  gone  so  far 
as  to  approve  of  the  practice  of  deferring  this 
examination  until  after  the  abstract  has  been 
perused  by  counsel,  in  those  cases  where  access 
ooold  be  readily  had  to  the  deeds  in  the  first 
instance.  That  a  previous  comparison  would  be 
most  advantageous  to  the  purchaser,  is  too  ob- 
vious to  require  any  comment  whatever.  The 
course,  therefore,  which  can  best  attain  so  de- 
sirable an  end,  is  the  course,  and  the  only  course, 
a  solicitor,  if  he  faithfully  discharges  his  duty 
to  his  client,  can  pursue. 

The  comparison  of  the  title-deeds   or  other  now  the 
documents  with  the  abstract  is  a  most  important  ghonkTbc 
duty,  and  requires  the  strictest  scrutiny.   If  done  ^5^*5^'^ 
in  a  cursory  or  careless  manner,  the  most  serious  abstract. 
consequences  may  not  only  possibly,  but  will, 
most,  probably,  ensue  from  it.   It    has,  indeed, 
not  unfrequently  happened  that   an  important 
daose,  sometimes  by  accident,  at  other  times  by 
design,  has  been  altogether  omitted,  and  others 
liave  been  abstracted  in  such  a  manner  as  to 
convey  a  very  different  signification  from  what 
the  terms  in  the   abstracted  assurance  would 
imply.     Another  point  to  which  the  attention 
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mast  be  carefully  directed  is,  to  see  that  -tfa 
instruments,  whether  deeds,  or  wills,  are  dul 
executed  and  attested;  that  every  party,  who  i 
named  as  a  conveying  party  to  a  deed,  has  place 
his  hand  and  seal  thereto,  and  that  each  execu 
tion  has  been  duly  attested.  And  where  it  i 
necessary  for  any  receipt  for  the  consideration 
money  to  be  indorsed  thereon,  it  must  also  b 
seen  that  such  receipt  clause  is  duly  signed  an< 
witnessed:  {Kennedy  v.  Ch-een,  3  Myl.  &  K.  699. 

If  the  deed  is  professed  to  be  enrolled,  o; 
is  required  to  be  registered,  it  must  be  as 
certained  that  such  deed  has  been  enrolled  o: 
registered  accordingly  ;  and  it  must  lastly  1> 
seen  that  every  deed  is  properly  stamped, — 
a  subject  of  investigation  that  has  been  to< 
often  neglected,  and  yet  a  most  important  one 
requiring  great  accuracy  and  a  minute  knonv' 
lec^e  of  the  stamp  laws  :  (1  Prest.  Aba.    201.) 

The  vendor  is  bound  to  produce  all  documenti 
set  out  in  the  abstract,  although  they  are  not 
in  his  possession,  nor  the  purchaser  entitled  tc 
have  them  delivered  over  to  him  on  completing 
his  purchase  {Relingall  v.  Lhyd^  2  Nev.  & 
Man.  410;  Jermain  v.  Egghston,  5  Car.  &  Pay, 
172);  but  this  relates  only  to  documents  of  sucb 
a  nature  as  are  usually  handed  over  to  the  pur- 
chaser, and  does  not  include  records,  such  as 
fines,  or  recoveries,  or  wills  of  real  estate  ;  foi 
in  the  latter  cases,  ofiice  extracts,  probates,  and 
copies,  are  all  that  a  purchaser  has  any  right 
to  call  for.  The  expenses  of  the  production  of 
all  deeds  not  in  the  vendor's  possession,  as  also 
of  attested  copies,  journeys,  and  all  other  inci- 
dental expenses,  unless  otherwise  stipulated  for 
in  the  conditions  of  sale,  must  be  borne  by  the 
vendor  (Boughton  v.  Jewel,  15  Ves.  176;  Dare 
y.  Tucker,  6  Ves.  460  ;  and  see  ante,  vol.  i. 
p.  32)  ;  but  this  will  not,  generally  speaking, 
extend  to    attested   copies  of  instruments   on 
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record.    Still  there  are  cases  in  which  it  seems  a    Chap^x. 
vendor  will  be  required  to  supply  attested  copies,    Qfdearing 
even  of  instruments  of  record;  for  where  he  has    «^SSL 
not  the  instrument  itself,  and  is  unable  to  pro-       tuit. 
dace  it,  he  is  bound  to  obtain  an  attested  copy  of 
it,  in  order  to  enable  the  purchaser  to  compare  it 
with  the  abstract,  and  on  the  purchase  being 
completed,  it  will  become  the  property  of  the 
purchaser,  unless  the  vendor  retains  other  estates 
holden  under  the  same  title.     And  it  is  also  said 
that  a  purchaser  is  entitled  to  a  covenant  from 
tiie  vendor  for  the  production  of  deeds  that  are 
of  record:  (Prosser  v.  Watts,  6  Mad.  59;  Harvey 
V.  PhilUps,  2  Atk.  541 ;  Holcroft  {Lady)  v.  Smithy 
2  Freem.  260;    see  also   MedUcott  v.  Jcyner, 
1  Mod.  4;  6  ih,  225.)     But  the  vendor  is  not 
bound  to  defray  the  expenses  of  any  journeys 
imnecessarily  incurred  by  a  purchaser's  solicitor 
in  comparing  the  documents  of  title  with  the 
abstract.     If,  therefore,  the   title  deeds  are  in 
London,  then,  according  to  the  established  rules 
of  practice,  a  country  solicitor  should  instruct  his 
London  agent  to  inspect  the  deeds  there,  and  he 
will  not  be  permitted  to  charge  the  costs  of  his 
journey  to  town  for  that  purpose  :  (Alsop  v.  ZA>rd 
Oxford,  1  Myl.  &  Kee.  564.)     But  it  will  be 
o^erwise  where  the  documents  of  title  are  in  the 
hands  of  persons  residing  in  different  parts  of 
the  country,  for  in  that  case  the  purchaser's 
solicitor  may  charge  the  vendor  for  all  the  jour- 
neys necessary    for  comparing  them  with    the 
abstract,  and  will  not  be  obliged  to  employ  an 
agent  in  a  country  town,  where  the  documents 
may  chance  to  be,  to  perform  that  duty,  in  order 
to  save  those  expenses:  (Rawlings  v.   Vincent, 
Carth.  124;  Hughes  v.  fVynne,  8  Sim.  85.) 

Jn  case  any  of  the  deeds  are  lost  or  destroyed,  Loatdeeda. 
a  question  necessarily  arises  as  to  whether  a  pur- 
chaser can  be  compelled  to  accept  a  title  so  circum- 
flUnced.  It  seems,  however,  to  be  now  decided,  that 
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the  mere  fact  of  the  loss  or  destruction  of  title 
deeds  will  not  afford  a  purchaser  sufficient  caus 
for  rescinding  his  contract,  if  the  vendor  can  de 
liver  over  copies  which  would  be  evidence  at  la^ 
and  prove  that  the  originals  were  duly  executei 
and  delivered;  but  this  the  vendor  is  bound  to  sup 
ply  the  purchaser  with,  and  unless  he  can  do  so,  th< 
purchaser  will  be  entitled  to  annul  the  contrac 
{Bryant  v.  Busk,  4  Russ.  4) — and  this,  notwith^ 
standing  the  deeds  be  destroyed  by  accident,  a 
by  fire  or  otherwise.  For,  as  Sir  John  Lead 
observed  (4  Russ.  4),  every  vendor  must  neces- 
sarily  be  bound  to  furnish  the  purchaser  with  tht 
means  of  asserting  his  title  and  defending  \ni 
possession.  The  title-deeds  are  the  ordinary  anc 
primary  means  for  that  purpose.  If  the  primary 
means  do  not  exist,  there  may  be  secondary  mean£ 
to  the  same  end.  There  may  be  means  of  prov- 
ing what  are  the  contents  of  the  deeds,  and  thai 
the  deeds  were  duly  executed  and  delivered. 
Assuming  that  the  abstracts  duly  and  fully  prove 
the  contents  of  the  deeds,  yet  it  remains  to  be 
proved  that  such  deeds  were  duly  executed  and 
delivered;  and  the  vendor  must  furnish  the 
vendee  with  the  means  of  such  proof;  and  if  no 
such  proof  can  be  furnished,  the  purchaser  is 
entitled  to  be  discharged. 

Where  any  deeds  have  been  destroyed  by  fire 
or  accident,  the  vendor,  who  was  a  party  to  such 
deed,  may  be  compelled,  on  a  subsequent  sale, 
to  join  in  the  conveyance  of  the  property  to  a 
new  purchaser,  or  to  execute  a  new  convey- 
ance to  the  party  claiming  under  it,  in  case  he 
retains  the  possession  of  the  property:  {Bennett 
V.  Ingoldsby,  Finch,  262.) 

In  the  case  of  leaseholds,  the  loss  of  deeds 
of  mesne  assignments  may  be  made  good  hj 
the  recitals  of  them  contained  in  other  deeds. 
Where  a  deed  has  its  seals  cut  off,  evidence  may 
be  given  that  it  was  originally  sealed :  {Bolton  v. 
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Bishop  of  Carlisle,  2  H.  Black.  259 ;  see  also  2    Chap^x. 

B.  &  G.  231.)  Cfdeanng 

It  will  be  necessary  not  onlj  to  call  for  all    ^^S^ 
leases,  counterparts,  and  agreements  relating  to       ^• 
the  property,  but  also,  whenever  the  property  is  occupation, 
in  the  occupation  of  a  tenant,  to  inquire  into  the  o? te^g  ©f 
nature  of  his  tenancy;  for,  if  a  purchaser  neglect  tenancy. 
to  do  this,  he  will  be  considered  to  have  implied 
notice  of  that  title — notice  of  a  tenancy  being 
construed  as  implied  notice  of  the  terms  under 
which  the  premises  are  holden  :  (Stew.  Abs.  42; 
3  Prest.  Abs.  401 ;  see  also  Taylor  v.  Stihberty 
2  Ves.  440;  Daniells  v.  Davidson,   16  ib.  249; 
Douglas  v.    Whiting,  ib.  254,  cited;   Allen  v. 
Anthony,  1  Mer.  282 ;  Taylor  v.  Baker,  Dan.  71.) 

Land-tax  and  poor-rate  assessments  {Doe  dem.  what  wiube 
Smith  V.  Cartwright,  1  Car.  &  Pay.  218;  see  also  ^Si^^f 
Harrison  v.  Blades,  3  Camp.  N.  P.  C.  457)  are  JSl^^^f"^ 
usually  received  as  evidence  of  seisin  and  identity  the  parcels. 
of  parcels;  as  are  also  receipts  of  rent,  old  leases, 
or  counterparts  of  leases — ^also  maps,  terriers,  and 
plans  of  the  property.  These  facts  may  also  be 
shown  by  the  evidence  of  parties  well  acquainted 
with  the  property;  as  of  present  or  former  occu- 
piers; and  the  declarations  of  a  deceased  occupier 
as  to  the  person  of  whom  he  held  the  premises, 
has  been  holden  sufficient  evidence  of  that  fact, 
— such  declarations  being  considered  as  made 
against  his  own  interest,  upon  the  recognised 
principle  that  the  possession  of  every  occupier  is, 
prima  facie,  taken  to  be  a  seisin  in  fee,  the  identity 
of  the  lands  being,  of  course,  proved:  (Peaceable 
dem.  Uncle  v.  Watson,  4  Taunt.  16  ;  see  also 
Doe  dem.  Human  v.  Pettet,  5  B.  &  Aid.  223; 
Doe  dem.  Bagally  v.  Jones,  1  Camp.  N.  P.  C. 
367.)  Where  it  was  necessary  to  prove  the 
identity  of  parcels,  or  seisin,  through  the  medium 
of  persons  acquainted  with  the  property,  the 
practice,  until  recently,  was  to  require  the  facts 
80  stated  to  be  supported  by  affidavit;  but  now. 
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chaf.  X,    a  declaratioii,  in  pursuance  of  the  statute  of  the 
cfdMruv  6  Will.  4,  for  the  suppression  of  extra-judicial 
^/ee^     oaths,  is  substituted  instead.     Where  the  title  is 
title.      derived  through  an  heir,  it  will  be  necessary  to 
ascertain  that  he  was  seised  of  the  property, 
either  actually  or  constructively.      An   actual 
entry  may  be  made  either  in  person,  or  by  some 
other  person  on  his  behalf — ^as  his  guardian,  for 
instance;  and  an  entry  by  a  stranger,  on  behalf 
of  an  infant,  has  been  considered  in  the  light  of 
an  entry  by  a  guardian  for  that  purpose.     The 
entry  of  one  joint  or  co-parcener  will  also  be 
treated  as  the  entry  of  alL     A  constructive  ac- 
quisition may  be  inferred,  where  a  person  can  be 
shown  to  have  exercised  acts  of  ownership  over 
the  property,  or  received  the  rents  and  profits 
(Davis  V.  LoicndeSy  7  Scott,  22);  and  even  the 
continued  possession  by  a  tenant  of  the  ancestor 
under  a  lease,  by  elegit,  or  by  statute,  will  be 
sufficient  evidence  of  a  seisin  on  the  part  of  the 
heir,  without  any  actual  receipt  of  the  rent,  or 
entry  by  him  on  the  premises  :  (Co.  Litt.  15,  a; 
Neumum  v.  Newman,  3  Wils.  528;  Busking  v. 
Dixon,  5  Dow.  &  Ry.   126.)     With  respect  to 
incorporeal  hereditaments,  such  as  rents  or  ad- 
vowsons,  as  there  can  be  no  actual  entry  made 
upon  property  of  this  description,  the  proof  of 
seisin  must  be  evidenced  by  showing  acts   of 
ownership, — ^as  by  receiving  the  rents  in  the  one 
instance,  and  by  presenting  to  the  living  in  the 
other:  (Com  Dig.  tit.  "  Seisin,"  C.) 
ABtotbe  As  long  as  the  contract  remains  open,  the 

theSSSt.  general  property  of  the  abstract  is  neither  in  the 
vendor  nor  in  the  vendee  absolutely.  K  the  sale 
goes  on,  it  becomes  the  property  of  the  vendee. 
In  the  meantime  the  vendee  has  a  temporary 
property,  and  a  right  to  keep  it,  even  if  the  title 
be  rejected,  until  the  dispute  be  finally  settled, 
for  his  own  justification,  in  order  to  show  on  what 
ground  he  did  reject  the  title.     A  purchaser  is 
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entitled  to  an  abstract  for  the  purpose  of  ascer-     ■^*  * 
taming  whether  the  vendor  can  confer  a  market-    ^**JJ[J^ 
able  title.     He  has  a  right  to  retain  it  for  the    perfecting 
purpose  of  taking  a  counsel's  opinion  upon  it,       '*^- 
and  also  for  the  purpose  of  further  investigating 
the  title;  and  he  wiH,  moreover,  be  entitled  to 
keep  it,  for  the  purpose  of  prepaiing  the  convey- 
ance, in  order  that  he  may  see  who  are  the  proper 
parties,  what  form  of  assurance  is  expedient,  what 
parcels  are  to  be  inserted,  or  the  like.     But  if 
the  contract  is  rescinded  he  will  be  bound  to 
return  it  to  the  vendor. 

And  for  the  same  reason,  if  a  counsel's  opinion  vendor  wui 
has  been  taken  upon  the  abstract,  it  ought  to  be  t^  ^unad's 
transmissible  with  it  to  the  vendor,  although  it  opinion. 
has  been  obtained  at  the  costs  of  the  purchaser. 

A  purchaser  should  be   careful   not  in  any  Purchaser 

-I     •»        .11  .  .1  A-i    should  be 

way  to  deal  with  the  estate  as  the  owner,  until,  careful  not 
by  comparing  the  title  deeds  with  the  abstract,  J2e^|jJau?M 
he  ascertains  that  a  clear  and  marketable  title  owner,  nntii 
can  be  made  to  the  property.     For  the  circum-  ^t^f*^^^'** 
stance   of  the  abstract  being  so  prepared  as  to 
deceive  a  purchaser  into  the  belief  that  the  title 
is  unimpeachable,  will  not,  unless  actual  fraud 
can  be  shown,  be  sufficient  to  render  the  vendor 
responsible ;  because  the  purchaser,  by  exercising 
proper  caution,  might  have  discovered  that  the 
abstract  did  not  tally  with  the  documents  ex- 
pressed to  be  set  forth  in  it.     Hence,  if  a  good 
title  appears  on  the  face  of  an  abstract,  and  the 
purchaser  re-sells  at  a  profit,  and  upon  examina- 
tion of  the  deeds  the  title  turns  out  to  be  bad, 
and  he  has  to  pay  the  second  purchaser  the  costs 
of  investigating  the  title,  yet  he  cannot  recover 
them  over  ;  neither  could  he  recover  the  costs  of 
the  re-sale,  nor  any  damages  :  (  Walker  v.  Moore, 
10  B.  h  C.  416.) 

It  may  be  proper  here  to  remark,  that  a  title  Title  may 
may  possibly  be  good  although  there  are  no  title  ^^S-^* 
deeids  whatever,  and  in  the  late  case  of  Cottrell  v.  though  there 
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chap^x.     Watkins  (1  Beav.  361),  the  Master  of  the  Rolls 
ofciearivg  said  he  was  perfectfy  satisfied  that  there   "were 
^f^ing    go^  *i^l®s  of  which  the  origin  could  not  be  shown 
tui£.       by  any  deed  or  will ;  but  then  you  must  show 
are  lioTitie    Something  that  is  satisfactory  to  the  mind  of  the 
deeds.  court,  that  there  has  been  such  a  long  and  uninter- 

rupted enjoyment  and  dealing  with  the  property, 
as  to  raise  a  reasonable  presumption  that  there 
is  an  absolute  title  in  fee  simple. 
Purchaser         A  purchaser  has  no  right  to  call  upon  a  vendor 
tocompef^^  to  provc  the  execution  of  the  title  deeds;  and  if 
vendor  to      the  vendor  brings  an  action  against  the  purchaser 
Execution  of  ^or  the  non-completion  of  the  contract,  the  latter 
title  deeds,    ^as  no  right  to  call  upon  him  to  prove  such 
execution  :  (  Thompson  v.  MileSy  1  Esp.  N.  P.  C. 
184.)     In  purchases,  the  practice  is  to  deliver  an 
abstract,  upon  which  a  correspondence  or  con- 
munication  by  word  of  mouth  takes  place,  and 
in  most  cases  the  question,  if  any  arises,  is  on 
the  law  as  it  affects  the  title  disclosed  under  such 
circumstances ;  a  party  having  admitted  the  deeds 
to  be  authentic,  and  the  legal  effect  of  them  as 
to  the  title  being  the  only  matter  in  dispute,  is 
not  to  be  allowed  to  turn  round  at  the  trial  and 
require  proof  of  the  genuineness  of  the  deeds 
themselves:  {Laythoarp  Y.Bryant,  1  Bing.  N.  C. 
44 ;  see  also  Crosby  v.  Percy,  1  Camp.  N.  P.  C. 
303.)   Wliichever  party  has  the  right  to  the  pos- 
session of  the  abstract  for  the  time  being  may 
recover  it  from  the  other,  notwithstanding  the 
ultimate  right  of  the  property  may  possibly  reside 
in  him  :  (see  2  Dix.  "Title-deeds,"  ^'^l-,  Roberts 
Whoever  has  v.    Wyatt,   2   Taunt.  268.)     But  whenever  a 
abit^r^t  may  purchaser  rescinds  a  contract,  he  is  bound  to 
maintain      rctum  the   abstract;    for  it    would  be  a  mis- 
trover  for  it.  ^j^jg^Q^jg  thing,  if  accounts  of  a  person's  title 

could  get  abroad;  and  therefore  not  only  has 
the  abstract  to  be  returned,  but  no  copy  is  to 
be  kept,  lest  it  should  be  used  for  a  mischievous 
purpose:  (Jb.) 
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It  may  be  proper  to  remark  here,  that  not-    chap^x. 
withstanding  the  purchaser  approves  of  title  as  it    o/oearing 
appears  on  the  face  of  the  abstract,  still  this  will    ^^^ 
not  preclude  him  from  showing,  bj  other  evidence,       ^ 
that  the  title  is  a  bad  one  :  (see  Alderson,  B.'s.  Purchaser 
remarks  in  Attorney-  General  v.  Sitwell,  1  You.  ^^°£ 
&  Coll.  571.)     And  where,  by  the  express  terms  bound  to  re- 

/• . -I  j'^r  /»      1  J.  j.i_  J       turn  abstract 

ot  the  conditions  of  sale  or  agreement,  the  vendor  to  vendor, 
is  not  to  be  called  upon  to  cany  back  his  title 
beyond   a  certain   stated  period,   this   will  not  Approval  of 
prevent  the  purchaser  from  showing,  that  from  chlwe/asYp- 
some  cause  or  defect  anterior  to  such  period,  the  p«»"  ^«J>- 
vendor  is  unable  to  confer  a  marketable  title  :  not  precinde 
{Shepherd  v.  Keatley,   1  C.  M.  &  R.  117;  S.  C.  ^^^^^^he 
4  Tyr.  571)     If,  then,  the  title  should  prove  de-  title  a  bad 
fective,  and  be  rejected  by  the  purchaser,  the  °"®' 
vendoi^s  solicitor  should  lose  no  time  in  calling 
for  a  return  of  the  abstract,  together  with  the 
opinion  of  counsel,  if  any  has  been  taken  upon  it 
(see  2  Taunt.  270),  as  it  might  prove  very  pre- 
judicial to   the   vendor's  interest    to  have  the 
weakness  of  his  title  left  exposed  in  the  hands  of 
those  persons. 

All  reasonable  expenses  incurred  in  the  inves-  Reasonable 
tigation  of  the  title,  including  opinions  of  counsel,  ^^^d  in 
must  be  defrayed  by  the  vendor,  whether  the  Sj^^^^i??! 
contract  is  rescinded  on  account  of  such  title  borne  by 
proving  unmarketable  :  (Fleureau  v.  Thornhilly  ''^^^^' 
2  BL  Eep.  1078.) 
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SECTION  n. 


OF  THE  SEARCH  FOR  INCUMBRANCES. 

Course  of  Ip  the  purchaser's  solicitor  is  satisfied  with  the 
forS^^"*  title,  as  it  appears  from  the  abstract  and  the 
discovery  of  documents  therein  referred  to,  his  next  course  of 
brances.  proceeding  should  be  to  ascertain  if  there  are 
any  incumbrances  affecting  the  property  which 
the  abstract  does  not  disclose.  These  it  will 
be  his  duty  to  search  for;  but  in  addition  to 
this,  he  ought  also  to  ask  the  vendor's  solicitor 
if  there  are  any  incumbrances,  and  whether,  ac- 
cording to  the  best  of  his  knowledge  and  belief, 
the  vendor,  or  any  of  his  ancestors  or  testators, 
have  sold,  mortgaged,  or  in  any  way  whatever 
incumbered  the  property;  and  also  whether  there 
are  any  outstanding  estates,  judgments,  annui- 
ties, crown  debts,  or  incumbrances  of  any  kind, 
except  such  as  appear  on  the  abstract,  or  have 
otherwise  been  disclosed  in  writing  to  the  pur- 
chaser, or  his  solicitor.  In  some  parts  of  the 
kingdom,  particularly  in  the  west  of  England,  a 
practice  has  sprung  up  amongst  the  profession  of 
requiring  a  declaration  to  this  effect  from  the 
vendor,  a  form  of  which  will  be  found  in  the 
Appendix  (see  infra);  and  it  would  afford  a 
most  beneficial  protection  to  purchasers  if  this 
practice  could  be  universally  estabhshed.  K 
the  vendor's  solicitor  denies  that  there  are  any 
incumbrances,  or  wilfully  conceals  them,  he  will 
render  himself  personally  liable  to  the  purchaser : 
{Arnot  V.  Briscoe,  1  Ves.  sen.  951  ;  Evans  v. 
Bicknell,   6  Ves.    193;    Richards    v.    Barton, 
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6  Esp.  N.  P.  C.  268 ;  Burrowes  v.  Lock,  10  Ves.    chaf^x. 
470.)     The  vendor  is  bound  to  discharge  every    Qftemxh 
incumbrance  before  he  can  call  upon  the  pur-  eumLxmees, 
chaser  to  accept  a  conveyance,  or  to  pay  the  pur-       — 
chase-money:  (Anon.,  2  Freem.  106;   Vane  v. 
Barnard  {Lord),  Gilb.   Eq.  Rep.  6 ;    Serjeant 
Maynard^s  case,  2  Freem.  1.)     And  if  the  in- 
cumbrances are  such  that  the  purchase  cannot  be 
completed  on  that  account,  the  purchaser  will  be 
entitled  to  recover  all  his  costs  from  the  vendor, 
including  also  the  cost-s  of  the  conveyance,  and 
this,  it  seems,  whether  the  search  was  made  be- 
fore or  after  such  conveyance  was  prepared.     If 
the  vendor's  solicitor,  on  being  asked,  replies  that 
there  are  no  judgments,  the  search  may  be  post- 
poned until-  immediately  before  the  execution  of 
the  conveyance :  (^Richards  v.  Barton,  1  Esp.  N. 
P.  C.  268.) 

This  search  is  now  attended  with  less  trouble  search  for 
and  difficulty  than  formerly.  Previously  to  the  howSS*** 
statute  1  &  2  Vict.  c.  110,  the  practice  was  to  ducted. 
aearch  for  judgments  for  ten  years,  and  if  any 
judgments  appeared  within  that  time,  to  search 
for  ten  years  from  the  time  of  the  most  early 
judgment,  and  in  like  manner  for  ten  years  from 
each  judgment  which  was  so  found,  stopping  at 
the  period  when  the  owner  became  adult,  unless 
there  was  reason  to  suspect  there  were  judgments 
against  him  whilst  a  minor.  But  now,  all  judg- 
ments, in  order  to  become  binding  upon  pur- 
chasers, must,  in  pursuance  of  the  statute  1  &  2 
Vict.  c.  110,  be  registered  every  five  years,  so 
that  there  will  be  no  occasion,  to  extend  the 
search  beyond  that  period. 

The  search  must  now  be  made  as  well  in  the  search  for 
case  of  leasehold  and  copyhold,  as  of  freehold  i^^^l^^ 
estates ;   and,  notwithstan<£ng  it  was  formerly  ?»^  ^  ^eii 
considered  that  leasehold  estates  were  only  bound  leasehold  and 
from  the  time  the  writ  of  execution  was  delivered  of^frJeioid  * 
into    the    sheriff's    office  (Jones    v.   Atherton,  estates. 
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Chap.  X. 

Of  uarch 
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assignees  of 
bankrupts. 


Mortgagor. 


2  Marsh.  275;   see  also  Burdon  v.  Kennedy. 

3  Atk.  379 ;  Jeans  v.  Wilkins,  1  Ves.  95),  the 
statate  of  Victoria  has  rendered  them  liable  in 
the  same  manner  as  freeholds :  (1  &  2  Vict,  ell; 
Prideaux  on  Judgments,  59,  72.) 

It  must  also  be  kept  in  mind,  that  entailed  pro- 
perty is  now  subjected  to  judgments,  which  will 
be  binding,  not  only  upon  the  tenant  in  tail  him- 
self, but  also  on  the  issue  in  tail,  and  the  re- 
mainder-man, where  the  entail  could  have  been 
barred  without  the  consent  of  the  protector: 
(as  to  which  see  ante^  pp.  172-182.)  So  that  a 
purchaser  of  property  of  this  description  must 
search  for  judgments  in  the  same  manner  as  if  the 
purchased  lands  were  of  fee  simple  tenure. 

Nor  can  such  search  be  dispensed  with,  even 
where  the  sale  is  by  the  assignees  of  a  bankrupt ; 
for,  notwithstanding  the  act  now  under  consider- 
ation provides  that  the  judgment  creditor  shall 
not  be  entitled  to  a  preference,  in  the  case  of  the 
bankruptcy  of  the  person  against  whom  such 
judgment  shall  be  entered  up,  unless  such  judg- 
ment shall  have  been  entered  up  one  year  at 
least  before  the  bankruptcy,  it  does  not  deprive 
him  of  such  preference,  where  such  judgment  has 
been  entered  up  before  that  period.  The  search, 
however,  in  such  cases  may  be  restricted  to  the 
commencement  of  one  year  next  preceding  the 
bankruptcy.  Mr.  Prideaux,  in  his  able  treatise 
on  this  subject,  also  says,  pp.  81,  82,  that  '*  it 
may  be  useful  to  observe,  by  way  of  caution,  that 
all  judgments  entered  up  against  a  mortgagor, 
subsequently  to  the  mortgage,  are  charges  upon 
the  surplus  of  the  moneys  arising  from  a  sale 
under  a  power  contained  in  the  mortgage  deed, 
and  that  the  mortgagee  would  be  bound  to  apply 
such  surplus  in  the  proper  discharge  of  all  such 
judgments  of  which  he  has  notice."  Remarking, 
at  the  same  time,  that  **  there  was  no  reason  to 
doubt  that,  even  under  the  old  law,  all  such  judg- 
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ments  were  general  charges  in  equity  upon  the    ^'^'  ^' 
surplus  moneys  in  the  hands  of  the  mortgagee."    Of  search 
In  support  of  which,  he  refers  to  Mr.  Serjeant  e£biSiee$. 
Hill's  opinion,  stated  in  Forth  v.  The  Duke  of      — 
Norfolk  (4  Madd.  506,  note.) 

The  inconvenience  and  uncertainty  that  were  Facmties 
formerly  incurred  in   searching  for  judgments  ^nttwt- 
where  the  vendor  had  a  common  name,  which  menij^  the 
might  have  been  equally  applicable  to  many  other  judgments. 
persons  (as  the  Smiths,  Browns,  Jones's,  and 
Robinsons',  for  instance),  are  to  a  great  extent,  if 
not  altogether,  remedied  by  the  19th  section  of 
the  statute,  by  which  it  is  provided  that  no  judg- 
ment shall  affect  any  purchaser,  unless  a  minute 
containing  the  name  and  usual  or  last  place  of 
abode,  and  the  title,  trade,  or  profession  of  the 
person  whose  estate  is  to  be  affected  thereby, 
shall  be  left  with  the  senior  Master  of  the  Court 
of  Conunon  Pleas,  who  shall  enter  the  name  in  a 
book  in  alphabetical  order  by  the  name  and  addi- 
tion of  such  person. 

If  there  is  the  slightest  probability  of  judg-  search  for 
ments,  a  purchaser's  solicitor  can  rarely,  with  can^!^  be 
safety,  dispense  with  searching  for  them ;  for  JJJX tfwiere 
notwithstanding  the  Idth  section  of  the  act  (1  &  2  is  the  sUght- 
Vict.  c.  110)  declares  that  purchasers  without  Sy^?^^" 
notice    shall  not  be  deprived  of  the  equitable  existence. 
protection  they  previously  possessed,  still  such 
notice  may  probably  be  inferred  from  very  slight 
circtunstances,  and,   if  proved,  would  give  the 
judgment  creditors  the  benefit  of  those  extensive 
remedies  the  act  confers  upon  them:  (Prid.  on 
Judgments,  55.) 

It  must  also  be  recollected,  that  if  the  pur-  solicitor 
chaser   sustains  any  loss  or  injury  in  conse- "lieit  raffem 
quence  of  his  solicitor's  negligence  in  search-  ^y  loss  in 
ing    for  incumbrances,  the  latter  will  become  of oefomer 
personaUy  liable  to  make  good  the  same,  and  2^^*^f  *® 
the  purchaser  will  be  entitled  to  maintain  an  judgments. 
action    agunst  him,    and   to  recover  damages 
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cuAP^x.    accordingly :  {ForsaU  v.  Jones^  1  Vin.  Abr,  54 ; 
Of  ieareh    Brooks  v.  Doy^  2  Dick.  572 ;  Crreen  v.  Jackson^ 
cu^ar^.  ^®a^e  N.  P.  C.  336;  Bakie  v.  Chandless,  3  Camp. 
—       N.P.C.17;/re«o«v.P«an»a«,5Dow.&Ry.l87.) 
Vendor  not       It  may  be  proper  also  to  remark,  that  although 
^Khar^      ^  vendor  is  bound  to  discharge  all  incumbrances 
incnm-        prior  to  the  convejancey  he  is  not  bound  to  dis- 
covered after  charge  those  discovered  afterwards,  unless  the 
the  convey,   covenants  (as  indeed  is  usually  the  case)   are 
sufficiently  ample  to  include  them ;  but  if  they 
are    not,   the  purchaser  will,  generally  speak- 
ing, be  wholly  debarred  of  remedy  against  the 
vendor,  as  well  in  equity  as  at  law   (^Serjeant 
Maynard^s    case,   2    Freem.   3 ;    see     also    3 
Swanst.  651;  Ctipps  v.  Read,  6  T.  R.   606; 
Mathews  v.  Hollings,  Woodfall's  Land.  &  Ten. 
35 ;   Bree  v.  HoJheach,   Doug.   654 ;   see  also 
Roswell  V.  VatJbghan,  Cro.  Jac.  196 ;  Lysney  v. 
Selhy,  2  Lord  Baym.  1118;  GrooddUe  v.  Morgan, 
1  T.  R.  755 ;  Hitchcock  v.  Giddings,  4  Pri.  135); 
unless  where  the  vendor  was  guilty  of  a  fraud  by 
concealing  a  defect  in  the  title  he  was  aware  o^ 
or  suppressii^  some  document  by  which  this  in- 
cumbrance was  created,  or  on  the  face  of  which 
it  appeared;  for  then  the  purchaser  would  not 
only  be  enabled  to  maintain  a  suit  in  equity  for 
relief,  but  might  even  briug  an  action  at  law  on 
the  case  for  the  deceit. 
Necessary  to      Where  any  disentailing  deeds  occur  in   the 
that^dSen-    ti^H  ^^  "^"St  be  scen  that  they  have  been  duly 
taiUng  deeds  enrolled  in  pursuance  of  the  Fine  and  Recovery 
duly  en^     Substitution  Act,  3  &  4  Will.  4,  c.  74,  and  also, 
rolled.         which  is  a  matter  of  vital  importance,  that  the 
time  of  enrolment  has  not  expired.     And  even 
where  the  time  prescribed  in  the  statute  for  en- 
rolment has  not  expired,  the  purchaser's  solicitor 
should  take  care  to  see  that  this  is  done  before 
the  conveyance  is  executed,  and  he  should  also 
ascertain  by  search  that  no  previous  assurance 
has  been  enrolled. 
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And  where  any  acknowledgments  of  married    chaf.  x. 
women  had  been  taken,  he  mast  ascertain  that    Of  uareh 
they  were  taken  before  the  proper  commissioners;  ^i^Srxmnt. 
for  the  commissioners  appointed  under  the  sta-      . — 
tute  have  no  power   to   act  beyond  the  local  knowiedg. 
limits  of  their  respective  districts,  so  that  an  ac-  JJSrfe? 
knowledgment  taken  elsewhere  would  be  wholly  women  have 
inoperative.     It  must  likewise  be  shown  that  ^^  taken. 
the  acknowledging  parties  were  of  full  age, — 
a  minor,  though  a  married  woman,  being  under  a 
disability  to  acknowledge  a  deed. 

Where  it  is  at  all  probable  that  the  vendor  is  Grown  debts. 
an  accountant  to  the  crown,  a  search  should  be 
made  for  crown  debts.  This  must  be  made  in 
the  same  office  in  the  Common  Pleas  where  judg- 
ments are  to  be  searched  for,  and  in  which  an 
index  is  kept  of  all  debtors  and  accountants  to  the 
crown:  (2  Vict.  c.  11,  s.  8.)  This,  however, 
only  relates  to  the  crown  debts  created  or  secured 
before  the  4th  of  June,  1839.  If,  therefore, 
crown  debts  may  have  been  incurred  previously, 
farther  inquiries  should  be  made  to  ascertain 
whether  such  debts  really  exist  or  not.  If  such 
debts  are  found  to  exist,  the  purchaser  may  now 
be  exonerated  therefrom  by  paying  the  same  into 
the  Exchequer,  under  the  provisions  of  the  stat. 
1  &  2  Greo.  4,  c.  121,  s.  10,  previously  to  which 
a  purchaser  would  not  have  been  safe,  although 
his  money  was  actually  paid  into  the  Exchequer, 
unless  he  had  procured  a  quietus  to  be  entered  up 
of  record. 

The  same  office  in  the  Common  Pleas  should  ^  pendens. 
also  be  searched  where  there  is  any  suspicion  that 
t  suit  is  pending  respecting  the  property;  but 
unless  a  purchaser  has  express  notice  of  such 
pending  suit,  he  will  not  be  bound  by  it  until  a 
memorandum  or  minute  is  left  with  the  senior 
Master  of  the  Common  Pleas,  who  is  to  enter 
such  particulars  in  a  book  in  alphabetical  order. 
As  there  must  be  a  re-entry  every  five  years,  it 
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will  be  sufficient  to  confine  the  search  to  that 
period:  (2  &  3  Vict.  c.  11,  s.  8.) 

When  the  vendor  has  been  in  difficulties,  it 
will  be  advisable  to  search  the  Insolvent  Court ; 
and  where  a  vendor  was  in  trade,  in  case  there 
was  any  apprehension  of  his  having  committed  an 
act  of  bankruptcy,  it  was  usual  to  search  the 
Bankruptcy  Court  for  any  affidavit  of  debts  by 
creditors  which  might  have  been  made  the 
foundation  of  a  commission  or  fiat  in  bankruptcy ; 
but  now,  as  all  bona  fide  conveyances  by  a  bank- 
rupt previous  to  issuing  a  fiat  against  him  are 
rendered  valid,  notwithstanding  a  prior  act  of 
bankruptcy,  unless  the  purchaser  had  notice  of 
it  (1  &  2  Vict,  c.,4;  see  also  vol.  i.  195,  196), 
and  as  the  issuing  a  fiat  is  pretty  certain  to  be 
known  to  all  parties  having  any  immediate  trans- 
actions with  the  bankrupt,  a  search  or  inquiry  of 
this  nature  is  rarely  made.  Where,  however, 
the  vendor  is  a  certificated  bankrupt,  and  con- 
tracts to  sell  after-purchased  property,  it  will  be 
the  duty  of  the  purchaser's  solicitor  to  see  that 
the  certificate  of  conformity  has  been  duly  en- 
rolled. 

Where  the  lands  lie  in  a  register  county,  the 
register  offices  should  be  searched,  in  order  to  see 
that  there  are  no  registered  incumbrances,  as 
also  to  ascertain  that  the  title  deeds  have  been 
duly  registered,  and  the  terms  of  the  Registry 
Act  duly  complied  with;  and,  notwithstanding 
the  practice  may  not  be  to  register  wills,  the 
purchaser  has  a  right  to  insist  upon  this  being 
done,  and  his  solicitor  should  see  that  such  be 
done  before  he  completes  the  purchase,  as  a  bona 
fide  purchaser,  without  notice  of  the  will,  would, 
by  registering  his  conveyance,  be  entitled  to  a 
preference  to  the  devisee  and  all  persons  claim- 
ing under  him :  (Jolland  v.  Stainbridge,  7  Ves. 
478.) 

Where  the   property   is  much  involved  and 
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incumbered,  it  will   be  prudent  to   search  for    Chap^x. 
memorialized  annuities ;    but  if  the  lands   are  Qf  indemnity. 
situated  in  a  register  county,  it  will  be  sufficient 
to  confine  the  search  to  the  registry  office. 

K  the  property  is  of  a  copyhold  tenure,  the  copyholds. 
court  rolls  should  be  inspected,  in  order  to  ascer- 
tain that  none  of  the  documents  have  been  omitted 
in  the  abstract. 

If  the  incumbrances  are  of  such  a  nature  that  if  vendor  ib 
the  vendor  is  unable  to  discharge  them,  the  pur-  ^J^  in. 
chaser  will,  as  we  have  already  seen  (vol.  i.  p.  18),  cumbrances 
be  entitled  to  annul  the  contract,  and  cannot  be  prescind 
compelled  to  complete  his  purchase  in  considera-  contract, 
tion  of  any  indemnity  the  vendor  may  think 
proper  to   offer  him   {Farrer  v.    Nightingale^ 
2  Esp.   N.    P.  C.  639;    Barnwell  v.  Harris, 
1  Taunt.  430 ;  Heame  v.  Tondins,  Peake,  N.  P. 
C.  192;  Hibbert  v.  Shee,  1  Camp.  N.  P.  C.  113; 
DuffeU  V.  Wilson,  i6. 401 ;  Balmanno  v.  Lumley, 
1  Ves.  &  Bea.  225;  Paton  v.  Brebner,  1  Bligh. 
•  66 ;  Ross  v.  Boards,  3  Nev.  &  Per.  382 ;  Aylett 
V.  AsJUon,  1  Myl.  &  Cra.  114) ;  neither,  on  the 
other  hand,  can  the  purchaser  hold  the  vendor  to 
bis  bargain,  and  call  upon  him  for  such  indemnity: 
{lb,)    Formerly,  indeed,  the  rule  seems  to  have 
been  otherwise  {Halsey  v.  Grant,  13  Ves.  73), 
and  it  used  to  be  referred  to  the  Master  to  con- 
sider what  the  indemnity  should  be ;  but  it  now 
seems  to  be  settled  that  a  purchaser  cannot  be 
compelled  to  accept  a  title  with  an  indemnity, 
nor  a  vendor  be  cdled  upon  to  give  one. 
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SECTION  ni. 


OF   INDEMNITT  AGAINST   INCUMBRANCES. 

Vendor  and  NOTWITHSTANDING  a  purchaser  cannot  be  com- 
SS^^'^e^r  peUed  to  take  an  incumbered  title  with  a  compen- 
mMitewSr"  nation,  or  a  doubtful  title  with  an  indemnity,  or 
respect  to  even  to  accept  an  equitable  title,  it  often  happens 
^1^1^^  that  he  has  no  objection  to  do  so,  upon  having  a 
«Bctive  titles  proportionate  abatement  in  the  purchase  money, 

or  incuni'       *      *  *  ^  * 

brances.  or  upon  receiving  a  sufficient  indemnity  to  pro- 
tect him  against  any  loss  he  may  incur  in  case 
his  title  should  be  disturbed.  It  sometimes 
happens  that  getting  in  the  legal  estate  would  be  * 
attended  with  great  difficulty,  in  consequence  of 
its  being  unknown  in  whom  it  vested,  or  it  being 
vested  in  several  persons;  as  where  the  legal 
estate  of  a  surviving  trustee  descends  upon  several 
daughters  as  co-parceners ;  some  of  whom  may  be 
abroad,  or  their  residence  unknown,  others  dead, 
having  left  infant  or  lunatic  heirs,  or  it  is  uncer- 
tain whether  the  heirs  be  living  or  dead,  and  many 
other  instances  which  might  be  enumerated, 
where  the  difficulty  and  expense  would  be  so  great 
as  in  small  purchases  to  exhaust  considerably  more 
than  the  full  amount  of  the  purchase  money.  It 
certainly  is  true  that  considerable  facilities  have 
been  affiDrded  by  recent  enactments  towards 
counteracting  the  evils  we  have  just  alluded  to, 
by  empowering  the  Court  of  Chancery  to  direct 
some  person  to  convey  ( 1  Will.  4,  c.  60;  4  &  5 
WilL  4,  c.  23);  still  this  can  only  be  done  at  a 
considerable  cost,  which  in  small  purchases  must 
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be  severely  felt ;  and  therefore  vendors  are  often    chaf^x. 
willing  to  sacrifice  a  considerable  portion  of  their  or  indemnity. 
purchase  money,  and  purchasers  to  accept  a  de- 
fective  title,  rather  than  submit  to  the  expendi- 
ture  which    must   necessarily  be    incurred   in 
obtaining  the  necessary  order  of  the  Court  of  , 

Chancery  for  a  conveyance  under  such  circum- 
stances. It  also  sometimes  happens  that,  although 
a  title  is  safe  from  disturbance,  the  owner  is  still 
unable  to  make  a  good  title ;  as  for  instance  where 
two  parties  had  equal  equitable  title  to  the  same 
property,  and  one  of  them  has  defeated  the  right 
of  the  other  by  length  of  possession,  and  thus 
acquired  an  absolute  equitable  interest,  yet  the 
legal  right  may  still  remain  unbarred:  (stat.  3  &  4 
Will.  4,  c.  27;  CholmondeUy  v.  Clinton,  Turn.  & 
Russ.  107.)  It  seems,  also,  that  where  a  pur- 
chaser has  expressly  stipulated  to  take  an  equit- 
able title  only,  he  would  be  decreed  to  do  sq; 
but  then  the  equitable  title  must  be  unobjection- 
able, and  it  must  be  carried  back  so  as  to  show 
the  root  v"  origin  of  the  title,  in  the  same  manner 
a?  in  purchases  of  the  legal  estate;  and  the  vendor 
most  also  show  that  the  legal  estate  which  is  out- 
standing cannot  possibly  be  used  adversely,  or 
in  any  way  that  may  prove  prejudicial  to  the 
purchaser's  interest  in  the  property. 

An  equity  of  redemption  is  often  sold  subject  As  to  par- 
te the  mortgage  debt.     One  great  disadvantage,  ^JS^^o/" 
however,  attending  a  purchaser  of  this  kind  is,  redemption. 
that  if  the  vendor  has  mortgaged  two  estates  to 
the  same  mortgagee,  the  purchaser  will  not  be 
entitled  to  call  upon  the  mortgagee  to  allow  him 
to  redeem  the  mortgage  of  the  purchased  pro- 
perty, unless  the  mortgage  of  the  other  estate  be 
also  discharged;  neither  will  it  make  any  dif- 
ference whether  both  mortgages  were  made  at  the 
same  or  at  separate  times;    nor  whether  such 
purchaser  had  or  had  not  notice  that  such  other 
mortgage   had  been  made:    {Ireson  v.   Denn, 


142  INTEBMEDIATE   PROCEEDINGS. 

chaf^x.  2  Cox,  425;  see  also  TUUy  v.  Davis,  Ambl.  733, 
Of  indemnity,  cited ;  £x  parte  Carter y  A. ;  Tribourg  v.  Lord 
Pomfret,  t6.  n.  21 ;  Roe  v.  SoUy,  2  Blackst.  726; 
Cator  y.  Charlton,  Collett  v.  Munden,  2  Yes. 
377,  cited ;  fFAife  v.  HUlacre,  3  You.  &  ColL 
597.)  A  purchaser,  if  there  is  the  slightest 
ground  for  apprehending  that  the  vendor  has 
executed  any  other  mortgage,  should  give  notice 
to  the  latter  of  his  intended  purchase,  and  at  tlie 
same  time  ask  him  whether  he  has  any  other  in- 
cumbrances on  property  of  the  vendor,  when,  if  the 
mortgagee  should  answer  in  the  negative,  he 
would  be  bound  by  his  answer,  and  the  purchaser 
would  not  then  be  precluded  from  redeeming  or 
paying  off  his  own  mortgage,  whether  the  vendor 
had  or  had  not  mortgaged  any  other  estates  to 
the  mortgagee.  And,  under  any  circumstances,  a 
purchaser  of  an  equity  of  redemption  should  give 
immediate  notice  to  the  mortgagee  of  his  pur- 
chase ;  otherwise,  if  the  latter  were  to  advance 
any  further  sums  of  money  to  the  mortgagor,  it 
would  be  binding  on  the  purchaser,,  notwith- 
standing the  lands  are  situated  in  a  register 
county,  and  the  mortgage  deed  is  duly  registered. 
Right  of  The  vendor  of  an  equity  of  redemption  will  be 

eqSSy  0^'  entitled  to  call  upon  the  purchaser  to  indenmify 
redemption  lum  against  the  mortgage  debt  whether  there 
purchaser  to  be  any  stipulation  to  that  effect  or  not,  it  being  an 
Sm  a«^  established  rule  that,  whenever  a  party  purchases 
mortgage  an  estate  subject  to  incumbrances,  he  is  bound  to 
*®^**  indemnify  the  vendor  against  them,  although  he    . 

did  not  expressly  engage  to  do  so,  and  the  pur- 
chaser having  become  the  owner  of  the  estate,  he 
must  be  supposed  to  indemnify  the  vendor  against 
the  mortgage.  In  the  purchase  deed,  therefore, 
the  purchaser  usually  covenants  to  pay  the  mort- 
gage debt  and  interest,  and  to  indemnify  the 
vendor  therefrom:  (see  the  form  in  the  Ap- 
pendix.) In  order,  also,  to  prevent  those  disputes 
and  misunderstandings  which  have  often  arisen 
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between  the  real  and  personal  representatives,  it  Chap^x. 
will  be  advisable  to  add  a  clause  to  the  purchase  Cfindmmuy. 
deed,  declaring  whether  or  not  the  personal 
estate  of  the  purchaser  shall,  as  between  his 
heir  and  executor,  be  the  primary  fund  for  the 
payment  of  the  mortgage  money:  (see  the  form 
infra.) 

A  covenant  of  this  kind  will,   however,  it  Covenant 
seems,  be  only  a  covenant  in  gross,  and  not  bind-  ofan^uity 
ing  on  the  assignees  of  the  land ;  for  in  order  to  ^^  >^mp- 
make  covenants  run  with  the  land,  there  must  be  indemniiy 
a  privity  of    estate  between  the  covenanting  from^^rt- 
parties,  and  this  in  the  eye  of  the  law  does  not  gage  debt  is 
exist  between  a  mortgagor  and  a  mortgagee,  the  gross,  a&d 
mortgagor  having  no  legal  estate  in  the  land,  JiJ^J"**^ 
that  being  vested  in  the  mortgagee;  consequently,  land, 
a  covenant  entered  into  by  a  purchaser  with  a 
mortgagor  is  considered  in  the  same  light  as  if 
entered  into  with  a  mere  stranger  to  the  land : 
{Webh  V.  Russell,  3  T.  R.  395.) 

Another  difficulty,  also  that  often  occurs  in  the  Mortgagor 
sales  of  equity  of  redemption,  is  the  inability  in  to^iiupon 
the  vendor  to  show  any  title  to  the  premises,  as  ^^^®®J?* 
he  has  no  power  to  compel  the  mortgagee  to  deeds. 
produce  his  title  deeds,  or  to  furnish  him  with  an 
abstract  of  them.     His  only  remedy  is  to  pay  off 
the  mortgage  and  then  take  up  the  title  deeds. 
Even  if  the  mortgagor  should  himself  have  pre- 
served   a  duplicate  abstract,  still,  without  the 
mortgagee's  consent,  the  purchaser  will  have  no 
opportunity  of  comparing  it  with  deeds.     But  in 
spite  of  this  formidable  objection,  where  a  good 
title  ap|>ears  on  the  face  of  the  abstract,  a  pur- 
chaser of  the  equity  of  redemption  is  often  con- 
tent to  rest  satisfied  with  this  imperfect  evidence 
of  title,  relying  upon  the  circumstance  that,  when 
the  mortgagee's  solicitor  accepted  the  security,  he 
took  especial  care  to  see  that  the  title  deeds  cor- 
responded with  those  set  out  in  the  abstract. 

An  estate  being  subjected  to  a  limitation  over  ^crby^way 
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Ch^  X.  ^j  ^gy.  q£  executory  devise  will  always  form  a 
CfiMkmmig.  fatal  objection  to  a  title,  becaose  a  vendor  cannot 
of  czerator7  ^7  ^^7  act  of  his  defeat  the  ulterior  limitation 
^fiSS*?"*  {P^ik  ▼.  BrawHy  Cro.  Jac  590;  Hamington  v. 
tion  tothe  Rudjfardy  cited  Lampefs  casCy  10  Co.  o2;  L^e  v. 
^'^^  Z>e,  Moore,  263);  still,  a  purchaser  may  often 

buy  an  estate  which  is  liable  to  be  defeated  by 
a  limitation  over  by  way  of  executory  devise, 
without  any  danger  of  eviction  or  disturbance, 
but  this  must  of  course  depend  upon  a  variety  of 
circumstances.     We  will  suppose,  for  example, 
an  estate  being  devised  to  A.  and  his  heirs,  but 
¥rith  a  limitation  over  to  B.  in  case  A.  should 
die,  leaving  no  children  or  issue  at  the  time  of 
his  decease.     In  this  case  A.  will  take  an  estate 
in  fee,  subject  to  a  limitation  over  by  way  of 
executory  devise:  {Porter  v.  Bradley,  3  T.  R 
143;  Doe  dem.  Barnfield  v.  Waiton,  2  Bos.  & 
Pull.  324;  Doe  dem.  Sheers  v.  Jeffery,  7  T.  R. 
789;  Doe  dem.  King  v.  Frost,  3  B.  &  A.  549: 
Doe  dem.   Smith  v.    Webber,   1  B.  &  A.  713.) 
Now,  during  the  whole  of  A.'s  lifetime,  his  estate 
will  be  contingent,  and  the  probability  of  its  be- 
coming absolute  will  depend  upon  whether  or  not 
he  leaves  any  issue  at  the  time  of  his  death.     If 
he  has  a  large,  numerous  and  healthy  offspring, 
then,  in  all  human  probability,  some  of  these  will 
outlive  him,  but  these  chances  are  lessened  as  the 
offspring  are  less  numerous  or  healthy,  and  still 
more  if  there  are  no  offspring  at  all,  whilst  the 
prospect  of  ever  having  any  may  in  some  instances 
be  so  remote,  or  improbable,  as  not  to  afford  the 
shadow  of  a  chance  that  the  contingent  estate 
will  ever  become  absolute. 
Astoeze-  The  like  observations  are  also  applicable  to 

StioMoIrer.  t^e  executory  limitation  over.  Its  ultimately 
becoming  a  vested  estate  may  sometimes  be  cal- 
culated upon  as  a  certainty,  as  in  a  case  like  that 
above  supposed,  where,  if  the  first  taker  is  not 
only  without  issue,  but  is  also  a  female  beyond 
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the  age  of  child-bearing ;  or  an  idiot,  or  incur-  ch^x. 
ablj  insane,  or  a  person  physically  incapable  of  QfrndeumUif. 
ever  having  children.  It  may  be  rendered  less 
certain  where  the  first  taker,  although  he  has  no 
issue  at  the  time,  is  not  incapable  of  having 
any  ;  and  thus  it  may  go  on,  until  the  scale  is  so 
completely  turned  the  other  way,  by  the  first 
taker  having  so  numerous  an  offspring,  as  to 
render  their  dropping  off  in  his  lifetime  so  im- 
probable, that  the  chanceof  the  executory  limita- 
tion ever  becoming  a  vested  estate  becomes  next 
to  an  impossibility. 

Where  there  is  a  reasonable  doubt  that  the  indonnmes 
estate  of  the  first  devisee  may  fail  of  becoming  ?^he  cSe^ 
absolute  by  his  death  without  issue,  it  has  some-  ^^^^^^^^ 
times  been  the  practice  to  efiect  an  insurance  titles. 
on  his  life;   at  other  times  a  bond  has  been 
given,  either  with  or  without  sureties;  and  some- 
times the  purchase-money  has  been  placed  in  the 
hands  of  trustees  to  be  invested  in  stock,  or  some 
other  security,  to  be  paid  over  to  the  persons  who 
would  have  been  entitled  to  the  purchase-money 
upon  the  estate  becoming  absolute,  or  to  be  re- 
paid to  the  purchaser  by  the  happening  of  the 
ocmtingency  upon  which  the  limitation  over  by 
way  of  executory  devise  was  to  become  a  vested 
estate. 

In  assurances  of  this  description,  if  the  parties  f  °?°??®° 
are  willing  to  incur  the  risk  of  the  lise  and  fall  win  be  saffl- 
of  the  stocks,  a  considerable  saving  in  stamp  duty  ^°i£^?^^ 
may  be  effected  by  previously  investing  the  pur-  ance  when- 
dbase-moneys  in  stock,  and  making  such  stock  dl^rstionis' 
the  consideration  for  the  purchase ;  for  in  this  case  *^n^^" 
aconunon  (1/.  I5s.)  deed-stamp  wiU  be  sufficient  encetoits 
to  cover  the  assurance ;  which  will  be  considered  *™®^"*' 
merely  in  the  nature  of  an  exchange,  the  estate 
being    conveyed  in  consideration  of  the  stock 
transferred;  nor  has  the  Stamp  Act  55  Geo.  3, 
c.  184,  imposed  any  cui  valorem  duty  on  sales  in 
oooaideration  of  stock. 

VOL.  n.  H 
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chap^x.  Tiie  ehief  objection  to  arrangements  of  tiuB 
Of  indemnity,  nature  is,  that  the  purchase-money  is  kept  tied 
up,  whilst,  at  least,  in  nine  cases  out  of  ten,  where 
property  of  this  kind  is  sold,  the  vendor  is  in 
immediate  want  of  ready  money.  Still  this  is  not 
universaUy  the  case.  A  vendor  may  sell  his  pro- 
perty to  raise  the  money  to  pay  for  other  estates 
purchased  by  him.  Whenever  this  occurs,  a  safe 
indemnity  may  be  obtained,  as  far  as  the  pro- 
perty purchased  by  the  vendor  is  concerned 
(supposing,  of  course,  the  title  to  be  good),  by 
conveying  such  property  to  trustees  upon  trust 
for  the  vendor,  until  the  estate  in  the  property 
sold  by  him  to  the  purchaser  becomes  absolute,  and 
upon  the  happening  of  that  event,  to  convey  the 
purchased  property  to  the  vendor.  But  in  case 
the  purchaser's  estate  is  defeated  by  the  happening 
of  the  contingency  on  which  the  executory  limi- 
tation over  in  the  property  sold  was  to  take 
place,  to  sell  the  purchased  property,  and  there- 
out repay  the  purchase-money  to  the  purchaser 
whose  estate  is  thus  defeated,  with  interest  firom 
that  time. 

An  arrangement  of  this  kind  may  also  be  use- 
fully resorted  to,  where  the  vendor's   circum- 
stances will  admit  of  it,  if  a  safe  title  would 
in  a  short  time  be  acquired  under  the  Statute  of 
Limitations.     Thus,  where  it  cannot  be  shown 
that  the  party  who  would  have  a  claim  is  dead, 
and  without  issue,  and  there  is  every  reason  to 
believe  that  both  circumstances  have  occurred, 
but  still  there  is  no  positive  evidence  to  prove 
those  essential  facts. 
Indemnity  to     But  although  an  agreement  to  take  an  imper- 
murt'C*    feet  title  with  an  indemnity  will  be  binding,  stall 
sufficiently    this  rulc  will  only  hold  where  the  indemnity  is 
SSe  Se    •  sufficiently  ample  to  insure  the  purchaser  against 
pnrchaser     \q^^  Hcncc,  where  one  estate  is  to  be  exonerated 
**^*^^^"^'  from  incumbrances  by  a  security  on  another 
estate,  the  security  must   be  co-extensive  in 
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quantity  of  estate  with  the  original  charge,  and  Chap^x. 
tiie  title  to  it  must  be  such  as  will  effectually  in-  QrindefiMdy. 
demnify  the  purchaser  from  loss;  for,  unless  the 
Tendor  can  insure  a  safe  indemnity,  the  purchaser 
will  be  entitled  to  abandon  his  contract:  {Cassa^ 
major  v.  StrodCy  1  Wils.  Cha.  Ca3.  428 ;  FOdes 
V.  Hooker,  3  Mad.  193.) 

Sometimes,  where  a  vendor  is  in  affluent  cir-  ^JJJ^J^if 
cumstances,  a  vendee  is  satisfied  with  a  bond  satisfied  with 
conditioned  for  the  repayment  of  the  purchase-  ^idenMifty. 
money  and  incidental  expenses,  in  case'  the 
vendee  should  be  lawfully  evicted  or  disturbed  in 
the  possession  of  the  purchased  property,  or 
should  be  damnified  by  any  incumbrances  law* 
folly  charged  upon  it:  (see  the  form  in  the  Ap« 
pendix.)  In  other  cases,  where  the  contingency 
depends  upon  one  party  surviving  another,  an 
indemnity  is  effected  by  insuring  one  of  the  lives, 
the  vendor  imdertaking  to  defray  the  expenses 
of  keeping  up  the  poHcy,  or  by  conveying  or 
assigning  sufficient  property  either  to  the  pur* 
diaser  or  some  one  in  trust  for  him  to  accomplish 
that  purpose. 
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CHAPTER  XI. 


INDEMNITY  BY  ASSURANCE  OF  TITLE. 

J/tttiefaT^  Great  assistance  will  in  future  be  afforded  for 
the  Law  the  securitj  of  titles  and  the  facilitating  of  the 
^^^^^^  transfer  of  estates  that  have  good  holding  titles, 
Society.  but  are  unmarketable  by  reason  only  of  some 
such  defects  of  proof  or  contingencies  as  I  have 
previously  described,  in  consequence  of  the  recent 
establishment  of  the  Law  Pbopebty  Assurance 
AND  Trust  Societt,  which,  among  other  objects  of 
great  utility,  proposes  to  assure  titles  by  way  of 
guarantee.  An  estate  so  assured  will  not  only 
be  as  valuable  and  marketable  as  any  other,  but 
it  will,  from  the  security  so  offered  to  a  purchaser, 
command  an  increased  price,  probably  more  than 
equivalent  to  fhe  cost  of  the  assurance,  so  that 
it  will  deserve  the  consideration  of  solicitors  and 
conveyancers  whether  they  should  not  in  all  cases 
advise  an  assurance  of  the  title,  however  good  it 
may  be,  as  the  readiest  means  of  securing  for  it 
the  best  price  in  the  market,  and  making  it  more 
easily  mortgageable.  But  Mr.  Stewart's  able 
Treatise  on  the  subject  of  Assurance  of  Titles  is 
no  doubt  well  known  to  the  reader,  and  I  would 
refer  them  to  it  for  further  information. 

I  may  add  here  that  leaseholds  and  other  ter- 
minable interests  in  property,  and  whether  for  a 
fixed  or  contingent  term,  are  also  proposed  to  be 
assured  by  this  society,  so  as  to  give  to  such  in- 
terests a  value  equal  to  freehold,  or,  probably,  a 
greater  value,  for  a  freehold  may. deteriorate  in 
value  with  time  and  changes,  but  a  leasehold, 
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.with  the  return  of  the  purchase-nKmey  assiired  cbap.  xi. 
onthe  expiration  of  the  lease,  would becertain  not  Qf  Zmnm 
to  decline  in  value,  but  to  the  last  would  be  worth     ^J^ 
the  sum  for  which  it  is  insured.    In  like  manner 
the  fines  and  renewal  fees  in  copyholds  and  life- 
holds  are  to  be  provided  for,  and  interests  depen- 
dent upon  life  are  also  to  be  secured  by  the  same 
society,  which  is  now  (January,  1850,)  in  course 
of  being  completely  registered,  and  will  probably 
have  commenced  its  business  before  this  volume 
goes  into  the  hands  of  the  reader,  (a) 

(a)  I  sabjoln  a  portiaQ  of  the  Prospectos  of  the  Law  Pro- 
pertjf  AMunmoe  and  Trust  Sodety^  which  will  better  enable  the 
leader  to  jadge  of  the  value  of  its  operations. 

"  The  Law  PnypertyABsarance  and  Thist  Society  is  established 
for  the  asBDianoe  of  property;  its  olrject  being,  by  the  applica- 
tioo  of  the  prindple  of  assoEsnoe,  to  secture  to  all  tenmnable 
and  nnoertain  interests  in  property  whatsoever,  a  value  eqaiv»> 
IsDt  to,  or  even  greater  than,  freehold,  so  that  they  shall  be 
eqoaD  J  available  with  freeholds  for  the  purposes  of  »dk  or  of 


"  It  also  purposes  to  embrace  the  atmntnoe  of  Utiet  that  are 
good  koldmg  tUlu  hat  not  marhetqble  tUles,  so  as  to  make  them 
marketable  and  mortgageable. 

"  Likewise,  the  manoffemeiU  qf  trutU. 

"  The  following  are  to  be  the  branches  of  business: — 

"  1.  Asiunmce  qf  Leaaeholdt, — At  present  the  purchaser  of 
a  Inawfhnld  loses  both  his  purchase-money  and  liis  house  or 
estate  at  the  expiration  of  his  lease.  In  the  market  it  is  slow 
of  sale,  and  always  conmiands  less  than  its  real  valne;  and  it 
is  veiy  difficult  to  procure  a  mortgage  upon  it.  So,  persons  who 
take  property  on  repairing  leases,  seldom  provide  a  fund  for  the 
npairs  required  on  quitting,  and  are  often  involved  in  ruin  by 
the  demand. 

"  The  Law  Property  Assurance  and  Trust  Society  is  designed 
t»  provide  a  remedy  for  this.  On  payment  of  a  small  annual 
premium,  the  society  will  secure  to  the  leaseholder  the  repay- 
moDt  of  his  capital  at  the  expiration  of  his  lease,  or  the  sum 
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cba>.  XI.      Annexed  is  a  scale  of  the  charges  fbr  assure 

Of  atmtmut  ancc  of  leaseholds,  and  other  fixed  t^minable 

.*/w*.     interests,  with  which  I  have  been  favoured  by 

the  editor  of  the  Law  Times,  with  whom  the 

design  of  this  admirable  sooie^  originated.     It 

required  for  repairs.  Combined  with  sach  a  policj  of  inBtiranee, 
a  leasehold  will  be  as  marketable  and  as  mortgageable  as  any 
freehold,  or  even  more  so,  for  its  Talne  will  be  certain  imder  any 
circumstances.  To  illustrate  the  worldng  of  this,  it  maj  be 
stated  that,  to  assure  the  repayment  of  a  purchase-money  of 
2,0002.,  at  the  exphration  of  a  lease  of  ninety-four  years,  the 
•mmal  premium  to  be  paid  will  be  only  31  Ss.  6dL 

"2,  Astwranoe  of  (7o^Ao&2f.-^opyhoide»  are  firequently 
seriously  embarrassed  by  the  payment  of  fines,  heriots,  and  ad- 
miisiang  ondeaths  and  renewals.  The  Law  Property  Aasuranoe 
and  Trust  Society  will  insure  the  sums  neoessaiy  to  meet  these. 

"3.  Autmmoe  of  LifeholdB. — ^All  property  held  on  lives  H 
wiO  assure  in  like  manner,  so  that,  on  the  dropping  of  the  lift^ 
the  sum  required  for  renewal,  or  the  value  of  the  pn^perty  lost, 
win  be  paid  to  the  assurer. 

**  4.  Assurance  against  amy  Contingency, — Property  or  file 
may  be  assured  against  any  other  oontingency  capable  of  bdng 
estimated,  for  the  security  of  individuals  and  families. 

"  5.  The  Assurance  of  Titles, — ^It  is  estimated  that  there  ars 
many  millions'  worth  of  property  in  the  United  Kingdom  un- 
marketable by  reason  of  some  technical  defects  in  title,  and 
which  have  yet  good  holding  titles.  These  may  all  be  made 
marketable  and  more  valuable  than  other  property  by  means  of 
an  assunmoe  of  title,  which  may  be  effected  with  great  benefit 
to  the  community,  and  with  large  profits  to  the  society. 

**  6.  The  Management  of  Trusts, — ^The  experience  of  every 
lawyer,  and  almost  of  every  individual,  must  have  shown  him 
the  difficulty  which  is  experienced  in  finding  responsible  trustees 
and  executors,  and  everywhere  are  to  be  seen  families  ruined  and 
creditors  losing  th^  debts  through  the  defaults  or  dishonesty  of 
trustees,  besides  the  responsibilities  and  risk  that  attach  to  the 
office,  making  men  daily  more  reluctant  to  undertake  it.  It  is 
believed  that  the  difficulty  may  be  completely  met  by  a  respect- 
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is  the  non-participating  scale,  which  does  not  C"^^^' 

entitle  the  assured  to  a  participation  of  profits.  Ctfamarma 

The  participating  scale  is  somewhat  higher.     It       . 

will  be  useful  to  the  reader  in  making  his 
valoations  for  a  purchase  or  mortgage. 

aUe  and  responsible  society  undertaking  the  management  of 
trosta,  being  paid  by  a  small  per-centage  on  the  ixmd,  as  are  the 
official  assignees  in  bankmptcy,  and  that  thousands  would  more 
^adly  commit  their  properties  to  the  care  of  snch  a  society  than 
to  indiTidnals  of  whose  responsibility  they  cannot  be  assured. 
Hie  moneys  of  the  tmst  fonds  to  be  invested  in  government 
seeniities. 

"^1,  The  CoXUdion  and  Guarantee  oj  i2ente.— This  is  to 
provide  finr  landlords  a  more  secore  dnd  satisftuitory  mode  of 
coOeeting  thdr  rents  than  by  the  present  machinery  of  house 
and  estate  agents,  and  to  accompany  it  with  a  guarantee  for  the 
amoont  of  his  rent,  in  the  nature  of  an  insurance." 
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CHAPTER  XII. 

OF  THE  PURCHASE  DEEDS. 

I.  General  Practical  Observations. 

Of  the  various  modes  of  conveyance, 

n.  Pkactical  Directions  for  Frepabing 
THE  Conveyance. 

1.  Of  the  Date. 

2.  I^arties, 

3.  Recitals, 

4.  Testatum  and  granting  clause, 

5.  Parcels  and  general  words. 

6.  Exceptions, 

7.  Habendum. 

8.  Limitation  of  Uses. 

9.  Covenants. 

nL  Assurances  of  Copyholds. 
lY.  Assignments  of  Leaseholds. 
y.  How    Mixed  Assurances   should  be 

MADE. 

VL  How  the  Assurance  should  be  pre- 
pared WHERE  A  Mortgage  and  Pur- 
chase ARE  CONTAINED  IN  THE  SAME 
INSTRUMENT. 

Vn.  Disentailing  Assurances. 
VUL  Of  the  Execution  and  Attestation. 
IX.  Costs. 


L  General  Practical  Observations.     ^ 

When  the  title  is  approved  of,  and  every  doubt  oftheprepa- 
and  difficulty  cleared  up,  the  next  and  conclusive  ^^ir^a*8e  ^  "^ 
Btqp  towards  winding  up  the  bargain  is  the  pre-  ^®®^*- 

h3 
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Chap,  xil  paration  of  the  purchase  deeds  and  such  other 
Purduue    assuranccs  as  may  he  necessary  for  completing 
*!!!^*      the  purchase.      This  duty,  as  we  have  already 
seen,  in  the  ahsence  of  an  express  stipulation  to 
the  contrary,  devolves  upon  the  purchaser's  soli- 
citor (vol.  i.  p.  40.) 
Fair  cop  of       When  the  latter  has  prepared  the  draft,  he 
^TChaac  to  should  forward  a  fair  copy  of  it  to  the  vendor's 
be  submittod  solicitor  for  his  inspection  ;   and  if  the  latter 

to  vendor's  „_  ^        ^        •»     t»  i  i 

soUcitor.  approves  of  the  same,  the  draft  may  then  be 
engrossed.  If  any  alterations  or  additions  be 
made,  it  will  then  be  for  the  purchaser's  solicitor 
to  see  how  far  they  are  material  to  his  client's 
interests;  but  whether  so  or  not,  no  alteration 
should  be  afterwards  made,  however  trivial  such 
alterations  may  be,  without  acquainting  the  other 
party  therewith  previously  to  the  engrossment 
of  the  deed. 

Of  the  various  modes  of  conveyance. 

Purchaaer         With  respcct  to  the  mode  of  conveyance  to  be 
select  what    adopted,  this  will  rest  with  the  purchaser,  who  is 

mode  of       j^^  proper  person  to  pay  for  and  tender  the  con- 
assurance  he         ^    ^       t    -t       n       -r       1     1         .1  1 
thinks         veyance,  and  therefore  has  the  best  right  to  select 

proper.  -^bat  mode  of  assurance  he  may  think  proper. 
In  ancient  days  the  most  usual  mode  of  convey- 
ance was  by  feoffment  with  livery  of  seisin,  which 
has,  in  fact,  continued  in  use  even  down  to  the 
present  time.  This  mode  of  conveyance  was  in 
many  cases  considered  the  most  eligible,  as  its 
operation  was  to  clear  all  disseisins ;  and  until 
recently  it  turned  all  other  estates  into  mere 
rights.  This  result  was,  however,  destroyed  by 
the  recent  statute  3  &  4  Will.  4,  c.  27.  And 
now  every  tortious  operation  of  a  feoffment  is 
taken  away  by  the  still  more  recent  enactment 
of  the  8  &  9  Yict.  c.  106 ;  so  that  feoffments 
having  now  no  greater  effect  than  an  ordinary 
innocent  mode  of  conveyance  of  the  property,  and 
the  giving  of  livery  of  seisin  being  attended  with 
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inoonveiiience  and  expense,  that  mode  of  c<m-  Chapjoi, 
▼ejance  is  likely  soon  to  grow  out  of  use  alto- 
gether. In  fact,  after  the  Statute  of  Uses  had 
introduced  the  modes  of  assurance  by  lease  and 
release,  and  also  by  appointment,  feoffments 
became  more  rarely  used,  except  in  the  three 
following  instances: — 1.  Where  the  conveyance 
was  made  by  a  corporation,  and  this  from  the 
erroneous  supposition  that  as  corporations  could 
not  be  seised  to  the  use  of  others,  they  could  not 
eonvey  by  a  deed  operating  under  the  Statute 
of  Uses,  on  which  account  the  practice  was  to 
make  them  convey  either  by  feoffment,  or  by  a 
common  law  lease  to  be  perfected  by  entry,  and 
arelease  founded  thereon.  2.  To  save  the  stapip 
duty  of  the  lease  for  a  year;  but  this  the  statute 
55  Greo.  3,  c.  184,  put  a  stop  to,  by  charging  the 
same  stamp  duty  on  a  feoffment,  as  if  a  lease  for 
a  year  had  been  actually  attached  to  it.  3.  Tp 
acquire  a  tortious  fee,  which,  as  we  have  already 
seen,  cannot  now  be  done. 

Mother  mode  of  conveyance  was  by  a  release 
at  common  law,  which  may  be  classified  under 
the  five  following  heads,  viz.: — 1.  By  way  of 
enlargement;  as  where  a  remainder-man  releases 
to  the  particular  tenant  in  possession.  2.  By  way 
of  passing  an  estate;  as  where  one  coparcener 
or  joint  tenant  releases  to  another  coparcener  or 
joint  tenant.  3.  By  way  of  passing  a  right;  fis 
wliere  a  disseisee  releases  to  a  disseisor.  4.  By 
way  of  extinguishment;  as  if  any  tenant  for  life 
makes  a  greater  estate  than  he  is  warranted  in 
granting,  and  I  release  to  the  grantee^  or  if  the 
lord  release  to  the  tenant  his  seignprial  rights. 
And  5.  By  way  of  entry  and  feoffment;  as  where 
a  diflseisor  rel»EUies  to  one  or  two  disseisees:  (see 
Walk.  Convey.,  edited  by  Morley,  Coote,  and 
Coventry.)  In  order,  however,  to  give  operation 
to  a  release,  it  was  absolutely  necessary  that  the 
releasee  should  be  in  actual  possession  of  the 
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Chap.  XII.  property;  and  hence  the  modem  practice  spnuig 
^aHfm^  up  of  creating  a  term  of  years  by  way  of  bai^gain 
and  sale  under  the  Statute  of  Uses,  which  that 
statute  executed  into  the  actual  possession  in  the 
lessee  without  entry,  who  thereupon  became 
capable  of  accepting  a  release  of  the  property,--— 
the  two  instruments  forming,  in  p<nnt  of  fact, 
but  one  assurance;  and  though  the  baigain  and 
sale  purported  to  bear  date  before  the  release^ 
both  assurances  were,  in  reality,  executed  at  the 
same  time,  forming  one  conveyance  under  the 
general  name  of  lease  and  release.  A  few  yeaxs 
since,  an  act  was  passed  for  rendering  a  release 
as  effectual  for  the  conveyance  of  freehold  estates 
as  a  lease  and  release  by  the  same  parties  (4  &  5 
Vict.  c.  21),  since  which  the  lease  for  a  year  has 
been  generally  dispensed  with  in  practice.  It 
was,  however,  necessary  that  a  release,  to  operate 
under  this  act,  should  be  expressed  to  be  made 
in  pursuance  of  it,  and  the  deed  of  release  was, 
and  is  stiU,  chargeable  with  the  additional  duty 
for  which  a  lease  of  a  year  would  have  been 
liable  :  (sect.  1.)  Another  act  was  afterwards 
passed  (7  &  8  Yict.  c.  76),  specifically  to  simplify 
the  transfer  of  property;  but  it  was  found  alto- 
gether so  inadequate  for  the  intended  purpose,  that 
it  was  deemed  prudent  to  repeal  it  by  an  act  pasded 
in  the  session  next  immediately  following:  (8  St9 
Vict.  c.  106.)  By  this  last-mentioned  enactment, 
all  corporeal  tenements  and  hereditaments  were 
declared,  as  far  as  regarded  the  conveyance  of 
the  immediate  freehold  thereof,  to  be  deemed  to 
be  in  grant  as  well  as  in  livery  (sect.  2),  so  that 
lands  of  inheritance  may  now  be  conveyed  by 
deed  of  grant  only — a  species  of  assurance  that 
was  formerly  only  applicable  to  incorporeal  here- 
ditaments, such  as  tithes,  rent-charges,  advow- 
sons,  or  the  like.  For  the  time  to  come,  therefore, 
there  is  no  doubt  that  the  conveyance  by  grant 
and  release,  being  the  most  proper,  will  super- 
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sede  conveyances  by  lease  and  release,  and,  with  chap.  xil 
appointments,  become  the  usual  mode  of  passing    p^^otcue 
real  property.    Still,  the  stamp  duty  for  the  lease      *«*•• 
for  a  year  attached,  as  it  previously  did  to  the  ^ 

release.  Another  act  was  also  passed  in  the  same 
session  (8  &  9  Vict.  c.  119),  which  directs  that, 
whenever  a  party  to  any  deed  made  according  to 
the  forms  set  forth  in  the  first  schedule  to  that 
act,  or  to  any  other  deed  which  shall  be  expressed 
to  be  made  in  pursuance  of  it,  or  referring  thereto, 
shall  employ  in  any  such  deed  respecting  any  of 
the  forms  of  words  contained  in  column  I.  of  the 
second  schedule  thereto  annexed,  and  distin- 
guished by  any  number  therein,  such  deed  shall 
be  construed  as  if  such  party  had  inserted  in  such 
deed  the  form  of  words  contained  in  column  11. 
of  the  same  schedule,  and  distinguished  by  the 
same  number  as  is  annexed  to  the  form  of  words 
employed  by  such  party ;  but  that  it  should  not 
be  necessary  in  any  such  deed  to  insert  any  such 
number:  (sect.  1.)  It  also  enacts,  that  unless 
there  was  a  special  exception  of  the  same,  the 
deed  should  include  the  usual  general  words, 
"  all  houses,"  &c.,  and  the  reversion,  &c.,  "  and 
all  the  estate,"  &c. :  (sect.  3.)  But  it  still  re- 
tained the  duty  of  the  lease  for  a  year.  At  last, 
however,  this  unmeaning  duty  has  been  repealed 
by  the  recent  statute  (13  &  14  Vict.  c.  97,  s.  6), 
which  also  abolished  the  additional  stamp  duties 
upon  feoffments  and  deeds  of  bargain  and  sale 
enrolled,  a  subject  we  shall  enter  more  fully  upon 
when  we  come  to  treat  upon  the  stamp  duties  on 
conveyances. 

The  act  (8  &  9  Vict.  c.  119),  does  not  seem  General 
to  have  met  with  any  approbation  amongst  the  ^JSarS^ 
Profession,  and  as  the  fifth  section  provides  that 
a  deed  not  taking  effect  under  this  act  shall  be 
as  valid  as  if  the  act  had  not  been  made,  the 
Profession  seem  almost  universally  to  have  availed 
themselves  of  this  saving  clause,  and  still  employ 
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Chap.  XII.  the  precedents  formerly  in  use  in  preference  to 
P^i^^uue  ^^6  scheduled  forms  set  out  in  the  act.  Mr. 
<^-  Browell,  indeed,  in  his  explanatory  notice  to  his 
edition  of  the  recent  Real  Property  Statutes,  re- 
marks (Browell's  Real  Property  Statutes,  p.  283,) 
that  ''great  caution  appears  to  be  requisite  in 
the  use  of  this  act,  as  the  forms  in  its  schedules 
are  in  strictness  appropriate  only  to  the  most 
simple  conveyances.  Even,"  he  continues  to  ob- 
serve, "  the  common  case  of  an  appointment  by 
a  vendor  seised  to  uses  to  bar  dower  to  similar 
uses  in  favour  of  a  purchaser  seems  one  in  which 
the  act  cannot  with  propriety  be  made  available 
to  any  important  extent,  inasmuch  as  the  form 
in  the  first  schedule  is  that  of  a  grant  in  fee- 
simple,  and  the  covenants  in  the  second  schedule 
are  framed  with  reference  to  an  assurance  of  that 
simple  description."  He  further  remarks  that 
*' the  acts  give  a  particular  efficacy  to  a  particular 
form  of  words,  and  that  the  slightest  deviation 
from  that  form  will  endanger  the  operation  of  the 
statute  with  reference  to  the  covenant  in  which 
the  mistake  occurs,  and  such  covenant  may  then, 
under  the  fifth  section  of  the  former,  or  the 
fourth  of  the  latter  act,  be  left  to  the  very  doubt- 
ful effect  it  may  have  by  its  own  independent 
operation." 

other  modes      Other  modcs  of  commou  assurance  were  fines 

of  assurance.  ^^^  recoveries,  the  two  former  of  which,  we 
have  already  seen,  have  b^en  recently  abolished. 
In  addition  to  these  may  be  added  deeds  of 
bargain  and  sale,  and  appointments  in  pursuance 
of  powers  under  the  Statutes  of  Uses  and 
Exchanges, — modes  of  assurance  that  may  still 
be  employed;  but  a  conveyance  by  way  of 
appointment  is  the  only  one  of  them  that  is  now 
often  resorted  to. 

Bargain  and       ^  bargain  and  sale  is  defined  to  be  ^  kind  of 

sale  enrolled.         ,  °  n         i    i  '  • 

real  contract,  founded  upon  some  pecumarj  or 
valuable  consideration  for  the  passing  of  real 
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estates  by  deed  indented  and  entoQedi  tmd  de-  ^^•^^' 
riving  its  operation  and  effect  under  the  Statute  PurduMm 
of  Uses.  Before  this  statute,  a  contract  for  the  ^!^' 
sale  of  land  raised  a  use,  to  conyert  which  into  a 
legal  estate  an  actual  conyeyance  was  necessary; 
but  that  statute  supplied  the  conveyance,  and 
transferred  the  seisin  of  the  vender  to  the  use  of 
the  purchaser,  who  having  thus  the  seisin  and 
the  use,  became  seised  of  the  legal  estate  without 
any  otiher  conveyance.  The  stat.  27  Hen.  8,  c 
16,  however,  required  this  assurance  to  be  en- 
rolled in  some  of  the  courts  at  Westminster,  or 
with  the  clerk  of  the  peace  of  the  county  in  which 
the  lands  are  situate,  within  six  /«mzr  months 
from  the  time  of  the  delivery  (Hob.  140;  2  Ins. 
673;  Shep.  Touch.  228),  which  period  hsA  been 
enlarged  by  the  late  act,  3^4  Will  4,  c.  74, 
with  r^ard  to  enrolments  in  Chancy,  to  six 
calendar  mcmths.  And  although  the  time  of 
enrolment  may  be  thus  postponed,  yet,  when 
completed,  the  deed  takes  effect  firom  the  time  of 
delivery,  and  not  from  the  time  of  enrolment :  (2 
Ins.  875;  MuUeny  v.  JevmmgSy  id,  674;  Thomas 
V.  I^ophatny  Dy.  218.)  Care,  however,  must  be 
taken  to  enrol  the  deed  within  the  prescribed 
time,  otherwise  it  will  become  inoperative. 

As  the  Statute  of  Uses  executes  the  use  in  the  ^^S^to 
bargainee,  and  as  a  use  cannot  be  limited  on  a  arise  out  of  a 
use,  all  ulterior  uses  limited  to  arise  out  of  the  ^?**"""^ 
seisin  of  a  bargainee,  under  a  deed  of  bargain 
and  sale,  will  necessarily  be  void  as  such,  although 
tfaey  will  still  be  good  in  equity  as  trusts;  hence 
it  follows,  that  an  effectual  power  of  appoint- 
ment^ capable  of  paanng  the  legal  estate,  cannot 
be  created  by  way  of  bargain  and  sale;  and  as, 
added  to  these  inconveniences,  the  expense  is 
greater  than  the  ordinary  conveyance  by  grant  or 
release,  because,  in.  addition  to  the  costs  of  en- 
n^ment,  the  same  duty  attaches  as  if  a  lease  for 
a  year  was  employed,  deeds  of  bargain  and  sale 
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Chap.  XII.  ^^y^  q^  therefore  often  been  used  as  a  mode  of 
FmxhoM    assurance  in  modem  times. 
"^^         A  bargain  aad  sale  was  formerly  the  universal 
B^ttD^on    mode  by  which  property  was  conveyed  under  a 
oidinaiy      Commission  of  bankruptcy;  but  that  species  of 
^I^J^'^^^  assurance,  except  as  to  copyholds,  has  been  taken 
bargaJiuand  away  by  the  recent  enactments  (1  &  2  WilL  4, 
SSbS*!'   c.  56,  and  12  k  13  Vict,  c  106,  s.  142,)  which 
rapt  Acts.     Y^gt  all  the  real  estate  of  the  bankrupt  in  his 
assignees^  by  virtue  of  their  office.  But  bargains 
and  sales  under  the  Bankrupt  Acts  differed,  both 
in  nature  and  quality,  from  a  bai^ain  and  sale 
under  the  Statute  of  Uses;  the  latter  being  a  con- 
tract for  money  or  money's  worth,  by  the  owner 
of  the  land  for  the  alienation  of  his  interest; 
which  contract  raised  a  use  in  &vour  of  the  pur- 
chaser, grounded  on  the  seisin  of  the  bargainor; 
which  use  was  by  the  statute  executed  into  pos- 
session the  moment  the  deed  was  enrolled;  but  a 
bargain  and  sale  under  the  Bankrupt  Acts  is 
merely  the  execution  of  a  naked  authority  given 
to  certain  persons  by  the  commission  or  fiat  to 
dispose  of  ^e  bankrupt's  estate,  and  has  no  othar 
title  to  the  appellation  of  a  bargain  and  sale,  than 
•  that  which  it  derives  from  the  occurrence  of  the 
words  ^'  bargain  and  sell"  in  the  statute  which 
confers,  and  the  instrument  which  executes  the 
authority:  (Hayes's  Conv.  97,  n.  6.) 
Appoint-  Where  a  power  of  appointment  is  given,  in 

addition  to  the  ordinary  jnodes  of  assurance,  the 
donee  of  the  power  may  convey  by  a  single  deed, 
and  thus  avoid  the  expense  of  the  stamp  for  a 
lease  for  a  year,  which  is  not  required  in  this 
mode  of  assurance.  Its  disadvantages  are,  that 
the  conveyance  may  possibly  fail  of  effect  for 
non-compliance  with  the  terms  of  the  power, 
added  to  which,  it  is  at  least  a  doubtful  point 
whether  the  covenants  for  title  run  with  the  land. 
This  arises  out  of  the  principle  that  the  purchaser 
coming  in  under  the  deed  creating  the  power, 
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and  not  under  the  party  exercising  it,  the  former  csAP.xn. 
claims  by  a  title  paramount  to,  and  independently 
o^  the  latter,  and  therefore  for  want  of  privity  of 
estate  the  appointee  cannot  claim  the  benefit  of 
covenants  entered  into  with  the  donee  of  the 
power.  Upon  the  same  principle,  the  exercise 
of  the  power  would  have  overreached  judgments 
entered  up  subsequent  to  the  deed  creating  such 
power,  even  where  the  appointee  had  notice  of 
them;  but  this,  as  we  have  already  seen,  has  been 
done  away  with  by  the  recent  act  1  ^  2  Vict, 
c.  110,  except  as  to  purchasers  who  have  no 
notice  of  the  incumbrance. 

An  exchange  at  common  law  is  a  mutual  grant  Exohaagw. 
of  equal  interests,  the  one  in  consideration  of  the 
other:  (Shep.  Touch.  16 ;  2  Black.  Com.  323.) 
In  a  conveyance  of  this  kind  no  livery  of  seisin 
was  required  (Co.  Litt.  506;  Perk.  sect.  285), 
the  assurance  being  perfected  by  the  entry  of 
both  parties,  which,  indeed,  is  indispensably  ne- 
cessary to  render  it  valid;  so  that  if  either  party 
die  before  this  be  done,  the  exchange  will  become 
inoperative :  (see  Butl.  note  to  Co.  Litt.  276.) 

An  exchange  can  only  be  made  betwixt  two  Bequisxtes  to 
parties,  though  the  number  of  persons  of  which  «f  1^"^^*^ 
such  parties  consist  is  immaterial:  (3  Wils.  483.)  «">^«>8«- 
The  foundation  of  the  assurance  at  conmion  law, 
is  a  mutuality  of  interest,  and  an  implied  war- 
ranty, which  engenders  the  right  of  entry  in  the 
case  of  eviction;  the  latter  is,  however,  now  de- 
stroyed by  the  recent  statute  of  8  &  9  Vict. 
c  106,  by  the  4th  section  of  which  it  is  enacted, 
that  an  exchange  made  after  the  1st  of  October, 
1845,  of  any  tenements  or  hereditaments,  shall 
not  imply  any  condition  in  law;  but  as  it  still 
leaves  the  equitable  doctrine  untouched,  by  which, 
after  mutual  conveyances,  one  estate  may  be  ren- 
dered liable  to  the  incumbrances  of  the  other,  it 
has  been  justly  remarked  that  a  greater  degree 
of  practical  inconvenience  arises  out  of  this  equity 
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CHA^xiL  than  any  which  formerly  existed  from  the  pre^ 
I'Mrektm    existing  form  of  exchange,  which  had  in  point  of 
'^'      fact  nearly  become  obsolete :    (Browell's  Beal 
Property  Stat.  276.)    In  an  exchange  it  was  not 
formerly  necessary  that  it  should  have  been  made 
by  deed,  unless  the  subject  of  it  lay  in  grant,  or 
was  situate  in  different  counties;  in  other  cases 
a  mere  note  in  writing  would  have  been  suffi-^ 
dent:  (Co.  Litt  50,  51.)    But  now  the  statute 
of  8  ^  9  Vict.  c.  106,  enacts,  that  an  exchange 
of  any  tenements  or  hereditaments,  not  being 
copyholds,  made  after  the  31st  of  October,  1845» 
shall  be  void  at  law,  unless   made    by  deed: 
(sect.  2.) 
Jj^^*      This  mode  of  assurance  has  not,  however, 
oflsaranoenot  been  often  resorted  to  in  modem  times,  the  object 
rMortodtof  ^  ^t  having  usually  been  effected  by  mutual  re* 
leases,'  the  one  being  expressed  to  be  made  in 
consideration  of  the  other  (see  the  form  in  the 
Appendix,  No.  XXYIIL),  instead  of  making 
each  a  pecuniary  consideration  for  the  whole 
value;  not  only  because  it  more  accurately  de- 
scribes the  transaction,  but  what  is  often  highly 
important,  considering  the  present  high  scale  of 
stamp  duties,  it  saves  the  cui  valorem  duty  which 
would  otherwise  attach  on  each  conveyance,  and 
by  the  Stamp  Act  (55  Geo.  3,  c.  184),  if  the  sum 
paid  for  equality  of  exchange  is  under  3001.  the 
common  deed»stamp  is  sufficient;  but  if  it  amounts 
to  or  exceeds  that  sum,  an  ad  valorem  duty,  the 
same  as  on  other  purchases,  will  become  payable* 
SS^*      We  have  already  seen  (antCy  voL  i.  170,  et  seq.) 
acknowiedg.  that  a  tenant  in  taal  may  bar  the  entail  and  oon- 
m^ed'      vey  the  entailed  property  by  deed  enrolled;  and 
women.       as  the  act  empowering  him  to  do  so  does  not  { 
prescribe  any  particukr  mode  of  assurance,  the 
conveyance  may  be  made  by  any  existing  mode 
of  assurance  by  which  property  may  be  conveyc 
from  one  party  to  another.    As  the  deed,  hawi 
Qver,  requires  enrolment,  where   a   power 
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appointment  is  intended  to  be  reserved,  or  uses  chap^. 
are  intended  to  arise  out  of  the  seisin  of  the    ^*^2^ 

party  to  whom  the  property  is  conveyed  by  the      ^' 

disentailing  deed,  in  order  to  prevent  the  possi-> 
bOity  of  the  legal  estate  vesting  in  the  grantee 
or  releasee,  it  has  become  the  more  nsnal  practice 
to  <»Dit  the  words  **  bargain  and  sell"  in  the  con- 
veyance, using  only,  the  words  "  grant  and  re- 
lease,"  or  '^  grant,  release,  and  confirm."  But 
iiotwithstandi]%  a  deed  of  bargain  and  sale  had 
the  disadvantage  above  alluded  to,  still,  where 
the  sole  object  of  the  conveyance  was  to  conv&y 
an  estate  immediately  to  a  purchaser,  who  was 
indifferent  as  to  reserving  a  power  of  appoint* 
ment,  and  as  it  took  effect  without  a  lease  for .  a 
year,  the  expense  of  enrolment  of  that  instrument 

^  was  saved,  as  the  lease  for  a  year,  as  well  as  the 
leiease,  required  enrolment.  But  now  a  lease  for 
a  year  is  disused,  so  that  at  present  a  bargain  and 

'  aale  has  no  adyant^e.ov^r  the  modem  grant  and 
release;  but  a  deed  of  bargain  and  sale  has  this 

I  inconvenience,  viz.  that  it  has  been  doubted 
whether,  if  a  disentailing  deed  by  this  mode  of 
aasarance  goes  beyond  the  mere  purpose  of  effect- 
ing a  sale  to  a  purchaser — as  if  it  were  made 
for  the  purpose  of  resettling  the  estate,  or  con- 
verting the  entail  into  an  estate  in  fee-simple, — 
a  SL  stamp  may  not  be  necessary ;  it  seems,  upon 
the  whole,  therefore,  that  the  assurance  by  grant 
and  release  under  the  recent  enactments  is  the 
most  eligible  mode  for  barring  the  entails  at  the 
present  day.     (See  the  forms  in  the  Appendix, 

Nos.  xxn.,  XXIV.,  XXV.,  XXVI.,  xxvn., 
xxvm.) 

It  not  unfrequently  happens  that  a  tenant  in  ?^!°^^ 
taal,  selling  part  of  iJs  property,  is  desirous  of  wuibe 
barring  the  entail  in  the  residue  which  he  intends  ^^^■^''y* 
to  retain  the  possession  of.    In  a  case  of  this 
Und,  it  will  be  advisable  to  bar  the  entail  by  a 
distinct  deed  from  that  by  which  the  property  is 

\ 
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Chap.  XII.  conveyed  to  the  purchaser  (see  the  form  in  the 
Appendix,  No.  XXTT.),  a  course  which,  indeed, 
is  always  to  be  recommended  wh^re  the  deed  of 
eonvejance  is  likely  to  run  to  any  considerable 
length,  as  the  whole  conveyance  must  be  enrolled 
at  the  vendor's  expense;  for  the  same  reason  that 
he  was  obliged  to  bear  the  expenses  of  a  fine  and 
recovery,  when  either  of  those  assurances  was 
necessary  for  perfecting  his  title. 

Leasehold  property  passes  by  deed  of  assign- 
ment, and  the  legal  estate  of  copyholds  by  entiy 
an  the  court  rolls;  but  in  addition  to  this,  there 
is  usually  a  deed  declaring  the  uses  of  the  sur* 
render:  (see  the  form  in  the  Appendix,  No. 
XXIX.)  Freehold,  leasehold,  and  copyhdd 
estates  may,  however,  be  all  conveyed  by  the 
same  deed  (see  the  form  in  the  Appendix,  No. 
XXXV),  a  subject .  I  shall  enter  upon  more 
fully  when  I  come  to  treat  of  assurances  relating 
to  leasehold  and  copyhold  property. 


Leasdiolds 
and  copy- 
holds. 
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SECTION  n. 


PRACTICAL.      DIRECTIONS     FOE     PREPARING     THE 

CONVEYANCE. 

The  conveyance  should  always  commence  with  Of  the  date. 
the  date,    although,  in  point  of  fact,  it  will  be 
equally  good  if  it  has  no  date  at  all,  or  an  im- 
possible date,  as  the  30th  of  February,  the  Slst 
of  November,  or  the  like,  if  the  time  of  delivery  1 1 
can  be  proved ;  for  a  deed  takes  effect  from  the  / 1  /^ 

,  tune  of  its  delivery,  and  not  from  the  day  on  / 1 
which  it  is  dated:   (Co.  Litt.  46;  By.  28;  2 

I  Black.  Com.  304;  House  v.  Laxton,  Cro.  Eliz. 
890;  SioTie  v.  Bayle,  3  Lev.  348;  Doe  v.  Day, 
10  East,  427.)  When  conveyances  by  lease  and 
release  were  in  use,  the  practice  was  to  date  the 
bargain  and  sale  for  a  year  on  the  day  preceding 
the  release,  unless  the  latter  was  executed  on  a 
Monday,  in  which  case  the  bargain  and  sale  was 
dated  on  the  Saturday,  leaving  the  interval  of  a 
day,  in  order  that  it  might  not  appear  to  have 
been  executed  on  a  Sunday ;  still,  the  latter  cau- 
ticm  was  unnecessary,  as  the  statute  for  the  better 
observance  of  the  Lord's-day  (29  Car.  2,  c.  7) 
applies  only  to  process  and  proceedings  of  the 
ooorts,  and  dealings  in  the  course  of  trade,  and 
not  to  private  transactions  of  individuals  as  be- 
tween themselves  by  way  of  conveyance.  Some- 
times the  lease  and  release  are,  from  inadvertence, 
dated  on  the  same  day ;  but  even  then,  the  con- 
veyance has  been  held  equally  good  by  giving 
priority  to  the  lease  for  a  year:  (  Taylor  v.  Horde, 
1  Bur.  103, 107.)  Mr.  Preston  has  also  expressed 
an  opinion  that,  ^'  supposing  it  should  appear  in 
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CHAP.xn.  evidence  that  the  lease  and  release  were  both 
PraeHoed    executed  on  the  same  day,  but  the  release  was 
orpr^rLg  executed  before  the  lease  for  a  year,  it  is  highly 
^       probable  that  under    these  circumstances  the 
eonveymee,  court  would  Bupport  a  title  derived  under  these 
instruments.     The  lease  and  release,"  he  con- 
tinues to  observe,    ''  are  parts  of  the   same 
assurance,  and  the  court  might  well  decide  that 
the  execution  of  the  several  instruments  was  to 
be  considered  as  one  entire  transaction,  and  that 
the  law  gives  priority  in  its  construction  to  the 
execution  of  the  lease  for  a  year:"  (2  Prest.  Coa 
364;  see  also  CromwelTs  case,  2  Rep.  74,  b; 
Ferrers  v,  Fermor,  Cro.  Jac.  643 ;  Herring  v. 
Brown,  2  Show.  186;  Selwynv,  Selwyn,  3  Bur. 
113.)    The  same  learned  writer  also  observes, 
that  in  some  cases  there  may  be  a  mistake  ia 
dating  the  lease  and  release,  by  giving  a  priority 
of  date  to  the  release  instead  of  tiie  lease.  Under 
these  circumstances,  he  considers  the  recital  in 
the  release  would  in  all  probability  be  the  foun- 
dation for  averring  the  prior  delivery  of  the 
lease  for  a  year,  thus  making  it  a  good  and  suffix 
cient  groundwork  for  the  i^ease,  or  ihp  recital 
would  be  evidence  of  a  separate,  distmct,  and 
antecedent  lease;  and  the  rule  of  law,  bdng  (as 
we  have  already  seen),  that  a  party  may  admit  a 
deed  as  dated  on  one  day,  and  first  delivered  on 
another :    {House  v.  Laxton,  Cro.  Eliz.  890 ; 
Stone  V.  Bayle,  3  Lev.  348;  Lord  Say  ani 
Sele's  case,  10  Mod.   40  ;    Barker  v.   KeatSt 
Freem.  250.)     Questions  of  this  kind  are,  how* 
ever,  now  become  less  important  than  formerly, 
when  conveyances  by  lease  and  release  were  thi 
most  common  modes  of  assurance,  but  which, 
now  that  the  lease  for  a  year  may  be  dispensed 
with,  is  seldom  resorted  to. 

Formerly,  when  deeds  were  more  conciselj 
drawn  than  has  been  the  modem  practice,  it  wn 
usual  to  write  both  parts  on  the  same  piece  cl 
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parchment,  with  some  letters  of  the  alphabet  C"^-  m^- 
written  between  them,  through  which  the  parch*  JP>-«»etfagi 
ment  was  cut,  either  in  a  straight  or  indented  fJ^I^SjlStit^ 
line,  80  as  to  leave  half  the  letters  on  one  part  ^ 
and  half  on  the  other.  The  practice  of  the  pre-  — 
sent  day  is  merely  to  cut  the  parchment  in  a 
waving  line,  without  cutting  through  any  letters 
at  all,  so  that  now  the  indentation  serves  very 
little  other  purpose  than  giving  name  to  the  in- 
strument; nor  was  it  necessary  that  the  deed 
should  have  been  indented  at  the  time  of  delivery, 
for  if  done  afterwards,  it  would  have  been  equally 
▼aHd.  But  until  this  was  done,  it  was  held  to 
be  no  indenture,  or  capable  of  operating  as  such. 
The  act  of  the  7  &  8  Vict.  c.  76,  abeady  alluded 
to  {ante,  p.  166X  did  away  with  the  necessity  of 
indenting  a  deed,  and  did  not  even  require  that 
an  instrument,  to  have  its  operation,  should  be 
so  entitled.  This  act  is  now  repealed  by  stat. 
Sk9  Vict  c.  106,  under  which  indentures  have 
'Rgained  their  ancient  and  long-established  name, 
with  this  additional  advantage,  that  no  actual 
indentation  is  now  requisite  to  entitle  them  to 
'Support  that  title ;  so  that,  if  expressed  to  be  an 
indenture^  the  instrument^  whether  indented  or 
not,  will  now  be  received  in  evidence  as  such: 
(1  Hughes  Pract.  Mort.  53.) 

An  indenture,  it  must  also  be  remembered,  is  indenture  a 
a  more  powerful  instrument  than  a  deed-poll,  for  mI^^h^^' 
*n  the  parts  of  an  indenture  make  but  one  deed  ^*  ^  » 
(Shep.  Touch.  50;  Plow.  134;  26  Hen.  6,  cc.  24,       ^^ 
25;  litt  S.  370;  6  Hen.  6,  c.  35 ;  35  Hen.  6, 
c  34),  and  every  part  is  of  as  great  force  as  all 
Ihe  parts  put  together,  working  by  estoppel,  and 
batring  and  concluding  every  party  executing  it 
(Plow.  421,  434);  whereas  a  deed-poll  is  but  of 
one  part,  and  will  be  expounded  to  be  the  sole 
deed  of  the  party  making  it,  and  the  words  therein 
tootained  will  be  construed  to  be  binding  on  him 
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Chapel  Qjjjy^  j^j^  therefore  cannot  create  an  estoppel  in 
J*raeHeai    point  of  estate:  (Shep.  Touch.  53.) 
AtrprmriMff     With  respcct  to  the  parties  to  a  deed,  thej 
J^^   should  be  described  by  their  proper  Christian  and 
—    '  surname,  place  of  abode,  and  additions;  or,  in  the 
2Jj^^2riJ!'  case  of  a  corporate  body,  by  the  name  of  incor- 
tions  of  the  poration;  sometimes  also  it  will  be  necessary  to 
^^*^^'        state  the  particular  situation  in  which  they  stand 
to  the  conveyance  ;  as  ^*  trustee,  heir-at-law, 
executor,"  &c. 
ojjerto  The  order  in  which  the  parties  should  be 

^axtLm  phiced  in  the  deed  with  regard  to  their  estates 
piiM»d  ^  ^^^  interests  will  require  some  attention,  though 
an  error  in  this  respect  will  not  invalidate  the 
assurance.  The  correct  way  of  arranging  the 
parties  is  to  place  the  granting  parties  first:  and 
amongst  them,  those  having  legal  estates  must 
have  the  priority;  next,  those  having  equitable 
or  beneficial  interests;  and  after  them,  the  parties 
to  whom  the  legal  estate  is  to  be  conveyed ;  and 
then  those  taking  equitable  estates,  if  the  latter 
are  to  be  made  parties  to  the  deed.  Where  per- 
sons assigning  or  surrendering  chattel  interests 
are  parties,  they  are  placed  next  after  the  persons 
having  equitable  estates  of  freehold.  Where 
husband  and  wife  are  the  conveying  parties,  they 
are  usually  coupled  together  in  the  conveyance; 
as  John  Smith,  of,  &c.  and  Ann,  his  wife,  &c. 
mentioning  only  the  Christian  name  of  the  ivife. 
Whether  The  general  rule  that  no  one  can  grant  by 

grantOTtSw  deed,  or  take  an  immediate  estate  under  it,  with- 
o^ydeedwho  qh%  being  named  as  a  party,  does  not  extend  t»i 
tioned  in  the  pcrsous  taking  by  way  of  use,  or  the  benefit  of  a! 
premiaen.      trust,  or  any  estate  by  way  of  remainder;  so  that* 
it  is  not  necessary,  where  such  are  intended  ttf 
take  in  that  way,  to  make  them  parties  to   tht 
deed (Samme^s  cctse^  13  Rep*  55;  GUbyT.  Coplei/k 
3  Lev.  138);  and  now,  under  the  recent  statute 
8  &  9  Vict.  c.  106,  parties  not  named  in  thi 
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premises  of  a  deed  may  take  immediately  under  C"^^^™- 
it:  (sect.  5.)  Prattusta 

Wlien  a  vendor  who  holds  an  estate  under  the  /or  preparing 
usual  dower  uses  conveys  to  a  purchaser,  in  strict       *** 
technical  propriety  the  dower  trustee  ought  to 
join,  upon  the  principle  that  as  the  fe^-simple  is  ^^^^ 
professed  to  be  conveyed,  all  the  estates  forming  component 
eomponent  parts  of  that  fee  should  be  included  fee  sbonid  be 
in  sach  conveyance;  stiU  it  is  a  matter  of  no  real  Jjciuded  in 

%  ,  ,     ,  the  conrey- 

importance,  the  trustee  s  estate  being  no  more  ance. 
than  a  remainder  for  the  life  of  the  vendor  ex- 
pectant on  the  forfeiture  of  his  life  estate,  and  it 
is  understood  that  the  late  Mr.  Butler  has  ex- 
pressed an  opinion  that  a  purchaser  cannot  insist 
on  the  concurrence  of  the  dower  trustee,  unless 
the  power  be  either  suspended  or  destroyed. 

Persons  also  are  sometimes  made  parties,  not  ^^®°  v^f- 
ictaaUy  for  the  purpose  of  conveying  anything,  m^de^^rtiea 
bat  merely  for  concurring  in  the  conveyance,  JJi^n^^ 
either  because  their  consent  is  essential  to  the  not  essential. 
validity  of  the  deed,  or  because  they  stand  in 
luch  a  relation  to  the  transaction  that  it  is  de- 
srable  there  should  be  recorded  evidence  of  their 
howledge  of  it.  Hence,  for  example,  where  a 
person  has  devised  lands  to  trustees,  upon  trust 
to  sell,  and  pay  debts  and  legacies,  the  heir-at- 
hv  and  legatees  are  frequently  made  parties  to 
the  conveyance  to  the  purchasers,  although  in 
l^al  strictness  they  are  not  necessary  parties  to 
nch  conveyance.  In  case  of  sales  under  powers 
of  sale  contained  in  mortgage  assurances,  it  is 
innecessary  to  make  the  mortgagor  a  party  to  the 
BooFeyance;  although,  indeed,  it  was  at  one  time 
ionbted  whether  a  mortgagee  could  have  effected 
I  sale  so  as  to  have  been  binding  on  the  equity 
rf  redemption  without  the  mortgagor's  concur- 
f»ce  (see  1  Pow.  Mort.  14);  but  these  doubts 
lave  been  long  since  set  at  rest,  and  the  validity 
rf  the  exercise  of  powers  of  this  kind  so  firmly 
published,  that  a  purchaser  under  a  power  of 
;   VOL.  u.  I 
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Chap.  xn. 
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Bankrupt. 


sale  contained  in  a  mortgage  deed,  cannot  insist 
upon  the  mortgagor's  being  made  a  party  to  the 
conveyance,  even  where  there  is  an  express 
covenant  on  his  part  to  concur  in  the  sale:  {Ckty 
V.  Sharpcy  18  Ves.  436;  Carder  v.  Morgan^  ib, 
344.)  And  it  seems  that  if  a  purchaser  should 
refuse  a  specific  performance  without  such  con- 
currence,  that  it  would  be  decreed  against  him 
with  costs:  (Coote,  Mort.  503;  1  Hughes,  Pract. 
Mort.  67.) 

Nor  will  a  concurrence  of  ceatms  que  trust  be 
necessary  where  lands  are  directed  to  be  sold  by 
trustees,  and  the  purchase-moneys  to  be  applied 
for  the  benefit  of  such  cestuis  que  trusty  if  the 
deed  or  will  creating  the  trust  contains  a  clause 
that  the  trustees'  receipts  shall  be  a  sufficient 
dischai^e  to  purchasers;  but  if  this  clause  be 
omitted,  all  the  cesiuis  que  trust  should  concur  in 
the  conveyance. 

When  a  vendor  dies  between  the  time  of  sign- 
ing the  contract  and  the  completion  of  the  pur- 
chase, as  the  purchase  money  will  then  go  to  his 
executors,  and  form  part  of  his  assets  (Sykes  v. 
Listor,  5  Vin.  Abr.  451;  Baden  v.  The  Earl  of 
Pembroke^  2  Vem.  213;  Bubfs  casCy  2  Freem. 
38;  Smithy.  Hibbardy  2  Dick.  712;  Foky  v. 
Percevaly  4  Bro.  C.  C.  419),  the  executors  or 
administrators  must  be  parties  to  the  conveyance, 
to  release  their  claims  and  acknowledge  the  re- 
ceipt of  the  purchase-money,  as  must  also  the 
heir-at-law,  to  convey  the  legal  estate  in  the 
property,  which  still  remains  in  him :  (see  tb 
form,  infra.) 

A  buikrupt  is  also  made  a  party  to  the  con 
veyance  of  his  estate,  to  obviate  any  difficulty 
which  a  purchaser  might  otherwise  be  subject 
in  maintaining  or  proving  the  title:   (see 
form,  infra.)     By  a  late  Bankrupt  Act 
(6  Geo.  4,  c.   16,  8.  28  ;  Ex  parte   Ti 
I  Moo.  &  M.  64),  the  Lord  ChanceUor  is 
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powered,  upon  petition,  either  by  the  assignees  chap.xii. 
or  a  purchaser,  to  direct  the  bankrupt  to  join  in    Practical 
the  conveyance;  and  in  case  of  his  refusal,  the  j^j^l^^^ 
order  of  the  court  will  have  the  same  effect  as  if       ^ 
he  had  actually  concurred.      And  by  statute  *^^^^' 
12  &  13  Vict.  c.  106,  which  repeals  the  statute 
6  Greo.  4,  c.  16,  the  court,  upon  the  application 
of  the  assignees,  or  of  any  purchaser  from  them 
of  any  part  of  the  bankrupt's  estate,  if  such 
bankrupt  shall  not  try  the  validity  of  the  adju- 
dication, or  if  there  shall  have  been  a  verdict  at 
law  establishing  its  validity,  may  order  the  bank- 
rupt to  join  in  any  conveyance  of  such  estate  or 
any  part  thereof;  and  if  he  shall  not  execute  such 
conveyance  within  the  time  directed  by  siich 
order,   such  bankrupt,  and  all  persons  claiming 
under  him,  shall  be  estopped  from  objecting  to 
the  validity  of  such  conveyance;  and  all  estate, 
right,  or  title  which  such  bankrupt  had  therein 
shall  be  as  effectually  barred  by  such  order,  as  if 
such  conveyance  had  been  executed  by  him  : 
(sect.  148.) 

So,  where  the  consent  of  any  person  is  required  Where  the 
by  the  terms  of  a  power,  or  a  trust,  or,  as  in  the  Sn^^^^f 
case  of  a  protector  under  a  disentailinfi"  deed,  he  ?^"  person 

m  ypflPiTftfl  lift 

should  be  made  a  party  to  the  deed  requiring  his  wiUbecome 
concurrence,  which,  though  not  actudly  neces-  L^!***^ 
sary,  will  effectually  prevent  any  questions  from 
arising  as  to  whether  a  prospective  or  retrospec- 
tive consent  is  sufficient:  (Conveyancer's  Recital 
Book,  20.)     In  the  conveyance  of  an  equity  of  Mortgagee 
redemption,  the  mortgagee  should  either  be  made  partylw  con- 
a  party,  or  at  any  rate  have  notice  of  the  pur-  l^^^^f^ 
chase;  because,  if  he  were  to  advance  any  further  redemption, 
sum  without  having  had  either  express  or  implied  notice  of 
notice  of  it,  such  further  advance  would  be  a  valid  such  con- 
charge  on  the  estate  in  the  hands  of  a  purchaser:  ^®^*°*'®' 
{^S^herd  v.  TUlei/,  2  Atk.  348,  349.) 

It  sometimes  happens,  that  when  the  contents  Reciteis» 
oC  a  deed  are  extensive  and  complicated,  persons  binding  on 

i2 
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thepartiM 
to  a  deed. 


Chap,  xh.  object  to  be  parties,  from  an  apprehension  that 
Praetieai    they  would  be  considered  as  much  bound  bj  as- 

'i^pr^ming  scrtions  in  the  recitals,  as  by  the  effect  of  the 
^       deed;  but  it  seems  that,  generally  speaking,  none 

"^"''*''"*^'  of  the  parties  would  be  bound  further  thim  they 
appear  from  the  general  import  of  the  deed  to 
have  agreed  to  be  bound,  and  that  the  general 
expressions,  and  it  is  hereby  declared  and  agreed 
by  and  between  the  said  parties,  S^c,  would  be 
considered  as  applying  to  those  only  who  are 
immediately  interested  in  such  agreement.  But 
to  remove  all  doubt  about  the  matter,  a  general 
clause  may  be  inserted,  referring  each  distinct 
part  of  the  deed  to  the  person  particularly  in- 
terested in  it. 


Recitali 
must  depend 
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3.   0/  the  Recitals. 

The  recitals  must  ever  depend  upon  the  par- 
ticular circumstances  and  state  of  the  title,  so 
that  it  is  scarcely  possible  to  lay  down  any  pre- 
cise rules  upon  the  subject.  As  a  general  maxim, 
the  best  course  to  follow  is  to  avoid  loading  the 
conveyance  with  unnecessary  and  lengthy  recitals, 
but  at  the  same  time  never  to  omit  the  recital  of 
any  fact  or  assurance  that  may  serve  to  develop 
the  relationship  in  which  the  conveying  parties 
stand  to  each  other  with  respect  to  the  subject- 
matter  of  conveyance.  K  the  deeds  that  are  to 
be  delivered  over  to  the  purchaser  are  of  them- 
selves sufficient  to  enable  him  to  defend  his  title, 
no  recitals  are  essential  to  his  security;  in  such 
case,  therefore,  the  recitals  may  be  very  short,  or 
may  be  omitted  altogether.  If,  on  the  other  hand, 
his  title  depends  upon  circumstances  which  do 
not  appear  on  the  face  of  the  deeds  delivered  to 
him,  these  circumstances  should  be  all  set  forth  in 
the  recitals. 

If  the  conveyance  is  made  by  appointment  and 
release  under  the  common  dower  uses,  the  deed 
of  conveyance,  by  which  the  power  is  created, 
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should  always  be  recited  (see  the  form,  tn/ra,  Chap^^. 
No.  L,   clause  2);  as,  indeed,  it  should  in  all    Practical 
cases  where  a  power  of  appointment  is  exercised.  y^^J^SSv 
Sometimes  the  instrument  creating  the  power  is       '^ 
recited  in  the  testatum  clause;  as,  "in  conside-  *^^5!!!!^' 
ration  of,  &c.  the  said  A.  B.  by  virtue  and  in  ^^^^ 
exercise  of  a  power,  &c.  limited  to  him  by  a 
certain  indenture"  (stating  the  assurance,  date, 
names  of  parties,   &c.)   "  and  of  every  other 
power,  &c.  doth  by  these  presents  appoint,"  &c. 
In   the  recital  of  powers,  it  is  unnecessary  to 
recite  anything  further  than  what  shows  that  the 
exercise  then  intended  to  be  made  of  the  power 
is  warranted  by  it.  So,  where  a  power  is  intended 
to  be  exercised,  it  will  be  unnecessary  to  recite 
the  uses  which  are  limited  to  take  effect  in  default 
of  appointment.     If  there  be  a  power  of  appoint- 
ment   in   two  persons  jointly,   and  in   default 
thereof  a  similar  power  to  the  survivor,  and  such 
last-mentioned  power  afterwards  vests  in  such 
Borvivor,  who  is  desirous  of  exercising  it,  the 
former  power  should  be  recited,  as  also  that  no 
joint  appointment  was  ever  made,  and  the  fact  of 
the  death  of  the  other  party,  by  means  of  which 
the  latter  power  became  vested  in  the  survivor: 
(see  Convey.  Recital  Book,  43.) 

Where  the  vendor  is  seised  absolutely  in  fee-  where  the 

vendor  IS 

simple,  and  conveys  by  lease  and  release,  it  is  seised  in  fee. 
often  sufficient  to  recite  merely  that  he  is  so 
seised,  and  the  agreement  to  purchase;  but  where 
the  l^al  estate  is  outstanding,  or  the  property 
saliject  to  a  mortgage  or  other  incumbrance,  then 
it  win  be  necessary  by  the  recitals  to  show  all 
these  £acts,  and  the  relation  in  which  the  con- 
veying parties  stand  to  each  other  respecting 
them. 

In  all  conveyances  of  trust  property,  if  there  Conveyances 
is   a   power  for  the  trustees  to  give'  receipts,  it  pJ^JJ^. 
will    be  sufficient  to  recite  the  creation  of  the 
trust,  and  the  power  to  give  such  receipts,  and 
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there  will  be  no  occasion  to  recite  the  trusts  of 
the  purchase-money.  But  where  the  trustees  are 
not  invested  with  such  a  power,  and  the  circum- 
stances of  the  case  make  it  incumbent  on  the 
purchaser  to  see  to  the  application  of  the  proceeds 
of  the  sale,  it  will  be  proper  to  disclose  the  trusts, 
and  the  persons  beneficially  interested  in  the 
purchase-money  ought  to  be  made  parties  to  the 
deed  for  the  purpose  of  releasing  their  claims  on 
the  property.  In  all  cases,  also,  where  trustees 
convey,  it  will  be  proper  to  set  forth  so  much  as 
justifies  them  in  so  doing.  Thus,  for  example, 
if  A.  be  originally  a  trustee  for  B.,  and  C.  after- 
wards, by  any  means,  becomes  entitled  to  the 
benefit  of  this  trust,  the  manner  in  which  C. 
became  so  entitled  should  be  recited  in  the  deed 

Generally  speaking,  the  different  documents 
should  be  recited  according  to  the  priority  of 
their  respective  dates,  and  other  facts  and  trans- 
actions according  to  the  priority  of  time  at  which 
the  same  occurred ;  but  where  th^e  are  several 
distinct  transactions  to  be  stated,  one  indepen- 
dently of  the  other,  it  is  sometimes  better  to 
go  through  the  whole  recital  of  one  transaction, 
before  the  recital  of  the  other  is  entered  upon 
at  all. 

It  is  better  to  recite  deeds,  as  principal  deeds, 
if  the  party  has  the  original  deeds  and  can 
depend  upon  the  recital  of  them  ;  but  if  he 
neither  has  the  deeds,  nor  can  depend  upon  the 
recitals,  then  they  should  be  recited  as  recited 
deeds. 

There  is  also,  it  must  be  kept  in  mind,  a 
difference  between  the  recital  of  a  deed  and  the 
recital  of  the  effect  of  that  deed :  in  the  former 
instance  the  language  of  the  deed  should  be 
rigidly  adhered  to;  in  the  latter  it  may  be  varied. 
Some  deeds,  however,  from  their  very  nature 
and  operation,  require  to  be  formally  recited,  and 
not  simply  the  result  stated;  as  where  the  reciting 
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deed  is  a  conveyance  to  uses  to  bar  dower,  when  c«^»^u. 
it  would  be  inaccurate  (though  often  done)  merely    jvocgcai 
to  state  the  result^  and  say  that  the  lands  were  j^^^^^^SlrUff 
limited  to  the  usual  uses  to  prevent  dower,  because  ^^^^ 
there  are  several  minute  forms  adapted  to,  and 
employed  for,  this  purpose,  particularly  as  to  the 
mode  of  executing  the  power  of  appointment; 
and  no  one,  from  such  general  expressions,  would 
know  what  the  exact  uses  were.     But  where  the 
direct  result  of  a  former  deed  or  instrument  is 
one  or  more  simple  fact  or  facts,  which  contain 
within  themselves  all  their  own  consequences, 
without  looking  further  into  the  language  or 
frame  of  that  instrument,  it  may  then  be  proper 
to  state  the  result  without  the  instrument  Thus, 
where  a  man  is  seised  in  fee,  it  will  be  suf&cient 
to  state  that  fact  without  stating  how  he  became 
so  entitled:   (see  Conveyancer's  Recital  Book, 
p.  37.) 

It    sometimes  happens  that  strict    technical  S^^^^* 
words  have  not  been  employed  to  create  the  words  hare 
estate,  and  this  frequently  happens  in  the  case  of  J^p^J^j^ 
entails  created  by  will.     Whenever  this  occurs,  wiu  be  better 
it  will  be  more  prudent  to  state  the  result ;  as  SfeS  uian^ 
that    the  testator  devised  the  premises  in  ques-  ^ij£*^ 
tion  to  A.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  instead  of  inserting  the 
actual  terms  of  the  devise,  where  such  terms  can 
possibly   be  construed  to  have  a  doubtful  or 
equivocal  import;  for,  in  the  former  case,  the 
parties  to  the  deed  will  be  estopped  from  denying 
the  estate  devised  to  be  other  than  that  recited ; 
bat  if  the  words  themselves  were  set  out  in  the 
recital,  then  the  parties  would  be  equally  estopped 
Crom   denying  the  legal  import  of  the  recited 
words  {Rountree  v.  Jacob,  2  Taunt.  141;  Baker 
V.  Dewey,   1  B.  &  C.  704),  which,  to  say  the 
least   of  it,    might  cause  doubts  and  questions 
which  could  never  have  arisen  if  the  course  above 
suggested  had  been  resorted  to. 
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conveyanee. 

Description 
of  parties. 


CHAp.xn.  ju  describing  the  parties  to  the  recited  deed, 
Praetifxa  it  is  usual  only  to  give  their  additions,  as  esquire, 
/orpr^arinff  gentleman,  &c.  omitting  their  residence;  it  is  also 
a  common  practice  to  omit  the  addition,  and 
simplj  state  that  the  party  is  described  in  the 
recited  document:  as  John  Smith  therein  de- 
scribed of  the  one  part,  and  John  Styles  therein 
also  described  of  the  other  part.  Where  several 
parties  convey  in  separate  and  distinct  characters, 
their  relationship  should,  however,  be  distinctly 
pointed  out  by  the  recitals.  For  example:  sup- 
pose the  necessary  parties  to  the  conveyance  are 
the  heir  and  executor  of  a  deceased  mortgagee, 
and  the  owner  of  the  equity  of  redemption  to 
whom  the  estate  has  been  limited  to  the  usual 
dower  uses,  and  who  has  mortgaged  the  property 
to  the  deceased  mortgagee.  In  this  case,  after 
naming  them  as  the  parties,  it  will  be  necessary 
to  recite — 1.  The  conveyance  to  the  owner  to 
the  dower  uses.  2.  The  conveyance  to  the 
mortgagee.  3.  The  death  and  will  of  the  mort- 
gagee and  the  probate  of  his  wiU.  4.  The  con- 
tract for  sale  to  the  purchaser.  And,  5.  The 
money  then  due  on  the  mortgage:  (see  the  form, 
infra,)  ' 

Recitals  to  Sometimes  the  recitals  in  previous  deeds  are 
MfTOte  ^^  inserted,  for  the  purpose  of  identifying  the  parcels, 
and  the  course  through  which  they  have  been 
transmitted,  which  is  often  important  to  disclose 
facts  not  apparent  on  the  title  deeds  themselves, 
as  in  the  case  of  property  descending  from  an- 
cestor to  heir.  This,  however,  may  often  be  done 
shortly,  by  being  superadded  to  the  description 
of  the  parcels;  as,  '^  which  said  messuage,  &c. 
were  formerly  the  inheritance  of  A.  B.  who  died 
intestate,  and  descended  from  him  to  It.  B.  his 
nephew  and  heir-at-law,  who  devised  the  same 
to,"  &c. ;  or,  '^  all  which  said  hereditaments  and 
premises  were  formerly  the  inheritance  of  A.  B. 
to  whom  the  said  premises  were  conveyed  by 
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indentures  of  lease  and  release  bearing  date,  &c.  cuap^ii. 
and  made  between,  &c.  and  the  said  A.  B.  &c.     Praefkai 
and  the  said  A.  B.  by  .indentures  of  lease  and^^,^^]^^^^^ 
release  bearing  date,  &c.  conveyed  the  same,"  &c.        ^^ 

In  the  assignment  of  terms  of  years,  either  to  **^'^'^''- 
a  purchaser  beneficially  or  to  a  trustee  in  trust 
to  attend  the  inheritance,  it. has  long  been  a  com-  ^^^*"* 
men  practice  to  omit  the  intermediate  assign- 
ments, and  confine  the  recitals  to  the  creation  of 
the  term  and  the  last  assignment,  merely  reciting 
that  by  a  certain  indenture  made  between  the 
parties  (naming  them),  the  term  was  created, 
which  by  divers  mesne  assignments,  and  ulti- 
mately by  the  last  and  then  existing  assignment^ 
became  and  is  still  vested  in  the  assignor:  (see 
the  form,  irifra.) 

It  is  a  common  practice,  whenever  the  date  of  ^  ^  ^ 
an  assurance  or  a  matter  of  fact  is  stated,  to  recited 
employ  the  words  "  on  or  about^"  in  order  to  documents. 
guard  against  any  error  as  to  the  particular  day 
referred  to;  as  also  to  recite  that  the  assurance  is 
made,  *'  or  expressed  to  be  made,"  between  the 
parties  named.  The  latter,  Mr.  Coventry  treats 
as  absurd,  conceiving  that  those  expressions  imply 
that  a  deed  can  be  made  by  other  persons  than 
those  named  in  it.  Mr.  Jarman,  however,  seems 
to  take  a  more  correct  view  of  the  case,  and 
obaerres  that  the  words  ^^  expressed  to  be  made" 
are  obviously  designed  to  provide  against  the 
possible  event  of  the  recited  deed  not  being  exe- 
cuted by  all  the  persons  who  are  professed  to  be 
parties  to  it ;  and  in  such  case  their  insertion 
seems  to  be  necessary  to  complete  accuracy,  since 
a  deed  cannot  correctly  be  described  to  be  made 
bj  a  person  who  does  not  execute  it.  They  would 
of  course  particularly  approximate  when  any  of 
the  professed  parties  to  the  deed  refuse  to  execute 
it,  as  where  a  trustee  disclaims  the  trust  estate 
intended  to  be  vested  in  him.  The  deed  of  dis- 
claimer reciting  the  trust  deed  should  state  it  as 
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RecitalBDo 
estoppel 
except  as 
between 
parties  to 
the  deed. 


Bedtalof 
lease  for 
a  year. 


a  deed  expressed  to  be  made  between  the  in- 
tended grantors  and  the  trustee  who  refuses  the 
acceptance  of  the  estate  intended  to  be  invested 
in  him. 

Recitals,  although  operating  by  way  of  estoppel 
to  the  parties  to  the  deed  \Do€  v.  Sherlock^  1 
Fox  &  Smith,  78;  Doe  v.  Saunders^  ib.  28; 
Rees  V.  Lkyd^  Wightw.  123),  do  not  afford  any 
evidence  as  against  other  persons  (3  Prest.  Ab& 
8);  still,  where  they  have  been  supported  by  long 
uninterrupted  possession,  and  relate  to  facts  which 
have  been  within  the  knowledge  of  the  parties, 
especially  if  those  facts  are  stated  with  the  cir- 
cumstance of  time,  place,  &c.  they  may  be  often 
relied  on,  though  no  general  rule  ever  has,  or  can 
be,  laid  down  on  the  subject. 

In  conveyances  by  lease  and  release,  it  was 
always  usuaJ  to  recite  the  lease  for  a  year,  which 
was  done  at  the  end  of  the  granting  clause,  and 
though  not  absolutely  necessary,  was  thus  far 
important,  that  where  the  lease  for  a  year  was 
lost,  it  often  afforded  satisfactory  proof  that  such 
lease  was  actually  made,  and  the  release  duly 
founded  upon  it.  Hence  the  loss  of  a  lease  for 
a  year  that  was  recited  in  the  release,  which  was 
a  conveyance  to  the  tenant  to  the  prtecipe,  was 
held  to  be  supplied  by  the  statute  14  Greo.  2,  c.  2, 
and  that  it  was  not  unreasonable  to  presume,  as 
the  lease  was  recited  in  the  release,  and  the 
parties  were  thus  apprised  of  the  nefcessity  of  a 
lease,  that  there  was  a  lease:  {Holmes  v.  Ailsbie, 
1  M.  &  C.  551 ;  see  also  Shiptoith  v.  Shirley y  11 
Ves.  64;  Ward  v.  Garnons,  17  Uf.  134.)  In 
Ireland,  it  has  been  held  sufficient  simply  to 
recite  the  lease  for  a  year,  no  such  lease  being 
ever  made  (9  Geo.  2,  c.  5,  s.  6;  1  Geo.  3,  c.  3); 
and  the  statute  of  4  &  5  Vict.  c.  21,  under  which 
a  lease  for  a  year  may  now  be  dispensed  with, 
enacts,  that  the  recital  or  mention  of  a  lease  for 
a  year  in  a  release  executed  before  the  passing 
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of  that  ac%  shall  be  evidence  <rf  the  execution  of  Chap.xil 
such  lease  for  a  year.     In  order,  however,  that  a    PraeUfxu 
release  should  be  effectual  under  that  act^  it  was^vrprcparui^ 
requisite  that  it  should  appear  on  the  face  of  it  ^^  ^awx 
to  have  been  made  in  pursuance  thereof.     This      — 
was  sometimes  done  at  the  verj  outset  of  the 
deed,  viz.:  *<This  indenture  made  in  pursuance  of 
an  act;"  at  other  times  the  reference  to  the  act 
was  made  in  the  testatum  clause;  as,  ^'  the  said 
A«  B.  doth  by  these  presents,  made  in  pursuance 
of  an  act  for  rendering  a  release  as  effectual  for 
the  conveyance  of  freehold  estates  as  a  lease  and 
release  by  the  same  parties,"  &c     Conveyances 
under  the  subsequent  act  of  8  &  9  Vict,  c;  106, 
do  not  require  any  reference  to  that  or  any  other 
act.    Some  gentlemen,  however,  still  refer  to  the 
act  of  4.&  5  Vict. ;  and  others,  adopting  a  kind  of 
middle  course,  state  the  deed  to  be  made  *'  as  well 
in  pursuance  as  independently  of  that  act,"  &c. 
But  the  latter  course,  being  adapted  to  the  exist- 
ing  uncertainty  in  the  law,  will,  it  is  appre- 
hended, soon  grow  out  of  use. 

It  is  usual  to  express  in  the  testatum  clause  ^®  **'**"^ 
the  consideration  for  which  the  conveyance  is  ciaase. 
made,  the  mode  of  expressing  which  must  be 
governed  by  circumstances,  so  as  to  adapt  the 
language  of  the  assurance  to  the  facts  and  in- 
tention of  the  parties.  By  the  rules  of  common 
law,  no  consideration  is  necessary  to  the  validity 
of  any  conveyance,  excepting  a  bargain  and  sale. 
The  Stamp  Acts,  however,  require  the  full  consi- 
deration to  be  set  out  in  the  deed;  but,  indepen- 
dently of  this,  it  would  have  been  always  advisable 
to  insert  it,  not  only  for  the  purpose  of  showing 
that  the  purchase-money  has  been  paid,  as  also  to 
rebut  the  presumption  of  a  resulting  use  or  trust, 
bat  also  to  disclose  on  the  very  face  of  the  in- 
dtroment  that  it  was  not  voluntary,  so  as  to  be 
finaadulent  against  creditors  or  subsequent  pur- 
chasers.    For  these  reasons,  therefore,  it  is  now 
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^•'"^•^^'  the  universal  practice  to  express  the  payment  of 

Practical    the  consideration-monej  in  the  body  of  the  deed, 

for  preparing  ^^  Well  as  in  the  memorandam  of  receipt  indorsed. 

conv^ance  ^*  ^^  ®"^^  ^^  acknowledgment  in  the  body  of 
—  the  deed  is  conclasiye;  because,  a  party  who  exe- 
cutes a  deed  is,  as  we  have  akeady  seen,  estopped 
from  saying  that  the  facts  stated  are  not  truly  set 
forth;  but  the  receipt  indorsed  has  not  this  ope- 
ration, because,  not  being  under  seal,  it  is  inca* 
pable  of  working  an  estoppel:  (Lampon  v.  Corke, 
5  B.  &  Aid.  606;  1  Dow.  &  Ry.  211.)  Conse- 
quently, if  the  consideration  was  not  expressed 
to  be  paid  in  the  deed,  the  vendor  would  not  have 
been  estopped  by  its  being  so  expressed  in  the 
indorsed  memorandum.  But  in  equity,  neither 
the  acknowledgment  of  the  ^receipt  of  the  pur- 
chase-money in  the  body  of  the  deed,  nor  in  the 
indorsed  memorandum,  will  preclude  the  vendor 
from  showing  that  the  money  has  not  been  so 
paid  :  (Coppin  v.  Coppin,  2  P.  Wms.  284  ; 
Macreth  v.  Simons,  15  Ves.  337  ;  Hughes  v. 
Kearney,  1  Sch.  &  Lef.  132;  Grant  v.  Shallisy 
2  Ves.  &  B.  306.)  But,  for  all  this,  the  indorse- 
ment and  signature  of  receipt  of  the  purchase- 
money  should  never  be  omitted;  for,  although  not 
conclusive  evidence  of  such  payment,  its  absence 
is  implied  notice  that  it  has  not  been  made,  and 
that  a  lien  in  equity  has  attached  on  the  lands  in 
consequence :  (2  IVest.  Conv.  42 ;  and  see  ante^ 
vol.  i.  p.  98,  et  seq.)  No  consideration  being 
necessary  to  pass  an  estate  at  common  law, 
though  it  is  to  raise  a  use,  a  practice  arose  of 
omitting  even  a  nominal  consideration  in  a  dis- 
entailing deed,  where  it  was  intended  to  settle 
the  property  through  the  medium  of  the  Statute 
of  Uses,  lest  the  enrolment  should  constitute  it  a 
bargain  and  sale  enrolled,  and  to  state  merely 
that  the  assurance  is  for  the  purpose  of  barring 
the  entail,  &c. :  (see  the  form,  infra.  No.  XXIL) 
Sderation^"       When  a  full  and  valuable  consideration  is  paid. 
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the  receipt  is  usually  expressed  more  fully  than  Chap.  xii. 
where  the  consideration  is  merely  nominal:  thus,    pracHeai 
for  example,  the  consideration-clause,  where  ^^^jj^^^ng 
conveyance  is  made  by  the  vendor  and  his  dower        the 
trustee,  usually  states  "  that  in  consideration  of  "^^"^• 
£  sterling  paid  by  the  said  vendor  to  the  ■^^^?Jj. 

said  purchaser  at  the  time  of  the  execution  hereof,  the  deed, 
the  receipt  of  which  the  said  vendor  hereby 
acknowledges,  and  therefrom  doth,  by  these 
presents,  release  the  said  purchaser,  his  heirs, 
executors,  administrators,  and  assigns  for  ever; 
and  also  in  consideration  of  lOs,  at  the  same  time 
paid  by  the  said  purchaser  to  the  said  dower 
trustee,  the  receipt  whereof  is  hereby  acknow- 
ledged," &c.  This  form  is  a  shorter  one  than  has 
been  generally  adopted  for  this  purpose;  still  it 
seems  that  the  more  concisely  (provided  it  be 
done  correctly)  the  testatum  clause  can  be  penned, 
the  more  clearly  will  it  tend  to  disclose  the  objects 
effected  by  it. 

The  above  clause  supposes  the  conveyance  to  where  the 
have  been  by  release;  for  if  made  by  appoint-  is  by  appoint- 
ment and  release,   it  will  be  requisite  that  a  JJ®^^^ 
testatum  should  precede  the  one  now  given,  by 
which,  after  setting  forth  the  consideration  of  the 
puchase-money  in  the  terms  before  mentioned, 
the  vendor  should  appoint  that  the  premises  shall 
remiun  to  the  uses  thereinafter  deckred;  and  the 
second  testatum  should  merely  express  a  nominal 
pecuniary  consideration  to  be  paid  by  the  pur- 
chaser to  the  vendor  and  dower  trustee  (if  the 
latter  should  be  made  a  party),  in  consideration 
of  which,  &c. :    (see  the  form,  infra^  No.  I., 
daoses  5,  6.) 

The  usual  operative  words  in  a  deed  of  release  OperatiTe 
to  a  purchaser  are  ^*  grant,  bargain,  sell,  alien, 
release,  ratify  and  confirm"  The  word  ^^grant" 
in  a  conveyance  of  corporeal  hereditaments  was 
considered  to  apply  peculiarly  to  the  estate  of  the 
grantor,  and  the  reversion  of  the  land  expectant 
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HAP^    .  ^^  ^1^^  determination  of  the  bargain  and  sale  for 
^;j^j^    a  year,  or  other  existing  particalar  estate,  where 


for  preparing  there  was  no  such  privitj  between  the  grantor 
conwvanot,  ^^^  grantee  as  was  requisite  to  give  effect  to  the 
—  deed  of  release;  also  to  title  deeds,  rights  of 
common,  and  other  incorporeal  hereditaments 
appurtenant  to  the  land:  (Shep.  Touch.  238, 
239.)  But  as  corporeal  hereditaments  are  now 
made  to  lie  in  grant,  as  well  as  in  livery,  the 
word  "  grant "  will  be  strictly  applicable  to 
conveyances  of  every  description  of  landed  pro- 
perty, without  the  addition  of  any  other  operative 
words,  and  will  now  form  an  essential  term  in 
every  conveyance  of  real  property,  and  should, 
therefore,  be  inserted  in  conveyances  by  trustees, 
or  other  parties  taking  dry  legal  estates,  as  well 
as  by  those  taking  beneficial  interests.  The 
practice  in  former  times  certainly  was  to  advise 
trustees,  and  persons  /icting  in  that  character,  as 
executors,  &c.  not  to  convey  by  the  word  ^^grant^ 
upon  the  erroneous  supposition  that  it  raised  an 
implied  covenant  in  the  granting  party  (Park, 
French  edit.  26  ;  Noy,  Max.  26 J,  9th  edit.  ; 
Nokes^s  case,  4  Rep.  80;  and  see  ButL  note  to 
Co.  Litt.  425),  which  notion,  even  if  it  had  been 
well  founded,  has  been  nullified  by  the  recent 
statute  8  &  9  Vict.  c.  108,  which  expressly 
enacts,  that  no  implied  covenant  shall  arise  from 
Words 'Vtw"  either  the  word  "^t?c,"  or  ^^  grant ;^  conse- 
SiU  i5Se  no  q^icntly,  a  trustee  has  no  right  any  longer  to 
impUed  decline  to  convey  under  those  terms.  The  words 
"  bargain  and  sell "  were  used  for  the  purpose  of 
enabling  the  purchaser  to  give  effect  to  the  con- 
veyance as  a  bargain  and  sale  by  enrolment 
(without  which  the  latter  assurance  has  no  ope- 
ration), (Moor,  34  ;  Godb.  7  ;  Cro.  Jac.  210), 
should  it  have  been  deemed  expedient  so  to  do, 
by  reason  of  the  lease  for  a  year  having  been 
omitted,  or  the  like;  but  now,  as  a  lease  for  a 
year  is  no  longer  necessary,  the  words  "  bargain 
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and  sell'^  may  be  both  safelj  and  properly  dis-  chaf^ii. 
pensed  with  in  a  conveyance,  to  which  those  ^T^ff^ 
terms  are,  strictly  speaking,  inapplicable.  The  j^^^^^^Sttg 
term  "  alien"  seems  to  have  no  other  operation  <*« 
than  to  transfer  the  property  to  another,  and 
is  more  frequently  omitted  than  inserted  in 
modern  assurances,  or,  rather,  has  given  place 
to  the  word  "  convey"  which  seems  a  more  apt 
and  expressive  term.  The  word  ''^release"  which 
was  peculiarly  operative  in  the  release  founded 
upon  a  lease  for  a  year,  and  from  which  it 
takes  its  denomination,  is  equally,  if  not  more, 
operatire  in  assurances  by  way  of  release  under 
the  recent  statutes,  and  should  always  be  in- 
serted. The  words  ^'ratify  and  confirm"  are 
synonymous,  and  where  brevity  is  required,  the 
word  "  confirm"  only  is  used.  Its  object  was  in 
some  eases  to  give  effect  to  the  conveyance,  where 
it  ivould  fail  of  effect  as  a  release  for  want  of 
privity  between  the  releasee  and  releasor:  (Litt. 
516.)  But  where  it  is  intended  to  operate  as  an 
enlargement  of  a  preceding  estate,  the  same 
privity  is  necessary  to  give  effect  to  a  confirma- 
tioii  as  to  a  release:  (Watk.  Conv.  by  Merifield, 
649.)  It  may  be  employed  for  ratifying  the  acts 
of  other  conveying  parties,  or  as  an  estoppel 
against  parties  whose  estate  in  the  property  is 
now  vested  in  the  other  granting  parties;  as, 
where  a  bankrupt  or  insolvent  debtor  concurs  in 
a  conveyance  by  his  assignees;  or  a  mortgagor 
concurs  in  a  conveyance  made  by  the  mortgagee. 
It  will  also  have  the  effect  of  making  a  voidable 
estate  good,  but  it  cannot  work  upon  an  estate 
that  is  actually  void:  (Co.  Litt.  295-6.)  Where 
parties  concur  for  the  purpose  of  relinquishing 
any  rights,  the  usual  operative  words  are  ^^  remise, 
rdease  and  quit  claim"  though  either  of  those 
words,  standing  singly,  would  have  that  opera- 
tion; and  where  any  lesser  estate,  as  a  lease,  or 
term  of  years  is  surrendered,  the  proper  terms 
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are  "  surrender  and  yield  upy'^  which  will  have 
the  effect  of  merging  such  lesser,  in  the  greater 
estate.  Where  the  conveyance  is  by  appoint- 
ment, the  operative  words  are  either  ^^directj  limits 
or  appointy^  or  simply  "  appoint,^  but  other  terms 
will  have  the  same  operation.  In  conveyances 
by  appointment  and  release  the  words  "  appoint^ 
and  "  release  "  are  sometimes  mixed  together  in 
the  operative  part  of  the  deed,  but  this  is  always 
irregular,  and  sometimes  materially  wrong. 

Where  there  are  several  conveying  parties, 
they  must  convey  according  to  their  j-espective 
interests.  For  example,  in  the  case  before 
instanced,  of  a  sale  by  an  heir-at-law  and 
executors  of  a  deceased  mortgagee,  under  a  power 
of  sale  contained  in  the  mortgage  deed,  it  should 
be  expressed,  that  in  consideration  of  the  purchase 
money,  setting  out  the  amount,  paid  by  the  pur- 
chaser to  the  executors,  and  of  a  nominal  pecu- 
niary consideration  paid  by  such  purchaser  to 
the  heir  of  the  mortgagee,  such  heir,  in  respect 
only  of  his  legal  estate  as  heir-at-law  of  the 
mortgagee,  should  "  grants  release  and  convey ;  * 
the  executors  should  "  release  and  qtat  claim;  " 
and  if  the  owner  of  the  equity  of  redemption  is 
a  party,  he  should  *^  grant,  release,  ratify  and 
confirm : "  (see  the  form,  infra.) 

In  conveyances  by  a  trustee,  it  is  also  a  com- 
mon practice  to  qualify  his  conveyance  by  the 
words  '^  according  to  his  estate  and  interest  as 
stick  trtistee  as  aforesaid;^*  but  this  is  by  no 
means  essential  to  the  protection  of  a  trustee, 
who  appears  in  that  character  on  the  very  face 
of  the  conveyance,  and  who  merely  covenants 
that  he  has  done  no  act  to  incumber  the  trust 
property. 

It  has  been  a  very  common  practice  to  speak 
in  the  past  tense  in  conveyances  by  way  of  lease 
and  release,  of  grant,  and  of  bargain  and  sale  en- 
rolled.    This  is  incorrect,  and  not  in  accordance 
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with  the  fact ;  for  nothing  passes  by  either  of  ^hapjui. 
those  assurances  until  the  defivery  of  the  deed,    Praetieai 
This  long-continued  error  most  probably  derives  for  preparing 
its  origin,  and  has  been  perpetuated,  by  adopting  g,^,^^ 
analogous  operative  expressions  in  a  conveyance         — 
mder  the  Statute  of  Uses,  that  were  properly  p^Sent 
adapted  to  a  feoffinent,  but  from  which  they  operaitoi. 
materially  differ.     A  feoffment  takes  effect  by 
the  actual  delivery  of  the  possession  by  the  livery 
»f  seisin,  of  which  the  deed  of  feoffment  is  the 
evidence ;  and  therefore  it  is  perfectly  correct 
that  this  instrument  should  relate  to  the   act 
ibeady  done,  and  state  that  the  feoffor  *^  Hath 
pSQted  and  enfeoffed,"  and  by  the  then  present 
issorance,  ^'  I>oth  confirm,"  &c.     But  in  a  deed 
iperating  by  transmutation  of  possession  under 
^e  Statute  of  Uses,  nothing  passes  until  the  exe- 
cution of  the  deed,  which  of  course  renders  it 
ncorrect  to  speak  in  the  past  tense  of  an  instru- 
nent  which  has  merely  a  present  operation. 

The  conveyance  should  be  to  the  parties  who  Parties 
are  to  take  under  it.  K  the  fee  is  to  be  con-  ^J*?"^ 
reyed,  the  conveyance  should  be  to  the  party  and  veyance. 
us  heirs.  Persons  taking  by  way  of  remainder 
ire  not  named  in  this  part  of  the  deed;  thus  the 
lame  of  the  dower  trustee,  under  the  modem 
bnn  of  dower  uses,  is  now  omitted;  but  when 
he  more  antiquated  but  now  obsolete  form  of 
Baking  the  dower  trustee  and  purchaser  take  as 
oint  tenants  was  employed,  then  the  conveyance 
ras  made  to  both,  and  it  was  declared  in  the  hahen- 
lum  that  the  estate  of  the  trustee  was  in  trust  only 
or  the  vendor.  Where  any  of  the  parties  take 
»y  way  of  use  or  trust,  then  the  releasee  to 
ises,  trustees,  or  trustee  only,  should  be  named 
n  this  part  of  the  deed.  Although  it  is  the  usual 
md  most  correct  mode  of  proceeding  to  annex 
rords  of  limitation  to  the  granting  clause  when 
m  estate  in  fee  is  to  be  conveyed,  stiU  this  is  here 
ather  a  formal  than  an  essential  part  of  the  as- 
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Chap.  XII.  suraiice,  where  there  is,  as  in  every  modem  deed, 
pi^^l^icai    cm  habendum,  which  in  point  of  law   is  the 
direetiont    proper  part  of  the  assurance  for  introducing  the 
/orprqpianng  ^^^.^  ^£  limitation;  it  being  the  office  of  the  pre- 
oonveffance.  miggg  to  name  the  grantee  and  describe  the  par- 
cels, and  of  the  habendum  to  limit  the  estate. 
The  name    of   the    parties,    whether    grantor 
(2  Ventr.  141)  or  grantee,  may  be  supplied  by 
the  context;  but  unless  this  construction  is  per- 
fectly clear  from  the  context,  the  court  will  not 
admit  it:  (Co.  Litt.  7  a;  Spyve  v.   Topham^ 
3  East^  115.)  Great  care,  therefore,  as  a  learned 
modem  writer  observes,    should  be  taken   in  j 
framing  these  parts  of  deeds,  as  any  error  here, 
unless  helped  by  the  court,  will  be  fatal;  and  as 
it  is  the  governing  part  of  the  deed,  all  other  . 
parts  which  are  repugnant  to  it  wiU  be  held  void: 
(2  Stew.  Con.  35  n.)  I 

Where  the        If  the  purchaser  himself  must  necessarily  be 
on?SrSe  ***  one  of  the  conveying  parties,  as  in  the  instance 
crayeyiiig     of  a  mortgagee  purchasing  the  equity  of  redemp- ; 
^  tion,  (a)  a  direct  conveyance  to  him  would  be 

improper;  but  this  difficulty  is  easily  gotten  over 
by  conveying  through  the  medium  of  a  trustee, 
and  where  the  property  is  to  be  conveyed  to  dower 
uses,  the  dower  trustee  would  be  the  proper  party 
for  the  property  to  be  conveyed  to,  which  should 
be  limited  to  such  dower  trustee  and  his  heirs, 
habendum  to  him  and  his  heirs,  to  such  uses  as 
the  purchaser  shall  appoint ;  and  in  default 
of  appointment,  to  the  use  of  the  purchaser 
for  Ufe  without  impeachment  of  waste,  with 
the  usual  limitation  to  the  use  of  the  dower 
trustee  during  the  life  of  the  purchaser,  and  with 
the  ultimate  remainder  to  the  use  of  the  pur- 
chaser, his  heirs  and  assigns  for  ever:  (see  the 
form,  infra,) 

(a)  That  a  mortgagee  may  so  purchase,  see  cante,  vol.  i. 
p.  236. 
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In  disentailing  deeds  under  the  Fine  and  Re-  ckafjoi. 
covery  Substitution  Act  (3  &  4  WilL  4,  c.  74),    2!!!f!!*^ 


iHteetioiu 


a  conveyance  may,  as  we  have  already  seen  (ante^  j^prManmg 
voL  i.  176),  be  made  with  the  protector^s  con-  ^ 
carrence,  without  the  latter  departing  with  his  — 
interest ;  but  which  a  tenant  to  the  prcecipe  ^JSI.**"*^ 
under  the  old  system  must  have  done :  (see  the 
form,  mfray  No.  XXIIL)  Hence,  in  the  case 
of  a  tenant  for  life,  who  is  the  protector  of  the 
settlement,  concurring  in  the  conveyance  by  the 
next  immediate  tenant  in  tail,  but  wishing  to 
retain  his  own  life-interest  in  the  property,  the 
tegtatum  should  express  that  the  tenant  in  taD, 
with  the  consent  of  the  protector,  as  such  pro- 
tector, &c.  grants,  &c. ;  the  protector  himself 
should  neither  grant,  release,  convey,  nor  even 
confirm,  but  his  name  should  be  inserted  as  the 
first  party  to  the  conveyance;  his  consent  should 
be  expressed  in  such  conveyance,  and  then  his 
band  and  seal  being  placed  to  it  will  be  conclu- 
sive evidence  of  his  consent,  which  is  all  that  is 
essential  to  the  assurance  so  far  as  he  is  con- 
cerned: (see  the  form,  infray  No.  XXII.) 

In  describing  the  parcels,  care  must  be  taken  Pvceis. 
that  the  description  is  sufficiently  descriptive,  so 
as,  on  the  one  hand,  to  comprehend  every  part  of 
the  purchased  property  intended  to  be  conveyed, 
and  on  the  other  hand,  to  exclude  any  portion 
that  may  be  intended  to  be  reserved  to  the  vendor. 
At  law,  no  more  will  pass  than  is  weU  described, 
and,  by  the  same  rule,  all  that  is  described,  and 
which  the  vendor  has  the  power  to  eonvey,  will 
pass:  (2  Prest.  Conv.  447.)  But  the  rule  is 
otherwise  in  equity,  as  that  court  will  rectify  an 
error  where  any  portion  of  the  parcels  have  been 
by  mistake  omitted,  or  by  decreeing  a  reconvey- 
ance where  more  has  been  inserted  in  the  con- 
veyance than  was  the  subject-matter  of  the  con- 
tract {Rob  V.  Buiterwick,  2  Pri.  190;  Thomas  v. 
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CHAF^xn.  Davis,  1  Dick.  301;  Young  v.  Young,  ib.  625; 
ptaeNeai    Btaumont  V,  BromUyy  1  Turn.  41)  ;  still  that 
/^^^l^ia^  seems  to  be  an  equity  attaching  merelj  as  be- 
<**        tween  vendor  and  purchaser  and  their  respective 
representatives,  and  does  not  affect  the  issue  in 
tail  or  remainder-men,  neither  of  whom,  it  seems, 
can  be  compelled  to  supply  an  omission  of  this  kind, 
oeacriptfam       The  description  of  the  parcels  in  the  deed  of 
^p^^     conveyance  ought  to  correspond  with  that  inserted 
mmA.  witb    in  former  deeds,  so  as  to  show  the  identity  of  the 
^^^^'      lands  throughout  the  title;  unless  where  the  pro- 
formerdeeda.  perty  has  been  subdivided  into  parcels,  when 
such  a  description  must  be  necessarily  improper. 
Whenever  cases  of  this  kind  occur,  Mr.  Preston 
suggests  that  the  new  description  should  be  as 
simple  as  possible,  and  that  the  attention  should 
be  directed  to  select  those  circumstances  of  de- 
scription which  will  distinguish  the  property  from 
any  other,  and  to  take  the  most  obvious  circum- 
stances of  certainty  as  the  foundation  and  ground- 
work of  the  description:  thus,  ^' all  that  messuage, 
tenement,  and  farm  called,  situate,  &c.  which 
said  hereditaments  consist,  &c.  and  were  formerly 
the  inheritance  of^"  &c. :  (1  Prest.  Conv.  447.) 
The  advantage  of  adopting  this  mode,  he  observes, 
is,  that  the  subsequent  part  of  the  description  is 
independent  of  the  former  part  of  it,  and  there- 
fore, though  the   subsequent  circumstances    of 
description  may  be  erroneous,  this  error  will  not 
vitiate  the  grant,  since  that  which  is  certain  of 
itself  cannot  be  destroyed  by  that  which  is  un- 
certain, false  or  insensible;  in  support  of  which 
the  learned  writer  cites  from  Bacon's  Maxims 
(Nos.    13   and   25),    ^^  fcUsa  demonstratio   nan 
nocet:  nilfacit  error  in  nomine  cum  de  persona 
(or  de  se)  constat.     Veritas  nominis  toUit  errorem 
demonstrationis:^  (see  also  Shep.  Touch.  246; 
Doe  V.  Greatheady  8  East,  91.) 
Where  the         Sometimes  trustees  or  mortgagees  refuse  to 

conveyance  o^o 
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convey  by  any  other  description  than  that  by  chap^xii. 
which  the  lands  were  conveyed  to  them,  lest    Praetieai 
they  should  render  themselves  responsible  fbryj^^Jr^^n^ 
passing  more  than  was  so  vested  in  them;  but        <*« 
this  apprehension  seems  groundless,  particularly  ""*^'**** 
as  qualifying  words  may  be  used  so  as  to  confine  l5,5^,^JJJ^ 
the  lands  in  question  to  those  originally  con-  gagees. 
veyed  to  them. 

It  frequently  happens  that  distinct  parcels  where  dis. 
held  under  different  titles  are  all  included  in  the  J^^'hST^" 
same  deed.  When  such  is  the  case,  the  parcels  ^nder  aif- 
may  be  described  in  the  order  in  which  they  are  *"^"  *  *** 
mentioned  in  the  recitals, — as  first,  "all,"  &c.: 
and  then,  after  describing  the  parcels,  may  be 
added,  "  all  which  said  hereditaments  and  pre- 
mises are  comprised  in  and  described  by  the  said 
hereinbefore  recited  indenture,''  &c.  Secondly, 
"  all,"  &c.  referring  in  like  manner  to  the  recital 
relating  to  it,  and  so  through  all  the  remaining 
parcels.  Where,  however,  the  parcels  are  very 
\  numerous,  the  plan  laid  down  by  Mr.  Preston 
appears  to  be  a  most  neat  and  accurate  mode; 
which  is,  to  insert  the  parcels  comprised  in  each 
dass  of  deeds  in  a  distinct  schedule,  and  to  make 
a  reference,  from  time  to  time,  in  the  recitals, 
and  also  in  the  grant,  to  the  appropriate  schedule; 
thus  the  recital  will  be  to  this  effect: — "Whereas, 
by  indentures,  &c.  all,  &c.  which  are  described 
and  comprised  in  the  first  schedule  to  these  pre- 
sents, with  their  appurtenances,  were  conveyed," 
&c.  Or,  when  the  circumstances  require  it,  the 
recital  may  assume  this  form: — "  Whereas,  by 
indenture  bearing  date,  &c.  divers  hereditaments, 
and  amongst  them  all  those,  &c.  comprised  in  the 
first  schedule  to  these  presents,  were  conveyed," 
&C.  The  other  recitals  can  be  expressed  in 
similar  terms,  adapting,  of  course,  the  recital  to 
the  circumstances.  The  grant  must  be  by  words 
of  reference  to  the  description  in  the  schedules, 
and  will  be  governed  by  the  intention  of  the 


190  PUBCHASE   DEEDS. 

Chap.  XII.  parties.     In  general  it  will  be  to  the  following 
Praetveai    effect: — "All  those  messuages,  &c.  which  are 
fy^^l^Sing  comprised  and  described  in  the  first,   second, 
^      third  and  fourth  schedules  to  these  presents :" 
—    *  (see  the  form,  infray  No.  XXXV.)  K  the  general 
words  be  added  to  each  parcel  in  the  schedule, 
then  the  reference  will  be  to  the  rights,  mem- 
bers and  appurtenances,  by  general  words:  thus, 
after  the  words,    "every  part    and  parcel  of 
the  same,"  add,  "  with  the  rights,  members,  and 
appurtenances;"  but  when,  as  is  the  more  fre- 
quent practice,  the  general  words  are  not  inserted 
in  the  schedule,  they  should  be  introduced  in  the 
body  of  the  deed,  in  the  same  form  as  if  the 
description  of  the  parcels  had  been  there  inserted, 
instead  of  being  contained  in  the  schedules : 
(1  Prest.  Conv.  458.) 
Where  free-       If  freehold  and  copyhold  lands  are  intermixed 
cOTvh^ds  Ue  tog^^^^r,  and  such  are  the  subject-matter  of  con- 
intermixed    yeyance,  every  care  must  be  taken  not  to  include 
together.      ^^  copyholds  in  the  operative  part  of  the  grant, 
though  instances  sometimes  occur  where  it  is 
impossible  to  avoid  this,  from  the  inability  to 
distinguish,  with  any  degree  of  accuracy,  what 
portions  of  the  lands  are  actually  freehold  and 
what  copyhold.    To  obviate  this  (Ufficultj,  it  has 
been  suggested  that  the  grant  itself  should  be  of 
all  such  and  so  many  and  such  parts  as  are  of 
freehold  and  not  of  copyhold  tenure,  of  and  in 
all,  &c.  adding  a  full  description  of  all  the  par- 
cels, including  the  freehold  and  copyhold  lands, 
or  inserting  such  parcels  in  a  schedule  annexed 
to  the  deed:  (see  2  Prest.  Conv.  458.) 
Parcels  In  appointments  made  in  exercise  of  a  power, 

5^{}^jjj  the  description  of  the  parcels  is  often  inserted  in 
the  recitals,  the  recital  of  the  instrument  creating  the  power; 
the  general  words,  also,  are  usually  curtailed, 
being  commonly  restricted  to  the  terms  "  with 
the  appurtenances,  or  with  the  rights,  members 
and  appurtenances  thereunto  belonging,"  and  the 


PURCHASE   DEEDS.  191 

reversion  clause,  all-estate  clause,  and  grant  of  Chap^ii. 
deeds,  are  usually  omitted.     In  assignments  of    Proaiiaa 
leasehold  property,  it  is  also  very  common  to  ^jj^JJJjJJJ,^ 
describe  the  parcels  in  the  recital  of  the  deed  by        «*« 
which  the  term  was   originally  created ;    and  *TZ!r^* 
where  the  conveyance  is  by  trustees  or  mort- 
gagees, the  parcels  are  sometimes  inserted  in  the 
recital  of  the  deed  creating  the  trust  or  mort- 
gage.    But  in  most  other  instances  the  parcels 
are  inserted  in  the  operative  part  of  the  deed. 

When  the  parcels  under  a  general  denomina-  How  pro- 
tion  are  calculated  to  pass  more  lands  than  are  ffi^ t. 
the  subject-matter  of  contract,  it  will  be  necessary  pj»  ^^JJJ 
to  except  the  latter  in  express  terms  out  of  the 
conveyance.  This  exception  can  only  be  made  to 
the  grantor,  or  rather  it  cannot  be  made  to  a 
stranger;  and  if  no  name  be  mentioned,  but  the 
property  be  merely  excepted,  the  grantor  will  be 
entitled  to  it  during  his  estate  in  the  premises  : 
(Shep.  Touch.  100.)  If,  however,  the  exception 
be  only  made  to  him  during  his  life,  it  will  be 
severed  only  during  that  period,  and  on  his  death 
revert  to  the  purchaser.  (iJ.)  Where  an  ex- 
ception is  most  frequently  employed,  is  where 
there  is  a  grant  of  manor,  and  some  of  the 
demesnes  are  to  remain  the  property  of  the 
grantor,  or  are  to  be  conveyed  to  other  persons: 
(2  Prest.  Conv.  462.) 

After  the  description  of  the  parcels,  were  o*  **»« 
osoaily  added  such  general  words  as  might  be  wwds. 
supposed  to  cover  an3rthing  omitted  in  the  de- 
scription; but,  generally  speaking,  the  simple 
term  ** appurtenances"  would  have  included  every- 
thing they  enumerated.  Then  came  the  rever- 
sion clause,  which  was  considered  rather  a  formal 
than  a  necessary  part  of  the  conveyance;  then  the 
AU-estate  clause,  but  which  was  of  course  omitted 
in  all  well-penned  instruments,  where  a  parti- 
cular estate  only  was  intended  to  pass,  and  was 
also  inapplicable  to  the  character  of  a  feoffment. 
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Chap.xh.  though  often  inserted  therein,  livery  being  made 
Praetfeai    of  the  possession  and  not  of  the  estate  of  the 

f^!^^^!inff  feoffor.  Now,  under  the  recent  act,  8  &  9  Vict. 
<*«  c.  106,  but  which  seems  merely  explanatory  of 
—  '  the  law  as  it  stood  previously,  it  is  enacted  "that 
every  such  deed  made  in  pursuance  of  that  act, 
unless  any  exception  be  specially  made  therein, 
shall  be  held  and  construed  to  include  all  houses, 
outhouses,  edifices,  bams,  stables,  yards,  gardens, 
orchards,  commons,  trees,  woods,  underwoods, 
mounds,  fences,  hedges,  ditches,  ways,  waters, 
watercourses,  lights,  liberties,  privileges,  ease- 
ments, profits,  commodities,  emoluments,  here- 
ditaments and  appurtenances  whatsover  to  the 
lands  therein  comprised  belonging,  or  in  anywise 
appertaining,  or  with  the  same  demised,  held, 
used,  occupied  and  enjoyed,  and  taken  or  known 
as  part  or  parcel  thereof,  and  also  of  the  rever- 
sion or  remainders  yearly,  and  other  rents,  issues  i 
and  profits  of  the  same  lands,  and  of  every  part 
and  parcel  thereof;  and  all  the  estate,  righl^  title, 
interest,  inheritance,  use,  trust,  property,  profit, 
possession,  claim  and  demand  whatsover,  both 
at  law  and  in  equity,  of  the  grantor  in,  to,'  out 
of,  or  upon  the  same  lands,  and  eveiy  part 
and  parcel  thereof,  with  the  appurtenances.** 
(Sect.  2.) 

All-deeds  fj^g  concluding  clause  of  the  premises  is  the 

grant  of  all  deeds.  This,  it  seems,  is  not  abso- 
lutely necessary  to  entitle  the  purchaser  to  the 
custody  of  the  documents  relating  to  the  title,  as ' 
it  seems  they  will  pass  to  him  as  incidental  to 
his  purchase,  unless  the  vendor  retains  part  of 
the  estate,  or  has  entered  into  qualified  covenants 
for  the  production  of  them  to  a  third  person 
(Field  V.  Vea,  2  T.  R.  608);  or,  according  to  the 
old  authorities,  where  a  feoffor  has  entered  into  a 
general  warranty,  who  in  that  case  would,  it  is 
said,  be  entitled  to  retain  the  deeds  in  order  to 
enable    him   to  defend  the    title   he   has    thus 
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warranted:   (Co.   Litt.  6.)     In  case,  however,  Chap.xii. 
the  deeds  relate  solely  to  the  property  conveyed,    Praetkai 
the  purchaser  may  recover  them  in  an  action  o£f^^^!i„g 
trover  without  any  express  grant  of  such  deeds     -  '** 
being  made  to  him:    {Hooper  v.  Bamsbottoniy 

1  Marsh.  414.)  But  if  the  grantor  retains  any 
part  of  the  lands  the  deeds  will  belong  to  such 
grantor,  unless  expressly  granted  by  words  suffi- 
cient to  transfer  the  property:   (Field  v.  Yea, 

2  T.  R.  78.) 

When,  however,  the  title-deeds  are  retained  ^*^**^ 
by  the  vendor,  the  usual  practice  is  for  him  to  covenant  for 
enter  into  a  covenant  to  produce  them,  and  aJJ^^Se^®'* 
Court  of  Equity  will  never  decree  a  specific  per-  deeds,  if  the 
formance  if  the  vendor  refuses  to  do  so :  (see  the  SSffiuvo^d 
form,  infra.  No.   16,  clauses  5,  6;  ib.  No.  l7.)toium. 
In  the  absence  of  an  express  stipulation  to  the 
contrary,  the  vendor  is,  as  we  have  already  seen, 
(voL  i.  pp.  6,  32),  compelled,  at  his  own  expense, 
to  supply   the  purchaser  with  attested  copies 
where  he  cannot  obtain  the  deeds  themselves. 
Still,  it  seems,  that  will  not  extend  to  every  docu- 
ment relating  to  the  property,  but  will  include 
such  only  as  are  necessary  to  make  a  good  title. 
Nor  does  the  rule  apply  to  instruments  of  record, 
for  these  the  vendor  cannot  be  compelled  to  be  at 
the  expense  of  supplying. 

6.  Exceptions, 

After  the  general  words  come  the  exceptions,  Practical 
if  any,  by  wWch  the  grantor  excepts  a  particular  o^Jservation*- 
thing  out  of  the  property  conveyed;  which  being 
his  own  act  and  words,  shall  be  construed  against 
him  strictly:  (10  Rep.  106,  a.)  In  order  to 
support  an  exception  it  must  be  of  such  things 
aft  he  who  makes  such  exception  may  have  and 
do  belong  to  him:  (Shep.  Touch.  79;  12  Bep. 
126.)  It  must  not  be  of  the  whole  thing  granted, 
bat  of  a  part  thereof  only:  (Cro.  EHz.  6,  244.) 
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Chap.  xiL  •pjj^  thing  that  is  excepted  must  be  part  of  the 
Practieai    thing  previously  granted,  and  not  of  some  other 

'or^^SSv  t^°g-  (P^S-  59  a,  pL  11;  Shep.  Touch.  78,  79.) 
^       The  thing  excepted  must  be  of  such  a  thing  as 

*'^^'*^5!?!^'  may  be  severed  from  the  thing  granted,  and  not 
of  inseparable  incidents:  (Dig.  59,  a.)  But  if 
inseparable  incidents,  as  if  a  manor  be  granted, 
excepting  the  courts  baron,  &c.;  or  land  he 
granted,  excepting  the  common  appurtenant 
thereto  belonging,  these  exceptions  are  void: 
(Hob.  101,  170;  11  Rep.  50,  a.)  It  must  be  a 
particular  thing  out  of  a  genend,  or  of  a  part  of 
an  entire  thing,  and  not  of  a  particular  out  of  a 
particular,  or  the  whole  of  the  thing  itself  granted. 
J£  the  exception  be  of  a  particular  thing  out  of  a 
particular  thing,  as  if  one  grants  Whiteacre  and 
Blackacre,  excepting  Blackacre,  this  exception  is 
void,  as  it  likewise  would  be,  if  one  were  to  grant 
twenty  acres  of  land  by  particular  names,  ex- 
cepting one  acre  of  them.  An  exception  must 
also  be  in  conformity  with,  and  not  repugnant  to 
the  grant:  (Hob.  72,  170.)  And  the  things  ac- 
cepted must  also  be  described  with  as  much 
certainty  as  if  it  were  to  be  granted:  (Shep. 
Touch.  78;  Wilson  v.  Armourer,  L.  Raym.  207; 
Wat.  Conv.  by  Merifield,  551.) 


Haibendumt 
A  formal, 
but  not  an 
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part  of  a 
deed. 


7.  Habendum. 

The  habendum  is  a  formal,  but  not  an  essential 
part  of  a  deed,  for  if  it  were  to  be  omitted 
altogether  out  of  it,  the  deed  would  nevertheless 
be  good.  In  some  assurances  indeed  the  hcUfen- 
dum  clause  ought  to.  be  omitted  as  in  appoint- 
ments in  execution  of  powers;  as  it  ought  also  to 
be  in  all  instruments  operating  by  way  of  ex- 
tinguishment, and  not  of  enlargement,  or  sur- 
renders which  destroy  the  estate,  in  each  of 
which  assurances,  a  clause  declaratory  of  the 
object  of  the  instrument  should  be  substituted  for 
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the  habendum.    In  case  also  of  a  release  by  one  ^^^^-  ^"- 
joint  tenant  to  his  companion,  it  will  be  more    Praoiaa 
correct  simply  to  release  to  him,  omitting  they^,^j2orSv 
habendum^  where  the  release  is  simply  to  him  in       ^ 
fee;  but  if  it  is  intended  to  limit  the  property  to  "'**;5!!r**' 
dower  uses  the  proper  course  will  be  for  both 
the  joint  tenants  to  convey  to  a  trustee,  and 
to  limit  the  uses  in  favour  of  the  purchasing 
joint  tenant,  to  arise  out  of  such  trustee's  seisin: 
(see  the  form,  infra). 

1£  the  habendum  be  repugnant  to  the  granting  when  habm- 
part  of  the  deed,  the  habendum  will  be  rejected,  ^^t  to 
and  the  grant  will  prevail ;  but  where  the  limi-  granting 
talions  are  such  that  they  may  well  stand  toge-  latte/ihau 
ther,  and  so  that  both  may  operate,  they  will  not  pr«vau. 
be  considered  as  repugnant ;  as,  in  the  case  of  a 
grant  to  a  man  and  his  heirs,  habendum  to  him 
and  the  heirs  of  his  body,  in  which  case  the 
grantee  wiU  take  an  estate  tail,  with  a  fee  simple 
expectant  thereon:    (Co.  Litt.  21,  a:   5  Roll. 
Bep.  19;  Cro.  Jac.  476.)     And  as  all  grants,  as 
we  have  already  seen,  are  taken  most  strongly 
against  the  grantor,  if  he  limit  no  estate  at  all 
by  the  granting  clause,  and  an  estate  is  limited 
by  the  habendum^  the  habendum  will  stand: 
(Co.  litt.   183,  a;  8  Rep.   154,  b.)     So,  if  a 
smaller  estate,  as  an  estate  for  life,  is  given  in  the 
granting  part,  and  a  larger,  as  an  estate  in  fee, 
in  the  habendum,  the  habendum  will  prevail 
(Co.  Litt.  299);  but  if  the  latter  should  be  a 
smaller,  or  a  void  estate,  it  will  be  held  repug- 
nant and  void,  and  the  granting  part  will  stand: 
(2  RolL  Rep.  24,  a;  2  Bac.  Abr.  494;  Hob.  171.) 

The  office  of  the  habendum  is  to  limit  the  office  and 
estate  of  the  grantee,  by  name,  with  such  addi-  25^^."*' 
tional  words  as  will  clearly  and  unequivocally  ^<^- 
express  the  estate  he  is  to  take,  as,  in  fee,  in  tail^ 
m  Kfe,  or  for  years.     So,  if  necessary,  it  should 
lodify  or  control  the  construction  of  law,  as  ex- 
ing  it  to  be  limited,  if  so  intended,  to  tenants 
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^^"^^-  ^^-  in  common,  when  general  words  might  make 
Praoiedi    them  joint  tenants :  (see  2  Prest.  Conv.  467; 
^„^;;^^2  RoU.  Abr.  67;  II  East,  115.) 

The  clause  commences,  "  To  Have  and  to 
Hold,'*  or  if  brevity  is  very  important,  the  three 
first  words  may  be  left  out,  and  it  may  stand  as, 
"  TO  Hold  "  only ;  which  are  the  only  operative 
words  actually  necessary.  The  property  pre- 
viously granted  should  then  be  referred  to  in 
terms  sufficiently  comprehensive  to  embrace  it, 
and,  in  case  the  conveyance  is  to  be  in  fee,  it 
should  be  limited  to  the  grantee  and  his  heirs,  to 
whose  use  the  property  is  declared  to  be,  or,  if 
such  be  the  intention,  other  uses  should  be  de- 
clared to  arise  out  of  his  seisin.  Where  there  is 
a  sufficient  consideration,  although  no  use  is  ex- 
pressed, such  consideration  will  be  sufficient  to 
raise  a  use  in  the  grantee;  but  if  no  consideration 
be  expressed,  or  reserved,  nor  a  declaration  made, 
the  use  will  then  result  to  the  grantor,  and  he 
will  be  in  as  of  his  former  estate:  (Sand.  Uses,  61 ; 
Co.  Litt.  12  b,  n.  (2).) 

8.  Limitation  of  Uses. 

In  modem  conveyances  to  purchasers,  the  pro- 
perty is  usually  limited  either  simply  to  the 
grantee  in  fee,  or  to  dower  uses.  When  the  former 
course  is  adopted  the  usual  words  are,  "  To  have 
and  to  hold  the  said  messuages,  &c.  unto  the  said 
A.  B.  and  his  heirs,  to  the  use  of  the  said  A.  B. 
his  heirs  and  assigns  for  ever,  or  to  the  only 
proper  use  and  behoof  of  the  said  A.  B.  his  heirs 
and  assigns  for  ever,"  or,  "  To  have  and  to  hold, 
&c.  unto  and  to  the  use  of  the  said  A.  B.  his  heirs 
and  assigns  for  ever;"  but  either  form  will  have 
the  same  operation. 

In  this  case  the  limitation  does  not  operate  by 

iimitatton  to  way  of  usc,  but  as  a  limitation  at  common  law; 

for  where  the  party  seised  to  the  use,  and  the 

cestui  que  use  is  the  same  person^  he  never  takes 
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limited  in 
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Operation  of 
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uses. 
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by  the  statute  except  there  be  a  direct  impos-  CHAf.  xii, 
sibilitj  for  the  use  to  take  effect  at  common  law :    Praetteai 
(Bac.  Abr.  Uses,  63;    Sand.  Uses,  91;  Com.^^;2S*^ 
Dig.  tit.  "Fait,"  (E.  9).)  But  although  the  release  ^^/ 
is  in  by  the  common  law,  yet  after  the  declara-  ^"!2!^* 
tion  of  use  to  him,  he  has  not  only  a  seisin  but  a 
tue,  although  not  the  use  which  the  statute 
requires ;  and,  therefore,  that  seisin  which,  before 
the  limitation  of  the  use  to  himself,  was  open  to 
serve  uses  declared  to  a  third  person,  is  by  the 
limitation  filled  up,  and  will  not  admit  of  any 
other  use  being  limited  upon  it:  (Sand.  Uses, 
91;  Wat,   Conv.  by  Merifield,   S^2;   2  Prest. 
Conv.  481.)    The  effect,  therefore,  in  the  kabeti" 
dum  of  the  words,  "  to  the  use  of  him  the  said 
purchaser,  his  heirs  and  assigns  for  ever,"  is  to 
prevent  any  further  legal  use  being  limited  to  a 
third  person.     For  this  reason,  therefore,  where 
any  limitations  of  uses  are  to  be  declared  in  favour 
of  third  persons,  the  clause  limiting  the  use  to 
the  releasee  should  be  left  out,  otherwise  the  use 
will  vest  the  legal  use  in  him,  and  the  uses 
limited  to  arise  out  of  his  seisin  will  be  mere 
equitable  estates  :  (1  Sand.  Uses,  263.) 

The  right  of  dower  which  formerly  attached  oid  mode 
on  a  conveyance  of  lands,  and  which  in  fact  still  ^^^ 
does  as  to  husbands  married  previously  to  the  ^^^  ^°^^- 
year  1834,  being  found  a  clog  upon  the  free 
alienation  of  property,  it  was  deemed  expedient 
to  adopt  some  plan  by  which  this  impediment 
might  be  removed.  The  first  method  resorted  to 
(and  though  now  obsolete,  has  not  very  long  been 
discontinued)  was  to  limit  the  estate  to  the  pur- 
chaser and  hiis  trustee  as  joint  tenants  in  fee,  but 
declaring  that  the  latter  only  held  as  a  trustee  for 
the  purchaser,  by  which  means  the  wife's  dower 
was  prevented  from  attaching  during  the  con- 
tinuance of  the  joint  estate  of  the  purchaser  and 
his  trustee  (Litt.  s.  45  ;  Co.  Litt.  37,  b  ;  Bro.  4, 
84;  Perk.  334 ;  Broughton  v.  BandaUy  Gro.  Eliz. 
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Chap^.  502;  Amcothy.  Catherick,  Cro.  Jac.6l5;  Sneyd 
Praetkai    y.  Sneydy  1  Atk.  442);  but  it  was  still  liable  to 

forpr^aritg  attach  on  the  death  of  the  trustee  in  the  husband's 
^^^  lifetime,  as  the  husband  would  then  have  become 
solely  seised.  The  inconvenience  resulting  from 
this  gave  rise  to  the  practice  of  limiting  the  lands 
'<  to  the  purchaser  and  his  trustee,  and  the  heirs 
of  the  trustee,"  or  immediately  to  the  trustee  and 
his  heirs,  in  trust  for  the  purchaser  and  his  heirs 
{Curtis  V.  Curtisy  2  Bro.  C.  C.  620),  in  both  of 
which  cases  the  legal  seisin  of  the  husband  was 
prevented  hj  the  creation  of  the  trust;  but  not- 
withstanding the  last  objection  was  obviated  hj 
this  mode,  it  was  still  open  to  other  objections. 
It  kept  the  legal  estate  from  the  purchaser,  and 
exposed  him  to  the  possibility  of  its  escheat- 
ing to  the  crown  for  want  of  heirs  of  the  trustee, 
or  to  the  inconvenience  of  its  becoming  vested  in 
infants,  married  women,  or  persons  residing  at  a 
distance  not  easily  discoverable,  or  not  willing  to 
join  in  the  conveyance  required  to  be  made  of 
it:  (Co.  Litt.  379,  b,  n.  1.)  To  prevent  all  these 
troublesome  consequences,  therefore,  a  mode  of 
limitation  was  next  introduced  by  which  a  right 
of  dower  was  permitted  to  attach  upon  the  estate, 
but  subject  to  be  divested  by  the  act  of  the  hus- 
band in  his  lifetime.  This  was  effected  by  limit- 
ing the  property  to  such  uses  as  the  husband 
should  appoint,  and  in  default  of  appointment,  to 
the  use  of  his  right  heirs:  (Co.  Litt.  216,  a,  n.  2.) 
Until  this  power  was  exercised  by  the  husbanc^ 
he  was  actually  seised  of  an  estate  of  inheritance 
in  possession  on  which  the  right  of  dower  at- 
tached; but  upon  his  making  the  appointment,  it 
was  considered  that  as  the  appointee  came  in  as 
if  named  in  the  deed  creating  the  power,  he  was 
in  paramount  to  the  right  of  dower  in  the  wife, 
and  consequently  held  the  estate  discharged  from 
her  claims  thereto.  Considerable  doubts,  how- 
ever, appear  to  have  been  at  one  time  entertained 
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as  to  the  efficacy  of  this  mode  of  limitation,  upon  CHAP^^xn. 
the  principle  that  the  right  of  dower  having  once    Praetieca 
attached,  could  not  be  defeated  by  the  act  of  the  /J^^SarLg 
husband   alone:   {Cox  v.   Chaniherlainy  4  Ves.        **» 
637;  MaundreU  v.  Maundrell,  7  ib.  567.)     It  *T?T*- 
has,  however,  been  since  decided  that  the  hus- 
band, by  exercising  his  power,  can  wholly  bar 
his  wife's  claim  to  dower:  {MaundreU  v.  Maund' 
reU,  10  Ves.  246;  Bae  v.  Pung,  5  B.  &  A.  561; 
S.  C.  5  Madd.  56 1 :  Mareton  v.  Lees,  cited  5  Madd. 
318;  Doe  v.  Jones,  10  B.  &  C.  459.)     StiU  this 
mode  of  limitation  is  not  always  to  be  depended 
on.     The  power  of  appointment  is  liable  to  be 
suspended  and  destroyed,  and  as  its  existence  is 
the  only  circumstance  which  precludes  the  wife 
^m  her  dower,  there  must  always  be  a  possibility 
of  danger  (tho^h  perhaps  sometimes  ^  smaU  ^ 
scarcely  to  deserve  attention)  in  taking  a  title 
which  depends  upon  it:  (Co.  Litt.  216,  b,  a,  n.  2.) 

At  length  a  method  was  found  out  by  which  Modem 
all  the  advantages  of  the  former  modes  were  utibn^to^ 
secured,  and  every  inconvenience  removed.  This  ^^«'' 
was  the  present  form  of  dower  uses  now  com- 
monly inserted  in  conveyances,  by  which  the 
property  is  limited  to  such  uses  as  the  purchaser 
shall  appoint  (which  gives  him  a  power  of  dis- 
position over  the  whole  fee,  which  if  he  exercises, 
the  appointee  will  be  in  under  the  original  con- 
veyance, and  so  paramount  to  the  claims  of  the 
wUe),  and  in  default  of  appointment  to  the  use  of 
the  purchaser  for  life,  with  remainder,  in  case  of 
the  determination  of  the  purchaser's  life-estate,  to 
his  dower  trustee  during  the  life  of  the  purchaser, 
with  the  ultimate  remainder  to  the  purchaser  in 
fee,  which  ultimate  remainder,  by  the  interposition 
of  the  limitation,  is  an  estate  in  remainder,  upon 
which  no  right  of  dower  in  the  wife  could  possibly 
attach:  (Butl.  Note  to  Co.  Litt.  379,  Fearne, 
C.  B.  34/  :  see  the  form,  infra,  No.  1.  clause  6.) 


r 


200  PUBGBASE  DEEDS. 

cw^n.       jjj  ^ggg  ^  jjiy.  dower,  the  lands  are  sometimes 
/vgctorf    limited  to  such  uses  as  the  purchaser  shall,  hj 
j^j^^^Sing  deed  sealed  and  delivered  bj  him  in  the  presence 
<*«       of  and  attested  by  two  or  more  credible  witnesses, 
—   '  or  by  his  last  wiU  or  testament  in  writing,  signed 
umMation  to  ^"^^  published  by  him  in  the  presence  of  a  specified 
QMS  to  bar    number  of  witnesses,  appoint     One  of  our  most 
J^^S^^*  celebrated  text-writers  (Mr.  Butler),  however, 
very  properly  observes  that  no  good  reason  can 
be  assigned  for  requiring  any  specific  number 
of  witnesses  to  the  execution  of  the  deed   by 
which  the  power  is  executed,  it  being    quite 
sufficient  to  state  that  the  power  is  to  be  exe- 
cuted by  deed  generally.     It  is  also  unnecessary 
to  extend  the  power  to  testamentary  dispositions, 
for,  as  the  will  does  not  take  efiect  until  the 
purchaser's   death,    when   the    trustee's   estate 
ceases,  the  power  is  not  wanted  for  the  purpose  of 
overriding  his  estate ;  and  the  interposed  estate 
of  the  trustee  prevents  the  dower  from  attach- 
ing at  all  during  the  lifetime  of  the  purchaser, 
so  that  both  his  heir  and  devisees  would  take 
exempt  from  the  dower.     The  power  of  devising 
by  will,  the  same  learned  writer  continues  to 
observe,  is  therefore  useless ;  but  it  is  attended 
with  this  inconvenience,  that  it  sometimes  gives 
rise  to  nice  questions,  whether  the  disposition 
operates  as  a  devise  of  the  land,  or  as  an  ap- 
pointment of  the  use,  and  thus  makes  it  doubtful 
in  whom  the  legal  estate  is  vested.     For  this 
reason,  he  says,  it  seems  advisable  to  omit  wholly 
out  of  the  clause  the  power  of  devising  by  will : 
(see  ButL  Note  to  Fearne,    C.  R.  437.)     The 
earlier  practice  in  framing  limitations  of  this 
kind  was  to  limit  the  interposed  estate  to  the 
dower  trustee  and  his  heirs,  but  the  modern  one 
generally  is  to  make  the  limitation  to  his  execu- 
tors and  administrators,  it  being  in  general  more 
easy  to  find  and  obtain  the  concurrence  of  a 
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personal  represeatative  than  an  heir,  the  former  ce^''-  ^^ 
of  whom  are  also  less  liable  to  be  labouring  A^agfarf 
under  legal  disability,  though,  as  such  estates  ybr^||!^j^ 
are  not  often  required  to  be  conveyed,  little  ^ 
practical  inconvenience  is  likely  to  result  for  want  — 
of  the  concurrence  of  either  the  dower  trustee 
or  his  representatives,  so  that  it  is  not  very 
material  what  mode  of  limitation  is  annexed  to 
his  estate.  With  respect  to  the  ultimate  limita- 
tion, Mr.  Butler  suggests  (see  his  note  to  Feame, 
C.  B.  438),  that  as  a  life  estate  is  first  limited  to 
the  party,  it  seems  more  accurate  to  limit  the 
fee  to  his  heirs  and  assigns,  and  not  to  the  party, 
his  heirs  and  assigns.  This  Mr.  Hayes  pro- 
nounces to  be  at  once  theoretically  wrong,  and 
practically  dangerous,  depending,  as  he  truly 
observes,  upon  the  rule  in  SheUei/s  case,  which 
in  some  instances  might  not  be  applicable,  par- 
ticularly in  the  case  of  limitations  differing  in 
quality,  as  where  the  one  is  legal,  and  the  other 
equitable.  In  most  modern  conveyances  we 
certainly  find  a  preference  given  to  the  limita- 
tion to  the  purchaser,  his  heirs  and  assigns,  to 
the  form  recommended  by  Mr.  Butler,  though, 
as  far  as  conveyances  to  purchasers  are  con- 
cerned, it  can  rarely  happen  that  the  latter  may 
not  be  safely  adopted. 

Dower  uses  are  not  so   necessaiy  now  as  Limitations 
formerly,  because,  since  the  Dower  Act,  3  &  4  usee^ien: 
WHL  4,  c.  105,  all  men  unmarried  previously  to  ^^^^ 
the  year  1834  may  debar  their  wives  of  their  formerly. 
dower  by  conveying  away  the  property,  which, 
unless  protected  by  dower  uses,  the  husband 
coold   not   have    done    before ;    nor   will   the 
dower  uses  be  sufficient  to  exclude  a  widow 
married  afi;er  1834,  but  the  same  object  may, 
nevertheless,  be  effected  by  a  declaration  made 
by  him  and  inserted  in  the  purchase-deed,  and 
which  is  usually  done  immediately  after  the  limi- 
tation of  the  uses :  (see  the  form,  infra,  No.  I., 
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the 
conveifanee. 


Chap,  xh.  (ji^ugg  7,)  ^^  where  a  purchaser  has  been 
PracHeca    married  previouslj  to  1834,  the  usual  plan  is  to 

for  preparing  ^°nt  the  lands  to  dower  uses,  so  as  to  bar  the 
dower  of  the  present  wife,  and  to  superadd  a 
declaration  to  bar  the  dower  of  any  other  woman 
with  whom  he  may  happen  to  intermarry  at  any 
future  time.  It  has,  indeed,  been  suggested,  that 
even  if  limitations  to  bar  dower  should  be  ren- 
dered unnecessary  by  the  Legislature,  the  power 
of  appointment  should  still  be  retained,  on  ac- 
count of  the  facilities  it  affords  for  acting  on  the 
ownership  by  a  single  instrument,  and  for  the 
protection  it  allows  against  judgments ;  but  the 
latter  will  now  only  do  so  in  favour  of  a  purchaser 
who  has  no  notice  of  them,  which  has  reduced 
this  protection  within  far  more  narrow  limits 
than  formerly:  (stat.  1  &  2  Vict.  c.  110.)  Still 
the  clause  confers  sufficient  advantages  to  allow 
it  to  retain  its  place  in  purchase-deeds.  The 
protection  it  affords  to  purchasers,  without  notice 
against  incumbrances,  is  an  advantage  as  far  as  it 
goes,  and  the  power  of  conveying  by  appoint- 
ment may  often  prove  exceedingly  convenient, 
particularly  in  small  purchases,  where  the  saving 
of  the  stamp  duty  on  the  lease  for  a  year  may  be 
in  some  degree  important. 


Vendor  can 
only  be  re- 
quired to 
enter  into 
qualified 
covenants 
for  title. 


9.  Covenants. 

Grenerally  speaking,  a  vendor  of  real  property 
can  only  be  required  to  enter  into  qualified 
covenants  that  he  is  seised  in  fee,  has  good  right 
to  convey,  for  quiet  enjoyment,  freedom  from  in- 
cumbrances, and  for  further  assurance.  Where, 
however,  a  vendor  takes  by  descent,  or  derives 
his  title  through  a  will,  the  purchaser  is  entitled 
to  have  the  covenant  extended  to  the  acts  of  the 
vendor's  ancestors  and  testators  {Lhydy.  GriffUhy 
3  Atk.  267) ;  for  if  restricted  to  the  acts  of  the 
vendor  and  those  claiming  under  him,  though 
this  covenant  would  comprehend  a  claim  of  his 
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own  wife  to  dower,  it  would  not  include  a  similar  ^"^'  ^"^' 
claim  of  the  widow  of  a  preceding  ancestor  or    Praeneai 
testator,  or  in  fact  any  other  incumbrances  at- ;br  jyr^Mrtiv 
taching  on  the  property  through  the  acts,  deeds,  ^^  *** 
defaults,  privity,  or  procurement  of  such  ancestor      — 
or  testator.     Where  a  vendor  conveys  under  a 
power  of  appointment,  he  should,  previously  to 
the  usual  covenants  for  title,  covenant  that  the 
power  is  a  good  and  valid  and  subsisting  power. 

Where  a  vendor  is  unable  to  show  a  good  title.  General 
he  sometimes  undertakes  to  covenant  against  the  tiue. 
acts  of  all  mankind,  but  this  he  cannot  be  com- 
pelled to.  If  a  title  is  defective  a  purchaser  has 
a  right  to  rescind  the  contract,  but  he  cannot 
call  upon  the  vendor  to  confer  such  a  title  as 
the  latter  possesses,  and  to  indemnify  him 
against  all  claims  and  demands  to  which  the 
property  may  be  liable.  And  it  must  also  be 
borne  in  mind,  that  even  general  and  unre- 
stricted covenants  for  quiet  enjoyment  against 
the  acts  of  all  mankind,  will  not  extend  to  a 
wrongful  eviction,  but  only  to  evictions  by 
parties  having  lawful  title  to  the  property: 
(Hayes  v.  Bickerstaffy  Vaugh.  118;  Dudley  v. 
Folioty  3  T.  R.  384.)  But  if  a  vendor  covenants 
against  the  acts  of  any  particular  person  by 
name,  this  will  include  an  eviction  or  distur- 
bance of  that  person,  by  wrong,  as  well  as  by 
right:  (Foster  v.  MapeSy  Cro.  Eliz.  212;  1 
Roll.  Abr.  430;  Hayes  v.  Bicker  staffs  sup,;  Nash 
V.  PalmeTy  5  Mau.  &  Selw.  574  ;  Fowle  v.  Welsh, 

1  Bam.  &  Ores.  29.;  Any  acts  of  a  vendor  as- 
serting a  title,  who  has  covenanted  against  lawful 
incumbrances,  will  amount  to  a  breach  of  cove- 
nant, although  such  acts  may  be  made  the  sub- 
ject of  an  action  of  trespass  {Crosse  v.  Young, 

2  Show.  425;  Lloyd  v.  Tonkies,  1  T.  R.  671); 
bat  merely  sporting  over  the  lands  will  not  be  so 
considered:  (Seddon  v.  Senate,  13  East,  72.) 
A  suit  in  equity  is,  however,  a  breach  of  cove- 
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Chap.  XU. 


Praetteal 

dtreUioiu 

for  preparing 

the 

eonveyanee. 


Covenant 
that  vendor 
is  seised  in 
fee,  and  has 
right  to 
convey. 


Covenant 
for  qoiet 
enjo3rment. 


nant  against  disturbances  generally:  {Caltharp 
V.  Hat/ton,  2  Mod.  54 ;  Hunt  v.  DanverSy  T. 
Raym.  370.) 

The  covenant  that  the  vendor  is  seised  in 
fee,  and  the  covenant  that  he  has  good  right 
to  convey,  are  considered  as  synonymous  cove- 
nants; consequently  qualifying  words  annexed 
to  the  first  covenant  will  attach  to  both  {Neunns 
V.  MunnSy  3  Lev.  46;  Browning  v.  PFrighty 
Bos.  &  Pull.  139) ;  but  the  covenants  for  quiet 
enjoyment,  and  freedom  from  incumbrances, 
are  distinct  covenants,  and  therefore  qualified 
words  in  the  commencement  of  the  first  cove- 
nant will  not  extend  to  them.  The  covenant 
for  seisin,  therefore,  being  synonymous  with  the 
covenant  that  the  vendor  has  good  right  to 
convey,  the  former  is  now  usually  omitted  in 
most  modem  assurances,  and  always  where  bre- 
vity is  an  object.  The  right  to  convey  embraces 
not  only  the  estate  of  the  vendor,  but  also  his 
power  to  convey  it;  hence,  where  a  vendor,  in  a 
conveyance  made  by  him  and  his  wife  of  her 
lands,  covenanted  that  they  had  good  right  to 
convey,  she  being  then  under  age,  was  holden 
to  be  a  breach  of  covenant :  {Nash  v.  AsJUon^ 
T.  Jones,  195.) 

The  covenant  for  quiet  enjoyment  being,  as  we 
have  just  before  remarked,  a  distinct  covenant 
from  the  covenants  for  seisin  in  fee,  and  for  right 
to  convey,  it  must,  for  the  reasons  above  stated, 
commence  with  words  of  qualification.  This  cove- 
nant is  usually  qualified  by  restricting  the  breach 
to  lawful  disturbances,  and  by  parties  rightfully 
claiming,  although  this,  as  we  have  already  seen, 
is  not  strictly  necessary,  as  an  unrestricted  cove- 
nant will  not  extend  to  a  tortious  eviction.  In 
case  the  property  is  sold  subject  to  any  incum- 
brances, as  mortgages,  rentcharges,  quit  rents,  or 
the  like  (Hammond  v.  Hilly  Com.  Rep.  180),  a 
saving  clause  should  be  inserted  at  the  end  of  the 
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coyenanty  as  it  also  should  in  case  there  are  any  c^^isxn. 
subsisting  leases;  although  the  fact  of  possession    Pnutiaa 
by  the  tenant  is,  as  we  have  already  seen  (an^^brpin^parSi^ 
p.  72),  to  be  deemed  sufficient  notice  to  a  pur-       **« 
chaser  of  the  interest  he  has  in  the  land.  — 

The  general  words  of  the  covenant  for  freedom  Freedom 
from  incumbrances,  usually  embrace  every  kind  taSmcw!^""' 
of  instrument  and  mode  by  which  an  incum- 
brance can  be  created,  or  by  which  the  premises 
can  be  claimed  or  c^ged.  In  former  times  it 
was  a  more  frequent  practice  to  set  out,  and  par- 
ticularize the  several  species  of  incumbrances,  as 
'^all  gifts,  grants,  bargains,  sales,  leases,  mort- 
gages," &c.;  but  this  is  unnecessary,  and  answers 
no  other  purpose  than  to  swell  the  bulk  of  the 
deed;  it  is  sufficient  to  covenant  against  incum- 
brances generally,  without  any  particular  speci- 
fication, unless  the  estate  is  subject  to  a  known 
incumbrance,  then,  it  seems,  if  a  purchaser  intends 
to  rely  upon  a  vendor's  covenants,  they  should  be 
made  expressly  to  extend  to  such  incumbrance, 
otherwise  it  may  be  presumed  that  he  took  the 
estate  subject  to  such  incumbrance,  and  this 
should  be  added  to  the  end  of  the  covenant  as 
follows :  ''  and  particularly  of,  from  and  against 
a  certain  quit  rent,"  &c.  In  general  it  will  be 
sufficient  to  state  that  the  property  shall  be 
enjoyed  '^  free  from  all  former  and  other  estates, 
rights,  titles,  liens,  charges,  and  incumbrances 
inade  or  created,"  &c. 

The  covenant  for  further  assurance  runs  with  For  further 
the  land  in  like  manner  as  the  covenants  for  *^'*™^**- 
title,  and  will  consequently  be  binding  on 
the  assignees  of  the  vendor  in  case  he  should 
become  bankrupt,  who  will  be  compelled  to 
execute  further  assurances,  although  the  ven- 
dor was  only  tenant  in  tail,  and  did  no  act 
for  the  purpose  of  barring  the  entail  {Pye  v. 
Damby,  3  Bro.  C.  C.  393.)  Nor  wiU  bank- 
ruptcy, and  the  certificate  of  the  covenantor, 
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Chap,  xit.  operate  as  a  bar  to  a  breach  of  this  covenant, 

Practical    althouffh  the  cause  of  action  accrued  before  the 

for  preparing  bankruptcy  was   Committed    {MUls  v.   Auriol, 

^^^       1  H.  Black.  433  ;  Hammond  v.  Totdmin,  7  Dunf. 

eonveyanee.  ^  ^^^^  612.)    Any  act  of  the  vendor  by  which 

he  disables  himself  from  executing  this  covenant 
will  amount  to  a  breach,  although  no  request  be 
made  to  him  to  perform  it  (Moore,  453,  755  ; 
Poph.  109 ;  Cro.  Eliz.  450,  479  ;  5  Roll.  Rep. 
20),  for  it  would  be  useless  to  make  a  request 
that  could  not  possibly  be  complied  with,  and 
although  he  afterwards  restores  his  ability,  yet 
this  will  not  avail  him  :  (5  Rep.  50.)  The  right 
of  action  upon  a  covenant  for  further  assurance, 
will  descend  on  the  heir,  and  not  to  the  executor, 
where  the  ancestor  sustained  no  actual  damage 
for  the  breach :  {King  v.  Jones,  3  Taunt.  418  ; 
1  Marsh,  107  ;  4  Mau.  &  Selw.  118  ;  Kingdon 
V.  NoUle,  1  Mau.  &  Selw.  355.)  It  belongs  to 
the  purchaser's  counsel  to  name  the  assurance 
that  is  to  be  made :  {Higginhottom^s  case,  5  Rep. 
86  ;  RoswelVs  case,  5  Rep.  19  bJ)  But  a  vendor 
cannot  under  this  covenant  be  compelled  to 
assure  by  warranty:  (1  Mod.  67  ;  2  Lev.  140.) 
And  it  is  doubtful  if  a  purchaser  can  require 
a  covenant  for  the  production  of  title-deeds  in  the 
absence  of  an  express  contract  to  that  effect. 
This  question  arose,  but  was  not  decided  in  the 
case  of  Fain  v.  Ayres  (2  Sim.  &  Stu.  533),  but 
the  prevailing  opinion  of  the  profession  seems  to 
be  that  a  purchaser  has  no  such  right,  for  the 
covenant  for  further  assurance  appears  to  be 
restricted  to  an  assurance  by  way  of  conveyance, 
and  not  to  comprehend  further  obligations  to  be 
imposed  on  the  covenantor  by  way  of  covenant : 
{HalUtt  V.  Middleton,  1  Russ.  243.)  It  has  also 
been  held,  that  when  a  person  has  once  executed 
such  further  assurance  as  the  counsel  for  the  party 
requiring  it  advised,  he  is  discharged  from  his 
covenant,  although  such  assurance  turn  out  in- 
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sufficient  for  the  purpose  intended:  (See  Wat.  chap^jqi. 
Convey,  by  Merifield,  559  ;  1  Bart.  Prec.  155  ;    Practical 
5  Rep.   23;   3   Mod.    191,   192;   Vaugh.  34;/aJ!^^«g 
LasseU  v.  Calterton,  1  Sid.  467.)  '^ 

..^ow  T.  ^    *c/*t,   ,       vj     .     Kj,,j  conveyance. 

The  purchaser  may  either  bnng  his  action  at       — 
law  for  damages  for  breach  of  this  covenant,  or  ^^es  for 
he  may  file  a  bill  in  equity  for  a  specific  perfor-  breach  of 
mance  of  it :  {Edwards  v.  AppUhee,  cited  2  Bro. 
C.  C.  652.)     But  a  covenant  of  this  kind  will 
not  be  supported  in  equity,  unless  the  justice  of 
the  case  demands  it ;  consequently,  if  any  fraud 
or  oppression  has  been  employed  by  the  pur- 
chaser, or  any  undue  advantage  has  been  taken 
of  the  vendor's  situation,  or  the  premises  have 
been  sold  at  an  under  value,  or  the  like  {Johnson 
V.  NoU,  1  Vern.  271  ;  Zottchy.  Swain,  ib.  320), 
equity  will  not  assist  the  purchaser  by  decreeing 
a  specific  performance  of  this  covenant. 

In  case  the  vendor  retains  the  title-deeds,  the  when  ven- 
purchaser  will  be  entitled  to  a  covenant  from  him  ^tte^^eed^ 
for  their  production,  and  also  to  supply  copies,  purchaser  is 
extracts,  or  abstracts  of  them.     A  covenant  of  rcovenoat 
this  kind  may  be  included  either  in  the  purchase-  fortiieir 
deed  (see  the  form,  infra,   No.  XVL,  clauses  ^^  ^^  ^  ' 
5,  6),  or  it  may  be  entered  into  by  a  separate 
instrument :   (see  the  form,  infra,  No.  XVII.) 
When  contained  in  the  purchase-deed,  it  usually 
comes  in  at  the  end,  and  is  preceded  by  a  short 
recital  that  the  deeds  and  writings  contained  in 
the  schedule  thereto  annexed,  relate  as  well  to  the 
title  of  the  property  thereby  conveyed,  as   of 
certain  other  property  of  the  vendor,  who  is  to 
retfun  the  deeds  on  entering  into  the  covenant 
for  their  production.   If  the  covenant  is  contained 
in  a  separate  deed,  the  conveyance  to  the  pur- 
chaser should  be  first  of  all  recited,  and  then 
should  come  the  recital  that  the  vendor  is  to 
retain  the  deeds.     A  slight  variation  will,  how- 
ever, be  requisite  where  the  title-deeds,  instead 
of  being  retained  by  the  vendor,  are  handed  over 
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Chap,  xn.  ]r)y  i^jj^  ^q  g  purchaser,    who    covenants   for 

Piractuxa    their  production.     A  covenant  for  the  produc- 

fi^^pl^ilS^ng  tion  of  title-deeds  is  a  covenant  running  with 

<^       the  land  in  favour  of  the  purchaser,  but  not  in 

**T?!^"^'  favour  of  a  vendor:    {Barclay  v.  Raine^   1  Sim. 

&  Stu.  449.) 
Covenant  The  late  Fine  and  Recovery  Substitution  Act 

^tj^«      (3  &  4  Will  4,  c.  74)  has  also  introduced  a  new 
a^owiedge  covenant  into  purchase -deeds,  which,  where  the 
circumstances  call  for  it,  must  be  considered  as 
a  usual  one,  and  one  which  a  purchaser  has  a 
right  to  have  inserted  in  the  conveyance, — and 
this  is,  that  the  deed  shall  be  duly  acknowledged 
by  the  vendor's  wife,  in  pursuance  of  that  act. 
This  covenant  is  generally  inserted  immediately 
after  the  limitation  of  uses,  and  preceding  the 
covenants  for  title:  (see  the  form,  infra.) 
Where  wife       As  a  married  woman  is  incapable  of  entering 
inff  Srty^'  ^^  *  Covenant,  her  husband,  where  she  is  a 
her  husband  couvcying  party,  should  covenant  for  her. 
mm  *fOT^her.      Where  the  conveying  parties  who  are  to  cove- 
How  cove-     nant  for  title  are  numerous,  and  when  brevity  is 
gj^g^^^*  desired,   instead  of  going  through  the  whole 
where  the     string  of  their  names,  it  will  be  sufficient  to 
nSmero^!     describe  them  as  the  parties  thereto  of  the  first, 
second,  third,  fourth  and  fifth  parts,  as  the  case 
may  be,  and  if  any  of  such  parties  are  married 
women,  a  covenant  from  their  husbands  for  them 
should  be  added  shortly  in  the  following  terms: 
"  such  of  them  as  are  married  covenanting  for 
their  respective   wives,"    &c.:    (see  the  form, 
infray  No.  XX.,  clause  5.) 
corenants         Trustees,  mortgagees,  heirs-at-law,  executors 
morS^«8    *^°^  administrators,  when  they  convey  or  concur  in 
heirs^t-iaw,  the  Conveyance  in  those  characters,  can  only  be  re- 
raecutors,     qyip^^  ^0  enter  into  covenants  that  they  have  done 
no  act  to  incumber  (see  the  forms,  infrOy  No.  XV., 
clause  7;  No.  XXVI.,  clause  7);  but  heirs,  exe- 
cutors or  administrators,  who  take  also  a  bene- 
ficial interest  in  the  property  conveyed,  will,  like 
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Other  vendors,  be  bound  to  enter  into  the  usual  ^hap^il 
qualified  covenants  for  title.  PraeHeai 

Where  a  mortgagor  sells  his  equity  of  redemp-  /or preparing 
tion,  he  is  entitled  to  a  covenant  of  indemnity  ^^^^^^L^^^ 
from  the  purchaser,  by  which  the  latter  cove-       — 
^  nants  to  pay  the  mortgage-money,  and  to  in-  ^^^*°*" 
demnify  the  vendor  from  all  claims  in  respect  entitled  to » 
thereof :    (see  the  form,  infra^  No.  IV.,  clause  Sfmdemnity. 
8.)      In    assignments    of   leaseholds,  also,  the 
assignee  must  covenant  to  indemnify  the  vendor 
from  the  covenants  contained   in  the  original 
lease,  the  further  consideration   of  which  we 
must  defer  until  we  come  to  treat  of  assurances 
►    of  property  of  that  description. 

We  must  now  proceed  to  consider  who  will  J**^  ^>">°' 
be  the  proper  parties  to  enter  into  the  cove-  nants  should 
nants.     To  arrive  at  the  right  conclusion,  the  ^t^*®'** 
limitations  in  the  habendum  will  be  the  proper 
guide  to  go  by.     If  the  limitation  is  direct  to 
,  the  purchaser,  as  unto  and  to  the  use  of  A.  B., 
his  heirs  and  assigns,  or  to  dower  uses  for  his 
benefit,  then  A.  B.  will    be    the    party  with 
f  whom  the    covenants    should   be  entered  into 
'    (see  the  form,  iw/ra.  No.  L,  clause  8);  but  if 
the  limitation  had  been  to  J.  S.  and  his  heirs, 
to  the  use  of  A.  B.,  his  heirs  and  assigns,  then 
J.  S.  would  have  been  the  party  who  should  be 
the    covenantee ;    for,    although  the  seisin  of 
J.   S.  is  merely  transitory,  for  the  purpose  of 
serving  a  use,  and  his  estate  is.  divested  the 
^  same  instant  it  takes  place,  still,  as  he  is  the 
person  who  takes  the  first  actual  estate  in  the 
land,  in  order  that  the  covenants  may  become 
annexed  thereto   and    continue  to  run  there- 
with  through  all  the  subsequent  modifications 
which    such    land    may    undergo,    he    is    the 
right  person  to  be    the    covenantee,   although 
I  the  very  next   instant  it  passes    over  to  the 
party  in  whom  the  use  is  executed :  {Roach 
V.  fPadham,  6  East,  289 ;  see,  also,  7  Jarm.  & 
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Chap,  xn.  gyth,  514.)  In  penning  covenants  of  this  kind, 
Praetieta    the  Same  terms  of  limitation  should  be  annexed 

for^^iing  ^o  the  name  of  the  covenantee  as  in  the  kahen- 
*^       dum;  as,  for  example,  if  the  limitation  is  direct 

***'*!^'^'  to  A.  B.,  his  heirs  and  assigns,  then  the  cove- 
nant should  be  expressed  to  be  with  him,  his 
heirs  and  assigns;  but  if  limited  to  J.  S.  and  his 
heirs,  to  the  use  of  A.  B.,  &c,,  then  it  would  be 
more  correct  for  the  covenant  to  be  with  J.  S. 
and  his  heirs  alone,  thus '  agreeing  with  the 
habendum  and  the  character  in  which  he  stands 
with  respect  to  the  conveyance. 
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SECTION  m. 


ASSURANCES  OF  COPYHOLDS. 

When  copyholds  are  alone  the  subject-matter  of 
the  purchase,  a  deed  of  covenant  for  title  should 
accompany  the  surrender,  as  it  is  not  the  prac- 
tice to  insert  covenants  of  this  kind  on  the  court 
rolls:  (see  the  form,  infra.  No.  XXXIII.) 
I  This  deed  requires  only  the  common  deed-stamp, 
the  ad  valorem  duty  on  the  purchase-money 
being  charged  on  the  surrender.  Another  mode, 
and  which  upon  the  whole  seems  to  be  the  better 
plan,  is,  for  the  vendor  to  enter  into  a  covenant 
to  surrender,  with  a  declaration  of  trust  in  favour 
of  the  purchaser,  to  which  the  covenants  for 
^tle  are  added:  (see  the  form,  infra,  No. 
XXXn.)  When,  however,  the  latter  course  is 
idopted,  it  may  be  prudent  in  some  instances  for 
the  purchaser  to  ascertain  that  the  surrender  is 
perfected  before  he  pays  his  purchase-money,  as 
i  mere  covenant  to  surrender  confers  no  more 
than  an  equitable  estate,  which  the  vendor  him- 
ielf  might  by  possibility  defeat  by  surrendering 
to  a  third  party,  who,  if  he  had  no  notice  of  the 
previous  deed  of  covenant,  or  of  the  former  pur- 
chaser's title,  would  be  entitled  to  the  benefit  of 
the  legal  estate,  and  thus  it  is  possible  that  such 
former  purchaser  might  lose  the  property  alto- 
gether: (see  7.  Jarm.  Byth.  332;  7  t6.,  504, 
505.) 
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SECTION  IV. 


▲SSIONMENTS  OF  LEASEHOLDS. 

How  assign-  In  the  assignment  of  estates  for  years,  it  is  a 
tea^ui  v®^  usual  practice  to  describe  the  parcels  in  the 
SbonS??e  '^'®ci**l  ^^  *1^®  <l6cd  creating  the  term,  and  to  recite 
preimred.  that  bj  virtue  of  divers  mesne  assignments,  &c., 
and  ultimately,  by  the  last  assignment,  the  term 
is  vested  in  the  assignor.  This  form  is  well  adapted 
for  general  purposes,  but  where  the  property  ha« 
undergone  any  important  alteration  subsequent 
to  the  creation  of  the  term,  so  that  the  original 
description  would  not  be  strictly  applicable  to  it, 
— as  where  the  demise  was  of  a  close  of  land, 
which  has  subsequently  been  built  upon, — the 
parcels  should  be  so  described  as  to  correspond 
with  these  changes,  and  instead  of  being  included! 
in  the  recitals,  should  be  set  out  in  the  parcels 
clause.  The  operative  words  usually  employed 
in  an  assignment  are,  ^'  grant,  bai^ain,  sell, 
assign,  transfer  and  set  over."  The  terms  "  bar- 
gain" and  "sell"  are,  however,  inapplicable  in 
the  assignment,  though  proper  in  an  original 
demise  where  it  is  intended  to  confer  the  posses« 
sion  under  the  Statute  of  Uses;  but  the  statute 
has  no  application  to  the  assignment  of  term% 
and  therefore  it  would  be  more  correct  to  omit 
those  expressions  altogether.  The  strongest  and 
most  apt  term  is  the  word  "  assign;"  the  words: 
"  transfer   and   set  over"  will,   however,   have 
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the  same  operation;  but  when  the  most  forcible  ^^-  ^^- 
term  is  employed,  there  can  be  no  necessity  of  Astignment 
superadding  other  terms  which  can  have  no  pos-  ^'•^  '^^J^^j^- 
sible  further  effect  and  operation.    The  all-estate 
clause  has  been  generally  inserted  in  assign- 
^ments,  although  it  would  be  improper  where  the 
assurance  instead  of  an  assignment  is  intended 
to  operate  as  an  underlease;  but  though  incor- 
rect, it  might  nevertheless  be  controlled  by  the 
kahendum:  {Derby  {Earl  of)  v.  Taylor,  1  East, 
502;  see  also  a«fe,  vol.  i.  p.  297,  et  seq.)     The 
habendum  should  limit  the  premises  to  the  pur- 
chaser for  the  residue  of  the  term,  but  subject  to 
'the  rents  and  covenants  (if  any)  contained  in  the 
original  lease.     The  vendor  should  enter  into 
qualified  covenants  for  title,  viz.,  that  the  lease  is 
a  good  subsisting  lease,  that  the  reserved  rent 
has  been  duly  paid,  and  that  aU  the  covenants 
I  on  the  part  of  the  lessees  have  been  duly  per- 
'  formed;  that  the  assignor  has  power  to  assign, 
for  quiet  enjoyment,  according  to  the  terms  of 
the  lease,  freedom  from  incumbrances,  and  for 
further  assurance:   (see  the  form,   infra.   No. 
XXIX.)    If  the  assignor  is  the  original  lessee, 
[then  the  purchaser  ought  to  covenant  to  pay 
I  the  reserved  rent,  and  observe  and  perform  the 
!  covenants  contained  in  the  lease,  and  to  indem- 
nify the  assignor  therefirom  (see  the  form,  infra, 
Kg.  XXXK);  and  this  a  purchaser  of  property  of 
^this  nature  is  bound  to  do  without  any  stipulation 
[whatever  to  that  effect:  in  fact,  nothing  but  an 
I  express  stipulation  to  the  contrary  can  protect 
liim  from  being  compelled  to  do  so:  {Pemher 
V.  Mathers,  1  Bro.  C.  C.  52  ;  Staines  v.  Morris, 
i  1  Ves.  &  Bea.  8  ;   WUkins  v.  Fry,  1  Mer.  244.) 
But  if,  on  the  other  hand,  the  vendor  himself  is 
only  an  assignee  of  the  term,  then  the  purchaser 
rnec^  not  enter  into  any  covenant  of  the  kind, 
which,  in  a  case  of  this  nature,  would  be  wholly 
uncalled  for ;  because,  as  an  assignee,  the  vendor 
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chap.jcii.  ig  only  liable  to  the  rents  and  covenants  during 
Assignment  the  Continuance  of  his  estate  and  interest  in  the 
of  leaseholds,  premigeg,  which  necessarily  ceases  on  his  assign- 
ing over  such  interest  to  a  third  party,  and  there 
being  therefore  no  longer  any  liabiHty,  there  is 
nothing  left  to  indemnify  him  from:  (see  ante, 
vol.  i.,  p.  524,  and  the  cases  there  referred  to.) 
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SECTION  V. 


HOW  MIXED  ASSURANCES  SHOULD  BE  MADE. 

When  freeholds  and  copyholds,  or  lands  of  any  order  in 
other  tenure,  are  contained  in  the  same  deed, —  hoida^ 
as,  for  example,  freeholds,  leaseholds  and  copy-  copyhold 
holds, — the  recitals  relating  to  the  freeholds  Soui?be:  ^' 
should   come  first,  then  those  relating  to  theg^^^^^®^ 
leaseholds,  and,  lastly,  the  recitals  affecting  the  included' in 
copyholds.     The  same  course  should  be  pursued  Jonv^oe. 
in  the  granting  clause,  by  which  the  freeholds 
should  be  granted  and  released,  the  leaseholds 
assigned,  and  the  copyholds  be  covenanted  to  be 
surrendered  at  the  next  court,  with  a  declaration 
that  the  vendor  will  in  the  meantime  stand  seised 
or  possessed  of  the  same  in  trust  for  the  vendor; 
but,  if  already  surrendered,  then  the  uses  of  the 
surrender  only  should  be  declared  in  the  pur- 
chase-deed.    The  covenants  for  title  of  the  free- 
holds and  copyholds  may  be  blended  together, 
as,  viz.,  that  the  vendor  has  good  right  to  release 
the  freeholds,  to  assign  the  leaseholds,  and  to 
surrender  the  copyholds,  for  quiet  eiyoyment  of 
each,  freedom  from  incumbrances,  and  for  further 
assurance. 

It  is  a  very  common  practice  to  convey  lands  Ancient 
held  in  ancient  demesne  by  lease  and  release,  demise. 
•  and  also  under  the  statute  dispensing  with  a 
lease  for  a  year:  (4  &  6  Vict.  c.  21.)    It  seems, 
however,  that  lands  of  the  tenure  of  ancient  d 
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Chap.  xn. 

Howmixtd 
a$turance$ 

thouU 
he  made. 


When  copy- 
holds are 
included  in 
the  same 
conveyance 
with  other 
kinds  of  real 
property. 


demesne  do  not  £all  within  the  statute  8  &  9 
Vict.  c.  106,  which  renders  it  unnecessary  to 
make  any  reference  to  the  lease  for  a  year  ;  for, 
as  a  correspondent  of  the  Imw  Times  very 
properly  remarks  (vol.  xiv.,  No.  358,  p.  429), 
the  words  of  the  last-mentioned  statute  are 
confined  to  such  corporeal  hereditaments  as 
regards  the  conveyance  of  the  immediate  free- 
hold thereof;  whereas  it  is  quite  clear,  both  upon 
principle  and  authority,  that  the  freehold  of  laiids 
in  ancient  demesne  is  in  the  lord,  and  for  that 
reason  the  statute  cannot  comprehend  a  convey- 
ance of  lands  of  that  tenure.  Under  these 
circumstances,  it  will  be  prudent  either  to  convey 
in  pursuance  of  the  statute  of  4  Victoria,  and  to 
refer  to  the  lease  for  a  year,  or  else  to  convey  in 
the  old  form  by  lease  and  release,  in  all  cases 
where  the  latter  mode  of  assurance  has  been 
adopted  in  assurances  of  property  of  this  de- 
scription. 

When  copyholds  are  included  in  the  same 
purchase-deeds  with  other  kinds  of  real  pro- 
perty, the  uses  of  the  copyholds  may  be  declared 
either  in  the  same  deed  of  conveyance  or  by  a 
distinct  assurance.  In  some  instances  the  latter 
mode  is  preferable,  as  the  Stamp  Act  (55  Greo.  3, 
c.  184)  provides  that  where  any  lands  or  other 
property  of  different  holdings,  or  held  under 
different  titles,  contracted  to  be  sold  at  one  entire 
price  for  the  whole,  shall  be  conveyed  to  the 
purchaser  in  separate  parts  or  parcels,  by  diffe- 
rent deeds  or  instrumentSy  the  purchase  or  con- 
sideration-money shall  be  apportioned  in  such 
manner  as  the  parties  shall  think  fit ;  so  that  a 
distinct  price  or  consideration  for  each  separate 
part  or  parcel  may  be  set  forth  in  or  upon  the 
principsd  deed  or  only  instrument  of  conveyance 
relating  thereto.  By  adopting  a  judicious  appor- 
tionment of  the  purchase-money  in  conveyances 
of  this  kind  the  stamp  duty  may  be  considerably 


PURCHASE   DEEDS.  217 

reduced,  as  will  be  shown  in  the  next  section :  Chap^i. 
(see  the  form,  infra,)  How  mixed 

It  is  not,   generally  speaking,   advisable  to   "SIJ2w** 
include  estates  for  years  in  the  same  deed  with    ^made. 
freehold  estates ;  because,  on  the  decease  of  the  Not 
owner  of  the  respective  properties,  they  would  fffiUj^ 
devolve  upon  a  different  class  of  representatives,  include 
and  be  transmissible  in  a  different  course,  when  ye&rs  in  the 
some  difficulty  and  inconvenience  might  arise  ^^^fr^oid 
with  respect  to  the  possession  of  the  title-deeds,  estates. 
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SECTION  VI. 


HOW  THE  ASSURANCE  SHOULD  BE  PREPARED 
WHERE  A  MORTGAGE  AND  A  PURCHASE  ARE 
CONTAINED  IN  THE  SAME  INSTRUMENT. 

Practical       jx  sometimes  happens  that  part  of  the  purchase- 

Buggestioiis  .  F*       ,  *    ,       -  *^       , 

money  is  agreed  to  be  permitted  to  remain  on 
mortgage  of  the  property  sold.  This  object  may 
be  accomplished  by  a  separate  deed,  or  it  might 
be  included  in  the  deed  of  conveyance;  but  ir 
either  case  the  same  ad  valorem  duty  will 
attach, — that  is,  the  duty  must  be  paid  on  the 
whole  purchase  money,  and  also  on  the  whole 
sum  expressed  to  be  secured  by  way  of  mortgage. 
When  both  mortgage  and  sale  were  comprised  in 
the  same  deed,  the  old  practice  was  to  create 
a  term  of  years  for  that  purpose,  which  was 
limited  to  the  vendor  by  way  of  mortgage,  and 
to  limit  the  inheritance  to  the  purchaser:  but 
the  practice  now  seems  to  be,  to  reassure  the 
fee  to  the  vendor  for  that  purpose,  a  form  of 
which  is  supplied  in  the  Appendix.  The  deed, 
after  reciting  such  matters  as  may  be  necessary 
to  show  the  relation  of  the  parties,  should  recite 
the  contract  for  sale  and  the  agreement  that 
a  portion  of  the  purchase-money  is  intended  to 
remain  on  mortgage;  the  parcels  should  then  be 
conveyed  to  the  purchaser,  to  hold  to  him  and 
his  heirs  to  the  use  of  the  vendor,  the  (intended 
mortgagee  in  fee),  subject  to  redemption  and 
reconveyance  on  payment  of  the  mortgage  money, 
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with  qualified  covenants  for  title  by  the  vendor  chap^i. 
to  the  purchaser,  and  with  general  covenants      Hote 
from  the  purchaser  to  the  vendor  for  payment   *X«W6€ 
of  the  residue  of  the  purchase-money,  and  for   prepared. 
title,  concluding  with  a  covenant  from  the  vendor 
that   the    purchaser  shall  enjoy  until  default. 
Powers  of  sale  can  be  superadded  to  the  re- 
demption clause  if  required.      The  above  mode 
of  assurance  may,  with  a  slight  variation,  be 
adapted  also  to  a  sale  and  mortgage  of  copyholds. 
To    accomplish   this   the   purchased  copyholds 
should  be  surrendered  to  a  mutual  trustee,  in 
fee,  in  trust  for  the  vendor,  his  heirs  and  assigns, 
subject  to  a  proviso  for  redemption  on  payment 
of  the  sum  secured  by  mortgage,  and  then  the 
vendor  should  enter  into  qualified,  and  the  pur-    - 
chaser  into  general,  covenants,  as  in  the  case 
of  freeholds. 


l2 
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SECTION  VII. 


DISENTAILING    ASSURANCES. 

Disentailing  BEFORE  dismissing  this  part   of  our  subject  it 
acknowiedg-  will  be  proper  to  offer  a  few  observations  on  the 
maSed'      preparation  of  disentailing  deeds  and  acknowledge 
women.        ments  of  married  women,  two  modes  of  assurance 
which,   as  we  have  already  seen,    have   been 
recently  substituted  in  the  place  of  fines   and 
recoveries:  (see  ante,  vol.  i.  p.  170,  et  seq.)     In 
framing  a  disentailing  assurance,   when  simply 
for  the  purpose  of  barring  an  entail,  no  recitals 
are  necessary;  but  it  is  usual  to  introduce  them, 
when,  in  addition  to  barring  the  entail,  the  in- 
strument is   also  employed  as  a  deed  of  con- 
veyance to  the  purchaser.    In  the  latter  instance 
the  assurance  creating  the  entail  should  be  re- 
cited, and  the  state  of  the  title  should  be  disclosed 
by  the  subsequent  recitals. 
Howtoe  YoT  example  ;  suppose  a  settlement  to  have 

creating  the  been  made  previously  to,  and  in  contemplation 
S^ted!^*  of,  the  marriage  of  the  father  and  mother  of  the 
tenant  in  tail,  by  which  the  property  is  limited 
to  the  father  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder 
to  the  first  and  other  sons  of  the  marriage  in 
tail,  with  divers  remainders  over,  with  the 
ultimate  reversion  to  the  father  in  fee ;  and  the 
father  having  died,  his  eldest  son  becomes  tenant 
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in  tail,  and  is  desirous  of  barring  such  entail  und  chap^h. 
to  convey  an  absolute  estate  in  fee  simple.     The  iHtentaOiM 
marriage  settlement  should  first  be  recited,  then  ^**^""***- 
the  marriage,  next  the  death  of  the  father,  the 
tenant  for  Ufe,  then  what  issue  he  left,  and  that 
the  tenant  in  tail  has  attained  his  majority,  and 
has  contracted  to  sell  the  entailed  property. 

If  the  estate  tail  is  to  be  barred  with  the  consent  where  the 
of  the  protector  of  the  settlement,  who  takes  S^nts  to 
a  preceding  life  estate  under  it,  which  is  intended  ^J^ 
to  pass  under  the  assurance,  after  introducing 
such  recitals  as  are  necessary  to  bring  down  the 
history  from  the  time  of  settlement  to  the  time  of 
the  assurance,  it  should  be  recited  that  the  pro- 
tector and  the  tenant  in  tail  are  desirous  that 
the  entail  should  be  barred,  and  the  property 
limited  in  fee-simple  in  manner  thereinafter 
mentioned.  The  protector  and  tenant  in  tail 
should  then,  according  to  their  respective  in- 
terests in  the  premises,  grant  and  release  to  the 
releasee,  habendum  to  the  releasee  and  his 
heirs,  to  the  intended  uses.  If  the  protector 
only  consents,  but  does  not  depart  with  his  estate, 
then  it  will  be  sufficient  to  state  that  the  tenant 
in  tail,  with  the  consent  of  the  protector,  grants 
and  releases,  &c.,  the  protector's  assent  being 
sufficiently  testified  by  the  recital,  and  his  ex- 
ecution of  the  deed.  In  case  the  protector 
refuses  his  consent,  the  tenant  in  tail  may  still 
bar  his  own  estate  tail,  and  thus  create  a  base  fee, 
which  is  capable  of  confirmation  by  him  when 
there  ceases  to  be  a  protector  of  the  settlement, 
and  which  he  may  covenant  to  do  at  that  time: 
(see  the  form,  tn^a,  Nos.  25,  26.)  An  estate 
tail  may  be  barred  either  in  the  deed  of  convey- 
ance to  the  purchaser,  or  by  a  distinct  instru- 
ment; but  the  latter  mode  is  generally  preferred, 
unless  the  conveyance  is  a  very  short  one,  on 
account  of  the  additional  expense  which  would 
be  incurred  in  enrolling  a  lengthy  deed. 
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CHAP.xn.      jj^    disentailing   deeds   and    all   instruments 
DUentaaing  requiring    enrolment,     this    should    be     done 
"*'!^!?^'  immediately  after  the  execution ;    and  where 
aSreSS*    registration    of   an   assurance  is  requisite,   no 
tration.        time  should  be  lost  in  doing  this,  otherwise, 
another  having  claim  on  the  property  might 
gain  a  priority,  and  it  is  also  possible  that  a 
vendor  might  sell  or  take  up  money  on  a  mort- 
gage of  the  property  to  a  bond  fide  purchaser 
or  mortgagee,  either  of  whom,  if  unalTected  by 
notice,  registering  his  conveyance  first,  would 
wholly  supersede  the  former  purchaser. 
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SECTION  vni. 


OP  THE  EXECUTION  AND  ATTESTATION. 

The  usual  mode  of  executing  a  deed  is  for  the  of  the 
party  to  sign  his  name  close  to  the  seal,  and  then,  to%e  valid 
making  an  impression  on  the  seal,  to  declare  that  |*^]^°^  °' 
he  delivers  the  instrument  as  his  act  and  deed  in 
the  presence  of  the  witnesses ;  the  latter  of  whom 
afterwards  subscribe  their  names  to  a  form  of 
attestation  indorsed  on  the  deed,  usually  stating 
that  the  same  is  signed,  sealed,  and  delivered  by 
the  conveying  parties  in  their  presence.  But,  not- 
withstanding that  signing  is  the  usual  practice,  it 
is  not  essential  to  the  execution  of  a  deed,  although 
sealing  is ;  because  no  writing  without  a  seal  can 
be  a  deed  (3  Ins.  169 ;  3  Prest.  Abs.  61 ;  Perk. 
8. 129 ;  Shep.  Touch.  56) ;  but  even  the  Statute  of 
Frauds  does  not  render  signing  necessary  to  the 
validity  of  an  ordinary  deed ;  that  statute  apply- 
ing only  to  mere  agreements  unattended  with 
the  solemnities  of  a  deed:  (3  Prest.  Abs.  61.) 
StiU,  for  all  this,  whenever  the  terms  of  a  power 
prescribe  signing,  those  terms  must  be  complied 
with,  otherwise  nothing  will  be  conveyed  thereby. 

It  is  immaterial  what  kind  of  seal  is  employed ;  ??**^ 
hence  it  is  said,  that  if  the  party  seal  the  deed  dent  sealing. 
with  any  seal  besides  his  own,  or  with  a  stick, 
or  any  such  like  thing  that  doth  make  a  print,  it 
is  good ;  and  although  it  be  a  corporation  that 
doth  make  the  deed,  yet  they  may  seal  with  any 
other  seal  than  their  common  seal,  and  the  deed 
never  the  worse:   (Perk.  s.  130;   Shep.  Touch. 
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Chap.  XII.  57^^    ^^^  ££  there  be  twenty  to  seal  one  deed, 
Of  execution  it  will  be  Sufficient  if  they  make  distinct  and 
aiMMUm.   Several  prints.     But  it  seems,  notwithstanding 
—       the  contrary  was  once  held  {Bull  v.  Dunsterville, 
4  T.  R.  313),  that  a  deed  executed  by  one  of  two 
partners  in  the  name  of  the  partnership  firm,  will 
be  considered  merely  as  the  deed  of  the  execut- 
ing party,  and  will  not  affect  the  interests  of  the 
other  partners;  for  even  a  general  partnership 
agreement,  although  under  seal,  does  not  authorize 
the  partners  to  execute  deeds  for  each  other, 
unless  a  particular  power  is  given  for  that  pur- 
pose: (Harrison  v.  Si/ke  and  Bushforth,  7  T.  R. 
207.)     It  is  not  necessary  that  the  deed  should 
be  sealed  with  wax;  any  article  that  will  admit 
of  an  impression,  as  a  wafer,  or  the  like,  will 
answer  the  same  purpose. 
Of  the  The  author  of  the  Touchstone  remarks  (p.  57), 

1^0^^    "  that  delivery  is  either  actual,  i.  6.,  by  doing 
served  in  the  something  or  Saying  nothing,  or  else  verbal,  by 

delivery  oi  ft  .  .t.  ^t*  ji»  •« 

deed.  saying  something  and  doing  nothing;  or  it  may 

be  by  both.  Ajad  either  of  these  may  make  a 
good  delivery  and  a  perfect  deed.  But  by  one 
or  both  of  these  means  it  must  be  made;  for 
otherwise,  albeit  it  be  never  so  well  sealed  and 
written,  yet  the  deed  is  of  no  force."  A  third 
party  may,  however,  be  deputed  to  seal  and 
deliver  a  deed,  or  it  may  be  delivered  to  a  third 
party  who  is  a  stranger  to  the  deed,  on  behalf  of 
the  grantee.  And  where  the  person  in  whose 
name  the  deed  is  to  be  delivered  by  a  third  party 
is  present  at  the  time  of  the  delivery,  a  mere 
verbal  authority  will  be  sufficient;  but  if  the 
delivery  is  to  tf^e  place  in  his  absence,  a  power 
of  attorney  will  become  necessary;  because  a 
person  cannot,  unless  authorized  by  deed,  execute 
an  instrument  as  the  act  of  a  person  who  is 
absent:  (Shep.  Touch.  58;  1  Ins.  52,  a.)  And 
when  a  deed  is  so  executed  by  attorney,  he  ought 
to  deliver  it  in  the  name  and  as  the  act  and  deed 
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of  his  principal  {Combe's  case,  9  Rep.  75;   ffaw-  Chap.^ii. 
kiris  V,  Kemp,  3  East,  410);  and  should  sign  the  Qfexectuion 
deed  with  the  name  of  his  principal,  either  alone,    atteuation. 
or  with  the  addition  of,  ^^byC,D,(his  own  name), 
his  attorney/'  (3  Prest.  Abs.  67.)  It  is  generally, 
however,  considered  that  a  purchaser  is  not  bound 
to  accept  a  title  depending  on  a  conveyance  by 
attorney :  (Mitchel  v.  Neale,  2  Ves.  sen.  679.) 
But  Mr.  Preston  observes  that  it  may  be  ques- 
tioned whether  this  objection  will  hold  when  the 
instrument  containing  the  authority  is  delivered 
to  the  purchaser,  and  it  is  indisputable  that  the 
party  was  alive  at  the  time  of  the  execution  by 
his  attorney.     "  The  decision,"  he  adds,  "  goes 
no  farther  than  to  give  to  a  purchaser,  if  he  think  Act  of  seai- 
fit,   a  right  to  have  the  deed  executed  by  the  pilcSuTthe 
party  in  person:"  (3  Prest.  Abs.  66.)  delivery. 

The  act  of  sealing  must  precede  the  delivery 
of  the  deed,  otherwise  nothing  will  pass  by  it ; 
but  it  will  be  immaterial,  if  properly  sealed  and 
delivered,  whether  those  acts  be  done  before  or 
after  the  day  on  which  the  instrument  bears 
date.  "  For,"  says  Sir  E.  Coke  (4  Co.  46),  "  a 
deed  takes  effect  by  the  delivery,  and  it  is  not 
material  whether  the  delivery  bebefore  or  after  the 
date.  If  it  is  delivered  before  the  date,  and  one 
of  the  parties  dies  before  the  date,  yet  the  deed  is 
good;  for  though  the  party  is  estopped  to  plead  the 
deed  to  be  delivered  before  the  date,  yet  the  jury 
may  say  the  truth."  A  delivery  may,  however, 
be  either  absolute  or  conditional,  that  is,  to  the 
party  or  grantee  himself;  or  to  a  third  person  to 
hold  till  some  conditions  be  performed  on  the 
part  of  the  grantee;  in  which  last  case  it  is  not 
delivered  as  a  deed,  but  as  an  escrow;  that  is,  as 
a  scrowl  in  writing,  which  is  not  to  take  effect 
as  a  deed  till  the  conditions  be  performed;  and 
then  it  becomes  a  deed  to  all  intents  and  pur- 
poses: (Co.  Litt.  36;  2  Bla.  Com.  307;  Shep. 
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ciiAP^u.  xouch.  58,  59),  as  if  it  had  been  delivered  im- 
0/ execution  mediately  to  the  party  to  whom  it  is  made: 
attestation.  (Co.  3,  35;  see  also  Jennings  v.  Braggey  cited 

Requlriiea  to  ^  ^^P'  ^^^  Periman's  case,  5  Rep.  84.) 
the  attesta-        One  witness  is  sufficient  to  the  execution  of  a 
*'°°*  deed ;  nor  is  it  actually  essential  to  its  validity 

that  such  witness  should  subscribe  his  name  to 
it,  unless  it  be  so  directed  by  the  terms  of  a 
power  (3  Prest.  Abs.  71);  the  object  of  having 
witnesses  being  rather  for  the  purpose  of  pre- 
serving the  evidence  than  for  constituting  the 
esscQce  of  the  deed.     In  ancient  times,  indeed, 
the  practice  was  to  register  in  the  deed  the  names 
of  the  persons  who  attended  as  witnesses,  which 
was  formerly  done  without  the  witnesses  them- 
selves signing  the  names  (that,  as  Blackstone 
remarks  (vol.  2,  p.  307),  not  being  always  in  their 
power),  but  they  only  heard  the  deed  read ;  and 
then  the  clerk  or  scribe  added  their  names  in  a 
sort  of  memorandum.     This  practice  has  been 
long  since  disused,  and  it  seems  that  from  as  far 
back  as  the  reign  of  King  Henry  the  Eighth, 
down  to  the  present  time,  the  witnesses  have  sub- 
scribed their  names,  either  at  the  bottom,  or  at 
the  back  of  the  deed:  (2  Ins.  78;  2  Bla.  Com. 
308.)     But  notwithstanding  a  deed  may  not  be 
actually  invalid  though  there  is  no  attestation 
indorsed    upon  it,   yet  no  purchaser  would,  it 
seems,  be  compelled  to  take  a  title  thus  circum- 
stanced; or,  at  any  rate,  until  the  execution  is 
proved  by  some  person  who  was  present  at  the 
time,  and  witnessed  the  sealing  and   delivery. 
Questions  of  this  kind  are  not  likely,  however,  to 
arise  very  frequently   at  the  present   day,   as 
every  person  now  seems  to  be  aware  that  one 
attesting  witness  is  at  least  necessary  to   the 
validity  of  every  deed,  and  that  he  should  sign 
his  name  to  it  as  such;  so  that  it  must  be  of 
very  rare  occurrence  to  find  a  deed  of  any  kind 
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on  which  the  names  of  the  attesting  witnesses  are  ^"^-  ^^^- 
not  duly  indorsed.     And  in  the  case  of  ancient  Of  exeaaum 
deeds,  where  the  possession  has  gone  accord-   attStatum. 
ingly,  such   possession  is  generally  treated  as       — 
satisfactory  evidence  of  the  due  execution  of  the 
deed;  and  then  the  want  of  such  attestation  does 
not  raise  any  objection  to  the  evidence  of  title: 
(1  Prest.  Abs.  276.) 
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SECTION  IX. 


PRACTICAL    COMMENTS    UPON    THE    STAMP    ACTS. 


A.d  vcUottm 
duty. 


Bt  the  Statute  55  Geo.  3,  c.  184  (schedule), 
conveyance,  whether  by  grant,  disposition,  as- 
signment, transfer,  release,  renunciation,  or  of 
any  other  kind  or  description  whatsoever,  upon 
the  sale  of  any  lands,  tenements,  rents,  an- 
nuities, or  other  property,  real  or  personal, 
heritable  or  moveable,  or  of  any  right,  title, 
interest,  or  claim,  in,  to,  out  of,  or  upon  any 
lands,  tenements,  rents,  annuities,  or  other  pro- 
perty, that  is  to  say,  for  and  in  respect  of  the 
principal  or  only  deed,  or  instrument  or  writingy 
whereby  the  lands  or  other  things  shall  be  granted, 
leased,  assigned,  transferred,  released,  renounced, 
or  otherwise  conveyed  to,  or  vested  in  the  pur- 
chaser or  purchasers,  or  any  other  person  or 
persons,  by  his,  her,  or  their  direction, 

Where  the  purchase  or  consider- 
ation money  therein  or  thereupon  ex-        £   «. 
pressed,  shall  not  amount  to  ...  £20,  duty    10 


Shall  amount  to  20   and  not  to    50 

50         „  150 


150 

300 

500 

750 

1,000 

2,000 

3,000 


300 
500 
750 
1,000 
2,000 
3,000 
4,000 


1 

1 

2 

3 

6 

9 

12 

25 

35 


0 
10 
0 
0 
0 
0 
0 
0 
0 


0 
O 
O 
O 
0 
0 
0 
0 
0 
0 
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Shall         £.                        £.         £.    s,   d. 
amount  to  4,000  and  not  to  5,000      45     0    0 
„         5,000         „          6,000       55     0     0 
6,000         „          7,000      65     0    0 
„         7,000         „          8,000      75     0    0 
„         8,000         „          9,000      85     0    0 
„         9,000         „        10,000      95     0    0 
„       10,000         „        12,500     110     0    0 
„       12,500         „        15,000     130     0     0 
„       15,000         „        20,000     170    0    0 
„       20,000         „        30,000     240     0     0 
„       30,000         „        40,000     350     0     0 
„       40,000         „        50,000     450     0    0 
„       50,000         „        60,000     550     0     0 
„       60,000         „        80,000     650    0     0 
„       80,000         „      100,000     800     0    0 
„     100,000  or  upwards  ...  1,000     0    0 
Feoffment,  and  bargain  and  sale 
inroUed,  unless  accompanied  with  a 
lease  and  release,  shall  be  charged 
with  a  further  duty,  if  the  purchase- 
money  shall  be  under  £20 0  10    0 

£20  and  not  amounting  to  £50 0  15     0 

£50  „  £150 1     0     0 

From  £150  and  upwards  1   15     0 

But  if  there  shall  be  both  a  feoffinent  and  a 
bargain  and  sale  inrolled,  then  the  further  duty 
shall  not  attach  on  either. 

A  bargain  and  sale  to  accompany  a  release, 
either  upon  sale  or  mortgage,  will  require  a 
stamp  to  the  same  amount,  and  the  further  duties 
as  above  mentioned,  charged  on  feoffments  and 
bargains  and  sales,  inrolled,  unaccompanied  with 
a  lease  and  release. 

In  case  a  grant  or  a  release  only  is  employed, 
as  in  assurances  under  the  statute  4  Vict.  c.  21, 
and  8  &  9  Vict.  c.  106,  the  same  duties  will 
attach  as  if  a  bargain  and  sale  for  a  year  had  been 
actually  used,  and  the  additional  stamp  should 
be  attached  to  the  deed  of  grant  or  release  in 


Chap.  Xn. 

eommenti 

upon  the 

Stamp  Acts, 


Feoflknent 
and  bargain 
and  sale. 


Feoffment 
and  bargain 
and  sale. 

Bargain  and 
sale  for 
a  year  to 
accompany 
release. 


Deed  of 
grant  and 
release 
under  recent 
statates. 
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Chap.  XII.  addition  to  the  ad  valorem  duty  with  which  it 
Praetieai    is  chargeable. 

^^^^        But  where  the  assurance  only  embraces  a 
stamp  Aeu.  rcversionary  interest,  then  the  stamp  in  lieu  of 
NoiMTOfor  a  lease  for  a  year  wiU  not  be  required,  and  may 
necesa^hi  ^"^^7  ^®  dispensed  with.     So,  where  a  convey- 
aconreyance  ance  was  made  by  the  owner  of  the  fee,  with  the 
^tSate»°"  concurrence  of  a  mortgagee  for  a  term,  no  lease 
for  a  year  was  required,  consequently,  no  stamp 
in  lieu  of  such  lease  for  a  year  will  now  be 
j^j^  j^y      necessary.     Neither  will  such  stamp  be  requisite 
year  stamp    in  the  conveyance  of  an  equity  of  redemption; 
^thecon-^  because,  in  that  case,  the  legal  estate  is  out- 
▼eywiceof    standing  in  the  mortgagee,  and  nothing  beyond 
redemption,  a  mere  equity  can  possibly  pass;  still,  as  most 
cautious    practitioners    were    in    the    habit    of 
adopting  the  conveyance  by  lease  and  release, 
whilst  a  simple  release  would  have  sufficed,  so 
many  will  doutless  still  continue  to  employ  the 
lease  for  a  year  stamp,  which,  it  must  be  con- 
fessed, confers  an  important  advantage;   for  it 
has  the  effect  of  setting  all  questions  at  rest 
which  might  arise,  as  to  whether  the  whole  of 
the  property  was  embraced  in  the  mortgage 
deed,  or  whether  such  mortgage  deed   was  a 
valid  assurance  capable  of  passing  the   legal 
estate,  which  is  often  of  far  greater  consequence 
than  the  value  of  the  stamp. 
tiralo  b^set      "^^^  purchase  or  consideration  money  is  to  be 
forth.  truly  expressed  and  set  forth  in  words  at  length, 

in  or  upon  such  principal  or  only  deed  of  con- 
veyance. 
o^«^^^o°s      By  an  earlier  enactment  (stat.  48  Greo.  3, 
48  Geo.  3,*     c.  149)  the  provisions  of  which  are  incorporated 
*"'  ^^^'         in  the  statute  6S  Geo.  3,  c.  184,  it  is  declared, 
that  in  all  cases  of  sales,  the  full  consideration 
money  which  shall  be  directly  or  indirectly  paid 
for  the  same,  shall  be  truly  expressed  in  words 
at  length  in  the  conveyance  thereof,  or  in  de- 
fault, the  purchaser  and  seller  shall  forfeit  50^, 
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and  be  charged  with  five  times  the  amount  of  Q^^-^^-' 
duty  due  beyond  what  was  actually  paid,  which    Praauxa 
quintuple  duty  shall  be  a  debt  to  His  Migesty,    t^SSTSe 
and  be  recovered  accordingly;  and  parties  liable  sumpAeu, 
to  such  penalties,  informing  against  others,  shall 
be  indemnified  and  rewarded;  and  further,  where 
the  consideration  shall  not  be  truly  set  forth,  the 
purchaser  may  recover  back  so  much  thereof  as 
shall  not  be  truly  set  out:  (sects.  22,  23.) 

In  addition  to  this,  the  attorney,  conveyancer,  Penalties 
or  other  person   preparing  such  deed  on  which  Jj^"^ 
the  consideration  is  not  truly  expressed,  wiU  attorneys 
incur  a  penalty  of  500/.,  and  be  disqualified  to  ^^l^  who 
practice  or  hold  any  office.      Similar  penalties  ^  ^J 
are  also  inflicted  on  stewards  of  manors,  and  forth  the 
others,  for  preparing  copyhold  assurances;  and^f**®™" 
stewards  and  tenants  of  manors,   not  actually 
preparing,  but  aiding  or  assisting  in  the  passing 
of  any  copyhold  assurance,   wherein  the  true 
consideration  is  not  fully  set  out,  are  liable  to  be 
fined  50/.  for  every  ofience  :  (sects.  30  to  34,  and 
see  Coy.  Stamps,  53.) 

But  although  the  act  directs  that  the  con- 
sideration money  shall  be  truly  expressed,  the 
deed  wiU  not  be  avoided  by  such  consideration 
being  untruly  set  out ;  the  statute,  in  fact,  seems 
studiously  to  have  guarded  against  this  con- 
sequence; for  all  it  says  is,  that  in  case  the 
consideration  money  shall  not  be  fully  expressed, 
the  seller  and  purchaser  shall  forfeit  50/.: 
(^Robinson  y.MicdonneU,^  5  Mau.  &  Selw.  234.) 
The  Legislature  meant,  by  imposing  a  heavy 
penalty  on  not  setting  forth  the  full  consider- 
ation, to  punish  the  individuals  guilty  of  the 
fraud;  but  to  have  made  the  instrument  void, 
would  have  worked  great  injustice  on  many 
innocent  persons:  {Doe  dem,  HigginboUom  v. 
Eobsouy  3  Dow.  &  By.  188;  Duck  v.  BraddyU, 
13  Price,  496.) 

And  in  Doe  dem.  Ketde  v.  Lewis  (10  B.  &  C. 
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No  penalty 
win  be 
incnrredif 
there  be  no 
evasion  of 
duty. 


chap^ii.  gygp  Lord  Tenterden,  C.  J.,  said,  that  the  duty 

Fracticai    is  directed  to  be  paid  on  the  consideration  ex- 

^^^    pressed  on  the  face  of  the  deed.      If  the  con- 

stamp  Acti.  sidcration  given  be  greater  than  the  sum  ex- 

pressed,  and  upon  which  the  duty  is  paid,  that 

does  not  avoid  the  deed,   so  as  to  prevent  an 

assignment  of  thp  interest,  but  subjects  the  party 

to  a  penalty  only.     If  the  construction   were 

different,  it  would  follow  that  the  title  of  the 

assignee  would  be  defeated  by  evidence  of  a 

larger  sum  having  been  paid,  and  of  which  he 

may  be  totally  ignorant. 

The  penalties  are  imposed  for  the  purpose  of 
preventing  an  evasion  of  the  duties,  and  therefore 
no  penalty  will  attach  although  the  consider- 
ation should  not  be  truly  set  forth,  unless  the 
duty  actually  paid  shall  be  less  than  would  have 
been  payable  for  the  same  in  case  the  full  pur- 
chase or  consideration  money  had  been  truly 
expressed:  (stat.  48  Geo.  3,  c.  149,  s.  26.) 
Thus,  supposing  A.  were  to  agree  to  sell  an 
estate  to  B.  for  2,000/.,  the  ad  valorem  duty 
would  be  251. ;  but  if  by  a  subsequent  arrange- 
ment the  vendor  was  to  agree  to  accept  one 
penny  less,  a  conveyance  in  pursuance  thereof 
for  the  2,000/.  wanting  the  penny  on  a  12/. 
stamp,  the  penny  being  actually  returned  as 
change,  would  Object  the  parties  to  no  penalties, 
for  the  act,  though  evaded,  is  not  transgressed, 
and  thus  a  saving  of  13/.  would  be  made  upon 
the  stamp  duty:  (see  Mr.  Coventiy's  elaborate 
observations  on  this  subject.  Gov.  on  Stamps, 
52,  et  seq,) 

And  where  the  sum  actually  paid  as  the  con- 
sideration is  truly  expressed,  no  penalty  will  be 
incurred,  notwithstanding  it  should  be  less  than 
the  sum  originally  agreed  to  be  paid,  provided  it 
be  the  amount  finally  agreed  upon,  and  bona 
fide  passing,  although  it  should  be  proved  that 
such  reduction  was  made  for  the  purpose  of 
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avoiding  a  higher  stamp  duty:    {Shepherd  v.  Chait  xu. 
Hall,  3  Camp.  N.  P.  C.  180;  Tilsley  on  Stamps,    ptocm 

nro  \  cofHBMnt$ 

If,  indeed,  parties  were  to  be  subject  to  penalties  ^^«*"p  ^<^- 
where  the  sum  actually  paid  and  so  expressed  in 
the  purchase-deeds  was  less  than  what  was  agreed 
upon  at  the  time  of  entering  into  the  contract, 
they  would  incur  liabilities  never  dreamt  of  by 
the  profession,  nor,  we  presume,  contemplated 
by  the  Legislature;  for  who,  when  an  abate- 
ment in  price  has  been  decreed  by  a  court  of 
equity,  or  agreed  upon  by  the  parties  on  account 
of  deficiency  in  quantity  or  quality  of  the  pro- 
perty, or  any  other  cause,  would  have  ever  deemed 
it  necessary  to  affix  an  ad  valorem  stamp  upon  the 
conveyance  proportioned  to  the  price  originally 
agreed  upon.  Arrangements  of  this  kind,  it 
seems,  are  therefore  perfectly  safe,  and  may  often 
be  advantageously  resorted  to. 

The  ad  valorem  duty  is  only  applicable  to  an  Ad  valorem 
actual  sale,   and  will  not  attach   on  a  nominal  apSjMo"  °°* 
pecuniary  consideration,    as   10*.  for  instance;  J;,J2?°^ 
assurances  therefore,  in  which  considerations  of  tion. 
this  kind   are   expressed,    will    require  a  deed 
stamp,  viz..  1/.  15*.,  with  a  progressive  duty  of 
1/.  5*. 

Neither  will  an  ad  valorem  stamp  attach  where  dut^'^SSiT* 
the  consideration  of  the  purchase  is  the  transfer  not  attach 
of  stock;    consequently,  whatever  may  be  the  ronlideration 
•mount  of  the  stock,  a  1/.  15*.  deed  stamp  will  i*  stock. 
be  sufficient  to  cover  it. 

So,  where  the  conveyance  is  in  consideration  Annuity. 
of  an  annuity    {James  v.  James,  2  Bro.  &  Bing. 
702;   Blake  v.  Attersol,  2  B.  &  C.  875;   Tetley 
Y.  Tedey,  4  Bing.  214;    Cumberland  v.  Kelly , 
3  B.  &  Ad.  607),  or  a  life  interest  in  an  estate,  M^  ^^^Jt 

. !•/»  .  •-  ,.  ••1^  *n  estate. 

or  a  ute  or  reversionary  interest  m  money  m  the  Reversionary 
funds,  or  on  mortgage,  no  ad  valorem  duty  will  S  ^wk. 
attach  upon  it,  therefore  a  1/.  15*.  stamp  will  be  Money  due 

Ai *       ^  ^  *  onmorteaffe. 

the  proper  stamp  to  use.  * 


234 


FUBCHASE  DEEDS. 


Chap.  XII. 

Praetieal 

commenti 

upon  the 

BtampActs. 


ABrignment 
on  a  sale  by 
a  sheriff 
under  an 
execution 
liable  to 
stamp  duty. 


As  to 

conveyances 
by  assignees 
of  bank- 
rupts, and 
insolvent 
debtors. 


Apportion- 
ment of 
considera- 
tion. 


A  covenant  by  a  lessee  in  the  lease  to  lay  oat 
a  certain  sum  of  money  in  building  on  the  pro- 
perty demised,  is  not  a  consideration  upon  which 
an  ad  valorem  duty  attaches:  {NichoUs  v.  CrasSy 
13  L.  J.  R.  (N.  S.)  Exch.  244;  14  M.  &  W.; 
42,  Tilsley251.) 

But  an  assignment  to  a  purchaser,  by  the 
sheriff,  of  property  sold  under  an  execution,  is 
liable  to  an  oc?  valorem  duty,  as  conveyances  in 
other  cases  of  sales.  This  was  disputed  in  a 
case  in  the  Exchequer  in  Ireland  {Lessee  JVangk 
V.  Ahem,  3  Ir.  L.  R,  41),  in  which  Lord  Cluef 
Baron  Brady  observed,  ^*  It  is  true  we  are  not 
to  bring  parties  within  the  meaning  of  an  act 
imposing  duties  on  the  subject,  unless  its  words 
be  clear  and  unambiguous;  but^  on  the  other 
hand,  we  are  not  to  seek,  by  a  strained  or 
forced  construction  of  the  plsun  language  of 
the  acts,  to  create  exemptions  not  provided 
for  by  the  Legislature:"  (see  Tilsley  on 
Stamps,  246.) 

Conveyances  by  the  assignees  of  bankrupts, 
and  of  insolvent  debtors,  will  also  require  an  ad 
valorem  stamp ;  the  exemptions  from  stamp  duties 
in  proceedings  under  the  bankrupt  and  insolvent 
acts,  not  extending  to  conveyances  to  purchasers. 
But  it  seems  that  an  agreement  for  the  sale 
of  a  bankrupt's  estate  is  exempted  from  stamp 
duty.  This  point  was  determined  in  the  case  dt 
Flaiher  v.  Stuhbs  (2  Gale  &  Davison,  190,)  the 
court  expressing  an  opinion,  that  the  contract  of 
sale  fell  within  the  very  words  of  the  exemption, 
being  an  instrument  relating  solely  to  the  estate 
of  the  bankrupt.  But  in  the  same  case,  it  seems 
to  have  been  admitted,  that  an  actual  conversance 
by  the  assignees  would  have  been  liable  to  stamp 
duty. 

And  where  any  lands,  or  other  property,  of 
different  tenures,  or  holdings,  or  held  under  dif- 
ferent titles,  contracted  to  be  sold  at  one  entire 
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price  for  the  whole,  shall  be  conveyed  to  the  ^^^^'  ^^' 
purchaser  in  separate  parts  or  parcels  bj  dif-    Praeneai 
ferent  deeds  or  instruments,   the  purchase  or    tJpS!^ 
consideration  money  shall  be  divided  and  ap-  su»mpAets. 
portioned  in  such  manner  as  the  parties  shall 
think  fit,  so  that  a  distinct  price  or  consideration 
for   each  separate  part  or  parcel   be  set  forth 
in,   or    upon    the   principal    or    only  deed    or 
instrument    of    conveyance    relating    thereto ; 
which  shall  be  charged  with  the  ad  valorem 
duty  in  respect  of  the  price  or  consideration 
money  therein  set  forth. 

By  a  judicious  apportionment  of  the  purchase-  Practical 
money  where  lands  of  different  tenures  of  free-  ■°***^°™' 
bold  and  copyhold  are  conveyed  to  the  purchaser 
by  different  deeds,  a  considerable  saving  in  stamp 
duty  may  be  effected.  ^^Thus,"  as  a  learned 
writer  upon  this  subject  remarks  (see  Gov. 
Stamps,  62),  ^^  if  the  purchase-money  for  a  freehold 
or  copyhold  estate  be  40,000/.  the  stamp  duty  on 
the  whole  sum  is  450/.,  whereas  the  stamp  on 
39,980/.  is  only  350/.,  which  for  20s.  for  the  odd 
20/.  economises  99/.  So  the  stamp  on  12,500/. 
is  130/.;  that  on  12,450/.,  110/.;  on  50/.:  1/.  10^., 
making  altogether  111/.  10^.,  and  thus  effecting 
an  actual  saving  of  28/.  10^." 

The  above  clause  is,   however,   confjied  to  ^^"Jfl^  to 
conveyances  by  distinct  deeds ;  consequently,  the  conreTances 
mere  dividing  the  purchase-money  into  distinct  Jj^*^* 
sums,  and    conveying    the  different  properties 
Beparately,  will  not  prevent  the  ad  valorem  duty 
from  attaching  on  the  entire  amount,  where  both 
descriptions  of  property  are  included  in  the  same 
deed.     The  clause  also  is  confined  to  the  assur- 
ance of  property  of  different  tenures.     Still  there 
IB  nothing  in  these  acts  to  preclude  the  parties 
to  a  purchase  from  splitting  up  and  apportion- 
ing the  property  sold,  as  well  as  the  price  to 
be  paid  for  each,  in  such  manner  as  they  may 
thiidL  fit,  without  any  regard  as  to  whether  the 
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CuAP^ii.  property  be  all  of  the  same  or  of  different  ten 

Practical     OF  titles. 

'^^^        Thus,  as  a  learned  writer  on    this  subject 
Stamp  Acts,  remarks:     "If  a   person   agrees    to   purchaae 
twenty  acres  of  land  at  a  given  sum,  he  may,  if 
he  please,   independently  of  the  statute,  take 
separate  conveyances  of  each  acre,  and  apportion 
the  consideration  money  as  he  thinks  proper,  nor  i 
would  it  be  necessary  that  the   apportionment 
should  appear  in  either  deed.     The  use,  there- 
fore, of  the  clauses  in  review,  which  apparently 
authorizes  this  apportionment,"  he  continues  to 
remark,    "is  not  very  obvious,  for  without  it 
apportionments  to  a  much  greater  extent  may  be 
made.     Any  want,  therefore,  of  conformity  oo 
this  head,  should  not,  nor  I  apprehend  would  not, 
deprive  a  party  of  the  benefit  of  his  apportion- 
ment, or  endanger  the  competency  of  his  convey- 
ance.  At  the  same  time,"  he  adds  ,"  it  should  be 
observed  that  no  such  division  of  an  estate  held 
under  the  same  title  is  ever  made  in  practice,  and 
it  may  not  be  prudent  to  pursue  a  course  which 
a  court  may  by  possibility  construe  to   be  a 
fraudulent  evasion  of  the  act  of  the  Legislature:" 
(see  Gov.  on    Stamps,  68.)      And   in   another 
place  {id,  p.  270),  when   commenting  upon  this 
subject,  the  same  learned  author  remarks,  that 
"  a  departure  from  the  beaten  track  is  always 
attended  with  hazard,  and  severe  penalties  are 
encountered  for  not  setting  out  the  true  con- 
sideration,  as    distinguished    from   a    false   or 
fictitious  one." 
Apportion-        jt  must,  howevcr,  be  kept  in  mind,  that  the 
apoues  as      apportionment  clause  applies  as  well  to  lands  held 
heW luider*  under  the  same  tenure,  when  held  by  different 
the  same  as  titles,  as  to  land  held  under  different  tenures; 
dfffeTent       consequently,  if  a  person  contracts  to  purchase 
wheaheid     several  freehold  tenements,  at  one  entire  price, 
nnder  which   are   derived    under   different   titles,   he 

tfues!*^*        would    be    entitled    to    take    distinct    convey- 
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nces  of  each,  and  to  apportion  the  purchase-  <^^2l^' 
aoney   accordinffly,   without    any  necessity  of    Praetieai 
efemng  in  any  one  of  the  deeds,  to  the  con-     upon  the 
racts  as  relative  to  the  property  conveyed  hy  sta>n^cu. 
he  others. 

"And  where  any  lands  or  other  property  con-  c^SSd 
racted  to  he  purchased  hy  two  or  more  persons  separate  con- 
ointly,  or  hy  any  person  for  himself  and  others, 
►r  wholly  for  others,  at  one  entire  price  for  the 
rhole,  shall  he  conveyed  in  parts  or  parcels,  hy 
leparate  deeds  or  instruments,  to  the  persons  for 
rhom  the  same  shall  he  purchased  for  distinct 
mrts  or  shares  of  the  purchase-money  ;  the 
principal  or  only  deed  of  conveyance  of  each 
separate  part  or  parcel,  shall  he  charged  with 
'h»  said  ad  valorem  duty  in  respect  of  the 
rams  of  money  therein  specified  as  the  con- 
nderation  for  the  same." 

But  if  separate  parts  or  parcels  of  such  lands,  Jh^SSd 
or  other  property,  shall  he  conveyed  to,  or  to  the  conveyance, 
use  or  in  trust  for,  different  persons,  in  and  hy 
Doe  and  the  same  deed  or  instrument,  then,  such 
ieed  or  instrument  shall  he  charged  with  the  said 
auf  valorem  duty  in  respect  of  the  aggregate 
imount  of  the  purchase  or  consideration  money 
dierein  mentioned  to  he  paid  or  agreed  to  he 
»id  for  the  lands  or  property  thereby  conveyed 
ly  the  purchaser. 

Where  several  parties  sell  at  distinct  prices,  ^^J^®^ 
l>nt  all  convey  to  the  purchaser  by  the  same  ° 
instrument,  one  stamp  will  suffice  for  the  whole, 
notwithstanding  the  conveying  parties  take  dis- 
tmct  interests  in  the  property,  as  in  the  case  of  a 
sale  by  several  tenants  in  common,  who  all 
Donvey  to  the  same  purchaser.  So,  where  a 
mortgagor  and  a  moi*tgagee  concur  in  a  convey- 
ince  to  a  purchaser;  or,  where  tenant  for  life, 
remainder-man,  reversioner,  lessee,  heir,  trustees, 
executors,  administrators,  devisees,  legatees, 
Breditors,  assignees  of  bankrupts,  or  of  insolvent 
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Sab-sale. 


Sub-sale  and 
conreyances 
in  parcels. 


Chap.  Ill,  debtors,  OF  any  other  persons,  are  concurring 

JPraetteca    parties  for  the  purpose  of  conveying  or  releasing 

^'^^S^    any  estate,  right,  title,  interest,  claim  or  demand^ 

stamp  Aeu.  which  they  may  have  or  be  supposed  to  have  ia 

or  respect  of  or  upon  the  property,    one  (d 

valorem  stamp  will  be  sufficient. 

"  And  where  any  person  having  contracted  frf 
the  purchase  of  any  lands,  or  other  property,  but 
not  having  obtained  a  conveyance  thereof  shall 
contract  to  sell  to  any  other  person,  and  the 
same  shall  in  consequence  be  conveyed  imme- 
diately to  the  sub-purchaser,  the  principal  or 
only  deed  or  instrument  of  conveyance  shall  be 
charged  with  the  said  ad  valorem  duty  in  reaped 
of  the  purchase  or  consideration  money  therein 
mentioned  to  be  paid,  or  agreed  to  be  paid  by  the 
sub-purchaser. 

"  And  where  any  person  having  contracted  for 
the  purchase  of  any  lands  or  other  property,  but 
not  having  obtained  a  conveyance  thereof  shaH 
contract  to  sell  the  whole,  or  any  part  or  partd 
thereof,  to  any  other  person  or  persons,  andthi 
same  shall  in  consequence  be  conveyed  by  tbs 
original  seller  to  different  persons  in  parts  or 
parcels,  the  principal  or  only  deed  or  instrumeni 
of  conveyance  of  each  part  or  parcel  thereoi 
shall  be  charged  with  the  said  ad  valorem  dutfj 
in  respect  only  of  the  purchase  or  considerati< 
money  which  shall  be  therein  mentioned  to 
paid,  or  agreed  to  be  paid,  for  the  same  by 
person  or  persons  to  whom,  or  to  whose  use, 
in  trust  for  whom,  the  conveyance  shall  be 
without  regard  to  the  amount  of  the  orii 
purchase-money. 

^'  And  in  all  cases  of  such  sub-sales  as  aforesaid 

the  sub-purchasers  and  the  persons  immediaten 

S'raSsSes  selling  to  them  shall  be  deemed  and  be  taken  ttl 

48  Geo.  8,    '  be  the  purchasers  and  sellers,  within  the  intend 

and  meaning  of  the  provisions  and  regulations  ol 

the  aforesaid  act  of  the  forty-eighth  year  of  hil 


Who  to  be 

deemed 

sdlersand 


c.  69. 
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llajesty's  reign,  relating  to  the  advahrem  duties  c»af.  xn. 
01  conveyances  on  the  sale  of  property,  thereby    Praousai 
mposed,  and  which  are  to  be  observed  and  en-    t^^SK 
breed  with  regard  to  the  said  ad  valorem  daties  stamp  Ad». 
lereby  granted. 

^'  But  where  any  sub-purchaser  shall  take  an  conTeyance 
ictual  conveyance  of  the  interest  of  the  person  y^dof^r 
nunediately  selling  to  him,  which  shall  be  charge-  conveyance 
We  with  the  said  ad  valorem  duty  in  respect  of  yjndor?^ 
lie  purchase  or  consideration  money  paid,  or 
igreed  to  be  paid  by  him,  and  shsdl  be  duly 
(tamped  accordingly,  any  deed  or  instrument  of 
jonveyance,  to  be  afterwards  made  to  him,  of  the 
property  in  question,  by  the  original  seller,  shall 
l>e  exempted  from  the  said  ad  valorem  duty,  and 
l>e  charged  only  with  the  ordinary  duty  on  deeds 
n*  instruments  of  the  same  kind  not  upon  a  sale. 

"And  where    any    lands  or  other  property  several  sales 
leparately  contracted  to  be  purchased  of  different  JJ^Sd" 
persons  at  separate  and  distinct  prices  shall  be  one  convey 
ponveyed  to  tiie  purchaser,  or  as  he  shall  direct,  "^^* 
^  and  by  one  and  the  same  deed  or  instrument, 
Inch  deed  or  instrument  shall  be  charged  with 
^e  said  ad  valorem  duty  in  respect  of  the  aggre- 

Ekte  amount  of  the  purchase  or  consideration 
oneys  therein  mentioned  to  be  paid  or  agreed 
io  be  paid  for  the  same. 
"Aid  where  any  lands  or  other  property  shall  ^^^SSd* 
sold  and  conveyed,  in  consideration,  wholly  or  property. 
p  part,  of  any  sum  of  money  charged  thereon  by 

Py  of  mortgage,  wadset,  or  otherwise,  and  then 
s  and  owing  to  the  purchaser,  or  shall  be  sold 
hnd  conveyed  subject  to  any  mortgage,  wadset, 
bond,  or  other  debt,  or  to  any  gross  or  entire  sum 
rf  money,  to  be  afterwards  paid  by  the  purchaser, 
jnich  sum  of  money  or  debt  shall  be  deemed  the 
purchase  or  consideration  money,  or  part  of  the 
purchase  or  consideration  money,  as  the  case  may 
pe,  in  respect  whereof  the  said  ad  valorem  duty 
p  to  be  pud. 


f. 
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Chap.  XII.       "And  to  prevent  doubts  respecting  what  shall 
Fraecieca    be  deemed  the  deed  or  principal  instrument  of 
^JJ**3(J    conveyance  in  certain  cases,  it  is  hereby  declared : 
suimpActt.  — That  where  any  lands  or  hereditaments  in 
Prinnpai      England  shall  be  conveyed  by  bargain  and  sale 
SJ^S^and  i^roUed,  and  also  by  lease  and  release,  or  feoff- 
sale,  lease     ment,  with  or  without  any  such  letter  or  letters 
or  feoffment  ^^  attorney  therein  contained  as  aforesaid,  the 
release  or  feoffment  shall  be  deemed  the  principal 
deed,  and  the  bargain  and  sale  shall  be  charged 
only  with  the  duty  hereby  imposed  on  deeds  in 
general,  but  the  same  shall  not  be  inroUed  or  he 
available,  unless  also  stamped,  for  testifying  the 
payment  of  the  ad  valorem  duty  on  the  release  or 
feoffment. 
Lease  and         ^' And  where  any  lands,  or  hereditaments,  shall 
fco«ta^t°     lt)e  conveyed  by  lease  and  release,  and  also  by 
feoffment,  with  or  without  any  letter  or  letters  of 
attorney  therein  contained  as  aforesaid,  the  re- 
lease shall  be  deemed  the  principal  deed;  and  the 
feoffment  shall  be  charged  only  with  the  duty 
hereby  imposed  on  deeds  in  general.     But  the 
same  shall  not  be  available,  unless  also  stamped 
for   testifying  the  payment  of  the  ad  valorem 
duty  on  release. 
Bargjmi  and       "And  whcrc  any  copyhold  or  customary  estate 
copyholds      shall  be  conveyed,  by  a  deed  of  bargain  and  sale, 
^*5SI!J«,      by  the  commissioners  named  in  a  commission  of 

sarrender.         ^f  i  i  .  * 

bankrupt,  or  by  executors  or  others,  by  virtue  of 
a  power  given  by  will,  or  by  act  of  Parliament, 
or  otherwise,  where  a  surrender  shall  not  be 
necessary,  the  deed  of  bargain  and  sale  shall  be 
deemed  the  principal  instrument. 

Surrender         "  And  in  Other  cases  of  copyhold  or  customary 

co^Ss.  estates,  the  surrender  or  voluntary  grant,  or  the 
memorandum  thereof  respectively,  if  made  out  of 
court,  or  the  copy  of  court  roll  of  the  surrender 
or  voluntary  grant,  if  made  in  court,  shall  be 

Copies  of      deemed  the  principal  instrument. 

court  roll.         "And  copics  of  court  roll  made  after  the  31st 
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on  which  the  names  of  the  attesting  witnesses  are  cbap .  xii. 
not  dulj  indorsed.      And  in  the  case  of  ancient  CfexeeuUm 
deeds,  where  the  possession   has  gone  accord-   atta^um. 
ingly,  such   possession   is  generally  treated  as       — 
satisfactory  evidence  of  the  due  execution  of  the 
deed;  and  then  the  want  of  such  attestation  does 
not  raise  any  objection  to  the  evidence  of  title: 
(1  Prest.  Abs.  276.) 


VOL.  n.  M 
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SECTION  IX. 


COSTS. 


Introductory  J^   a  former  part  of  this  treatise,  we  offered 
ouenrationa.  g^^^^  Suggestions  relative  to  the  costs  of  the 
different  proceedings  which  take  place  in  the 
course  of  a  purchase,  and  of  the  propriety  of 
stipulating  by  whom  such  costs  should  be  de- 
frayed ;    at  the  same  time  pointing  out  upon 
whose  shoulders  these  burthens  would  fall,  when 
no  such  stipulations  were  entered  into.     This 
topic  was  interspersed  throughout  various  parts 
of  the  work  in  connexion  with  the  several  trans- 
actions to  which  it  particularly  related;    but 
before  dismissing    this  portion  of  our  subject, 
it  seems   that  a  slight  recapitulation    will   be 
advisable,    for  the    purpose    of  bringing    the 
whole  of  this  important  matter  together,  within 
one  connected  view. 
Vendor  must      With  respect  to  the  vendor,  it  appears  that  he 
S^Me  of    ^^^  ^  bound  to  defray  all  the  expenses  incurred 
deducing  his  in   making  out  and  deducing  his  title  to  the 
purchSer     purchaser;  and  also  of  obtaining  the  concurrence 
J^ecosteof    of  the  necessary  parties,  and  all  the  incidental 
conTeyance.  costs  attendant  upon  the  execution  of  the  purchase- 
deed;  but  the  expense  of  the  preparation  of  the 
purchase-deed  itself,  as  also  of  the  stamps  and 
parchment,  must  be  paid  by  the  purchaser. 
Amount  of        The  amount  of  a  vendor's  expenses  will  be 
penseswm "  gilded  in  a  great  measure  by  the  state  of  his 
depend  upon  title.     K  the  legal  estate  is  vested  in  him  or  in 
wstitie!**'   parties  whose  concurrence  can  be  readily  ob- 
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toined,  and  there  are  no  outstanding  estates  to  obatjoi. 
be  gotten  in,  or  incumbrances  to  be  discharged,  ca«<«. 
and  he  has  all  the  title-deeds  in  his  possession, 
and  these  are  all  to  be  delivered  over  to  the 
purchaser,  then  his  expenses  will  be  inconsider- 
able ;  but  in  proportion  as  these  essentials  are 
wanting,  so  wUl  his  expenses  be  increased. 

A  vendor  is  bound,  at  his  own  expense,  to  vendor  to  be 
supply  a  purchaser  with  an  abstract  of  all  the  of  ataSract. 
title-deeds  and  documents  necessary  to  support 
the  title.  Where  these  are  numerous,  the  pre- 
paration of  an  abstract  of  them  becomes  a  very 
expensive  affair;  but  in  many  instances  vendors 
have  an  abstract  already  prepared,  or,  at  any 
rate,  comprising  the  greater  portion  of  the  deeds, 
particularly  where  there  have  been  any  recent 
dealings  with  the  property;  for  every  purchaser, 
or  mortgagee,  expects  to  be  furnished  with  an 
abstract  as  a  means  of  aiding  him  in  the  inves- 
tigation of  the  title,  which  abstract  becomes  his 
absolute  property  upon  the  completion  of  the 
purchase  or  mortgage:  {Roberts  v.  Wyatt^  2 
Taunt.  268.)  Where,  however,  the  property  is 
elbld  in  lots,  each  purchaser  will  be  entitled  to  a 
distinct  abstract,  and  this  expense  will  fall  upon 
the  vendor;  as  will  also  the  expense  of  attested 
copies,  where  he  retains  the  title-deeds,  or  where 
they  are  delivered  over  to  another  purchaser: 
{Dare  v.  Tucker ,  6  Ves.  460;  Berry  v.  Young ^ 
2  Esp.  N.  P.  C.  640;  see  also  Bird  v.  Le  Fevre, 
6  Ves.  460;  Boughton  v.  SeweU,  15  ib.  176.) 

In  addition  to  this,  a  purchaser  is  entitled  to  a 
covenant,  at  the  expense  of  the  vendor,  to^roduce 
the  deeds  themselves,  at  the  expense  of  the 
purchaser,  in  support  and  manifestation  of  the 
title  of  the  latter  (Dix.  tit.  "  Deeds,"  245);  for 
attested  copies  are  mere  waste  paper  for  the 
purpose  of  defending  the  possession  against 
strangers,  being  inadmissible  in  an  action  of 
tgectment,  unless,  perhaps,  between  the  immediate 

m2 
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Chap^ii.  parties:  {Berry  v.  Young,  2  Esp.  N.  P.  C.  640.) 
Com.  But  a  purchaser  will  DOt  be  entitled  to  attested 
copies  of  all  the  deeds  mentioned  in  an  abstract ; 
but  only  so  far  back  as  is  necessary  to  make  a  title : 
(Dare  v.  Tucker^  sup.)  Nor  will  a  vendor,  gene- 
rally speaking,  be  obliged  to  be  at  the  expense  of 
furnishing  attested  copies  of  Instruments  of  record, 
such  as  of  fines  or  recoveries,  or  wills  of  real  estate; 
or  to  require  the  vendor  to  enter  into  any  covenant 
for  the  production  of  the  originals. 

But  the  vendor  must  procure  attested  copies 
of  deeds  of  record,  where  such  are  necessary  for 
the  purpose  of  examining  the  abstract  therewith; 
and  which  copies  the  purchaser  will  be  entitled  to 
have  delivered  over  to  him,  together  with  the  rest 
of  the  title-deeds,  on  the  completion  of  the  pur- 
chase, unless  the  vendor  is  entitled  to  retain  the 
title-deeds  themselves,  in  which  case  he  must 
enter  into  the  usual  covenant  for  their  produc- 
tion: (Dix.  tit.  "Deeds,"  247.)  ^Where  the  title- 
deeds  cannot  be  delivered  over,  assignees  of  a 
bankrupt,  like  any  other  vendor,  must  furnish 
attested  copies  at  the  expense  of  the  estate;  but 
the  covenant  for  their  production  should  be  con- 
fined to  the  continuance  of  their  estates:  {Ex 
parte  Stuart,  2  Rose,  212.) 
What  courts      Courts  of  rccord  are  said  to  be  the   High 
Sde^M     Court  of  Parliament,    the   Courts  of  Queen's 
courts  of      Bench,  and  Common  Pleas,  at  Westminster,  the 
^^^        law  sides  of  the  Court  of  Chancery  and    Ex- 
chequer,  the  Court  Leet,  the  Court  of  Hustings 
in  the  city  of  London,  and  the  Court  of  Great 
Sessions  in  Wales:  (Bart.  Prec.  Introd.  42;  Dix. 
tit.  "  Deeds,"  247.) 
As  to  the  With  respect  to  the  covenant  for  the  pro- 

covenMj  for  duction  of  title-deeds,  Mr.  Dixon,  in  his  valuable 
tion^of  ^°"  Treatise  on  the  Law  relative  to  Title-Deeds,  and 
titte-deeds.    Qther  Documents,  remarks,  that  "the  modem 
practice,  and  the  one  generally  recommended  is, 
to  have  the  covenant  for  the  production  of  the 
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title-deeds  entered  into  by  a  separate  instrument  chap^xii. 
As  these  covenants  are  constructive  notice  of  in-  cou», 
cumbrances,  and,  after  a  long  interval,  lead  to  an 
inquiry  for  deeds,  &c.,  wMch  have  been  con- 
verted into  dust  or  ashes,  the  safe  practice  is, 
and  it  is  the  general  practice  in  modem  times,  to 
take  the  covenant  by  a  separate  instrument;  and 
cases  exist  in  which  it  is  prudent  to  take  several 
deeds  of  covenant  for  the  production  of  evidence 
of  title,  each  deed  containing  a  distinct  series, 
so  that  one  of  the  covenants  may  be  given  over 
to  a  future  purchaser,  without  any  notice  of  the 
deeds,  which  had  better,  even  for  the  sake  of 
such  purchaser,  be  kept  out  of  view:  (1  Prest 
Abs.)  ''But  in  such  case  the  additional  expense 
must  be  borne  by  the  purchaser:''  (and  see  also 
Bart.  Prec.  Introd.  88,  3rd  edit.) 

If  the  abstract  shows  a  good  title,  the  pur-  where  the 
chaser  must  pay  the  expenses  of  investigating  it;  JSSoSa 
but  if  the  contract  is  rescinded  for  defect  of  title  a  good  title, 
in  the  vendor,  the  purchaser  will  be  entitled  to  SSSt^SSJ 
the  repayment  of  all  reasonable  expenses  in-  the  expenac 
curred  by  him  in  such  investigation  subsequently  ugating  it. 
to  entering  into  the  contract:    {Hodges  v.  LUck' 
>«(2:(w5),  IBing.  N.  S.  492;    Wilde  y.  Forte, 
4  Taunt.  341;   see  also  Flureau  v.  ThomhiU, 
2  W.  Bla.   1078;  Camfidd  v.  GUbeH,   1  Esp. 
N.  P.  C.  221;    Richards  v.   BartoHy    1    Esp. 
N.  P.  C.  268;  FruMing  v.  Sckroeder,  2  Bing. 
77.)    But  not,  it  seems,  to  expenses  incurred 
previously,   nor  for  the  costs  of  a  conveyance 
drawn  by  anticipation    {Hodges  v.  Litchfield^ 
Mp.);  nor  to  costs  incurred  in  employing  sur- 
veyors to  survey  and  value  the  property. 

If  the  title-deeds  are  not  in  the  vendor's  pos-  vendor 
session,  he  must,  at  his  own  expense,  procure  £?^q^ 
their  production  to  the  purchaser's  solicitor,  in  ^oets,  pro. 
order  that   they  may  be   compared   with  the  Ruction 
abstract,  and  this  the  vendor  is  bound  to  do;  ^^ng^he 
because  the  kw  supposes  that  every  vendor  has  title. 
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Chap.  XII.  t|jg  title-deeds  in  his  own   hands,   and  in  his 
CoMtt.      power  to  produce:  {Rippingall  v.  Lloydy  2  Nev. 
&  Man.  400.)    And  where  any  journeys  become 
necessary  for    this   purpose,   the  vendor  must 
defray  the    expenses:    {Rowlings    t.    Vincent, 
Carth.   124;   Boughtan  v.  Jewell,   15  Ves.  176; 
Hughes  v.  Wynne,  8  Sim.  85.)     But  where  the 
title-deeds  are  in  London,  the  practice  is  for 
the  country  solicitor  to  instruct  his  town  agent 
to  inspect  the  deeds  there,   and  not  put  the 
vendor  to  the  costs  of  his  journey  to  town  for 
that  purpose. 
vendor  *         Where  a  vendor  cannot  produce  the  originals; 
^o*^       as  in  the  case  of  records  and  wills,  he  must 
originals.      Obtain  office  copies  or  extracts  of  them,  and  this 
J^^*       at  his  own  expense,  in  order  that  the  purchaser's 
copies.         solicitor  may  compare  them  with  the  abstract, 
and  the  vendor  has  no  right,  although  willing  to 
pay  the  expenses,  to  require  the  purchaser  to 
send  round  to  the  different  offices  to  examine 
the  abstract  with  the   originals,   or  with    the 
records,  even  where  such  a  course  of  proceeding 
will  be  permitted  by  the  rules  of  such  offices. 
dSa^tS"*"*      The  vendor  must  pay  the  costs  of  getting  in 
expense  of    all  outstanding  estates;  and  also  of  discharging 
oSsmding  ^  incumbrances,   as  mortgages,   legacies,    an- 
estates.        nuities,  judgments,   debts,   and,  in  fact,  every 
lien,  charge  or  incumbrance,  to  which  the  pro- 
perty can  be  subjected;  and  also  in  procuring 
the  concurrence  of  all  necessary  parties,  for  the 
purpose  of  conveying  their  estates,  or  releasing 
their  claims  or  interests  in  the  property. 

A  vendor  must  also  be  at  the  expense  of  ob- 
taining the  probate  of  any  will,  or  letters  of  ad- 
ministration that  may  be  required  to  substantiate 
the  title;  as  also  of  the  proof  of  all  matters  of 
fact  necessary  for  that  purpose,  such  as  descents, 
bii-ths,  marriages,  deaths,  intestacies,  devises, 
vesting  of  terms  of  years,  identity  of  parcels, 
and,    indeed,   of   every  fact  and   circumstance 
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necessary  to  elacidate  the  title,  or  to  establish  cha»^ii. 
the  identitj  of  the  property.  Cost*. 

In  the  case  of  terms  of  years  attendant  upon  Atten^t 
the  inheritance,  the  practice  was  for  the  vendor  ^^J"™*. 
to  be  at  the  expense  of  deducing  the  title  to  the 
term,  and  for  the  purchaser  to  defray  the  ex- 
penses of  assignment;  but  now,  as  all  terms  for 
years  are  made  to  cease  when  the  purposes  for 
which  they  were  created  are  satisfied,  both  vendor 
and  purchaser  will  be  released  from  these  costs 
for  the  time  to  come. 

Where  it  was  necessary  to  bar  an  estate  tail,  vendor  to 
the  vendor  was  bound  to  pay  the  expenses  of  a  c^ts  of^^ 
recovery  for  that  purpose,  as  he  was  the  costs  JJSJJf 
of  a  fine,  where  the  concurrence  of  a  married 
woman  was  necessary  to  enable  her  to  convey 
her  estate,  or  to  release  her  right  of  dower,  or 
any  other  claim  she  might  chance  to  have  upon 
the  property;  and  now  the  vendor  must  defray 
the  expenses  of  all  disentailing  deeds,  and  ac- 
knowledgments of  married  women,  that  may  be 
required  for  the  purpose  of  perfecting  the  title. 

In  case,  also,  the  legal  estate  is  outstanding  in  vendor 
an  infant  or  a  lunatic,  the  vendor  must  be  at  the  ™^n*e  ** 
expense  of  all  the  proceedings  necessary  to  pro-  where  the 
cure  their  concurrence,  or  that  of  parties  acting  ome^dj^*" 
on  their  behalf.  ^  j°fe»5» 

rwrt  1  t  1  /»    I      or  lunatics. 

The  vendor  must  be  at  the  expense  of  the  vendor  most 
execution  of  the  deed  and  of  the  attendance  of  JfJ^nt 
all  necessary  parties  for  that  purpose.  upon 

With  respect  to  the  contract,  if  there  be  no  SSveyance! 
stipulation  or  agreement  to  the  contrary,  it  seems  contract, 
the  costs  must  be  paid  by  the  client  of  the  soli-  by  whom 
citor  who  prepares  it.  defrayed. 

The  purchaser's  solicitor  is  entitled  to  prepare  Purchaser's 
the  conveyance,  and  the  purchaser  to  pay  theSe^propcr 
costs:  (Duke  of  BoUan  v.  WUliam^,  2  Yes.  138.)  ^^^^^^^ 
And  in  the  case  of  copyholds,  the  purchaser  Sonycyanc^. 
must  pay  the  expenses  of  surrender  and  admis- 
sion: {Drury  v.  Mann,  1  Atk.  96,  note  1.)  And 
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Chap.  XII. 
CotU. 


As  to  the 

charges 
for  the 
conTeyftnoe. 


8  &  9  Vict. 
c.  119. 


even,  as  we  have  already  seen  (antey  vol.  i., 
p.  35),  although  a  vendor  of  copyholds  covenants 
to  make  the  surrender  at  his  own  costs,  he  will 
not  be  bound  to  pay  the  fine  on  the  admission  of 
the  purchaser. 

According  to  a  long  established  rule  of  prac- 
tice, the  rate  at  which  purchase-deeds  and  other 
assurances  were  charged,  was  by  the  folio;  the 
costs  of  the  deed  being  proportioned  to  the  length 
it  ran.  This  was  considered  by  many  to  afford 
an  inducement  to  the  profession  to  be  far  more 
prolix  in  legal  documents  than  there  was  any 
necessity  for;  and  taking  this  view  of  the 
matter,  an  act  of  Parliament  was  not  long  since 
passed  materially  altering  the  rules  with  respect 
to  charges  on  conveyances  (8  &  9  Vict.  c.  1 19), 
by  enacting  that  the  charges  shall  not  be  pro- 
portioned to  the  length  of  the  instrument,  but 
to  the  skill  and  labour  employed,  and  the  respon- 
sibility incurred  in  preparing  it  (sect.  4),  which 
certainly  introduces  a  vast  degree  of  uncertainty, 
although  it  has  not  materially  altered  the  course 
which  has  latterly  been  pursued  amongst  the 
most  respectable  of  the  profession,  which  has 
been  to  charge  for  the  whole  transaction  in  pro-, 
portion  to  the  value  of  the  property  purchased, 
or  in  the  case  of  a  mortgage  to  the  amount  of 
money  advanced;  and  in  small  purchases  or 
mortgages  curtailing  the  instrument  within  the 
narrowest  possible  limits,  in  order  to  save  an 
unnecessary  expenditure  in  stamp  duty. 

Costs  upon  actions  at  law  and  in  proceedings 
in  equity  will  form  a  subject  of  our  considera- 
tion, when  we  come  to  treat  upon  the  remedies 
for  breach  of  contract. 


CHAPTER  XIIL 

BEMEDIES  FOB  BREACH  OF  CONTRACT. 
L    WH£N  the  CONTRA.OT  HAT  BE  BeSCIKDED. 

n.  Remedies  fob  Breach  of  Contract  at 
Law. 

1.  As  to  the  Vendor. 

2,  As  to  the  Purchaser. 

m.  Remedies  in  Equity. 


L  When  the  Contract  mat  be  Rescinded. 

We  have  hitherto  treated  of  the  progress  of  a  introdnc- 
sale  of  real  property  through  all  its  intermediate  ^oonsT^ 
stages,  from  the  time  of  entering  into  the  contract, 
to  tiie  execution  of  the  conveyance:  and  it  now 
remains  for  us  to  consider  what  steps  are  to  be 
taken,  when  the  contract  is  either  annulled  by 
consent  of  the  parties,  or  any  impediment  arises, 
which  hinders  it  from  being  specifically  per- 
formed. 

A  contract  to  purchase  real  property  may  be  Bow  a  oon- 
lescinded  at  any  time  before  its  completion  by  ^^?|d.  ^ 
e  mutual  consent  of  the  parties  concerned,  and 
ipon  this  a  question  rarely  arises.     Where  the 
culty  occurs,  is,  where  one  party  wishes  to 
off  his  bargain,  and  the  other  wishes  to  hold 
to  it;  and  then  it  becomes  a  very  important 
tion  whether  or  not  the  agreement  may  be 
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Chap.  XIII.  annulled,   or  a   performance  of   it   specificallj 

Am  to       enforced. 
*^^a^       The  usual  ground  for  annulling  the  contract 
—       on  the  part  of  the  purchaser,  is,  the  inability  of 
gi^ds  tor  the  vendor  to  make  a  good  title;  and,  on  the  part 
oonSact^      of  the  vendor,  that  the  purchaser  is  not  ready 
to  complete  his  purchase  within  the  time  pre- 
scribed by  the  contract,  or  has  by  his  laches 
precluded  himself  from  any  right  to  insist  upon 
a  specific  performance. 
i^nSde'the       Time  may  now  be  made  the  essence  of  the 
essence  of     contract,  in  equity,  as  well  as  at  law  (see  vol.  i. 
the  contract.  ^    jq^^  ^^  ^^^  ^^^  ^^^^^  referred  to);   and 

where  the  contract  or  conditions  of  sale  are  so 
penned  as  to  have  this  operation  (see  the  form 
ante,  vol.  i.  p.  121),  the  vendor  will,  immediately 
upon  breach  of  such  condition,  be  entitled  to 
annul  the  sale,  resell  the  property,  and  recover 
any  deficiency  in  price  that  may  be  incurred 
upon  such  resale,  and  all  incidental  expenses, 
from  the  purchaser,  and  will  also  be  entitled  to 
retain  the  overplus  money,  in  case  the  proceeds 
of  the  second  sale,  should  exceed  the  original 
purchase-money :  (Merlins  v.  Adcock,   4   Esp. 
N.  P.  C.  251;  Moss  v.  Mathews,  3  Ves.  276; 
Ex  parte  Hunter,  6  i5. 95;  Bowles  v.  Rogers^  ib. 
cited.)     In  addition  to  this,  he  may  bring  his 
action  at  law  for  damages,  or  file  his  bill  in 
equity  for  a  specific  performance. 
Where  time       Where  time  is  not  originally  made  part  of  the 
the  esren^e^of  ©sscnce  of  the  Contract,  it  seems  doubtful  if  any 
the  contract,  subsequent  notice  or  intimation  of  the  parties  can 
render  it  so.     In  Reynolds  v.  NeUhorpe  (6  Mad. 
18),  Sir  John  Leach,  V.-C.  said,  that  it  may  now 
be  considered  the  settled  doctrine  of  the  court, 
that  by  the  terms  of  the  agreement  time  may  be 
made  the  essence  of  the  contract.     It  has  not, 
however,  been  decided,  that  where  there  is  no 
stipulation  in  the  contract,  time  may  be  made 
essential  by  subsequent  notice;  and  he  added. 
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that  in  the  case  then  before  him,  he  should  leave  ^"^  ™'* 
that  point  untouched.  Neither,  it  seems,  has  it  ^f  to 
ever  been  determined  how  long  a  period  may  be  '^Swl 
permitted  to  elapse,  where  time  is  not  the  essence  — 
of  the  contract,  before  it  will  afford  sufficient 
ground  for  rescinding  the  contract  by  one  party, 
on  account  of  non-performance  by  the  other.  Thus 
much,  however,  appears  certain,  that  equity  will 
assist  no  one  who  has  not  shown  himself  desirous, 
prompt,  eager,  and  at  all  times  ready  to  complete 
his  bargain  {Wingfield  v.  Whaley^  Vin.  Abr. 
tit.  "Contract,"  c.  36;  Dom.  Proc.  13  March, 
1722;  Hayes  v.  Caryl,  Dom.  Proc  26  Jan.  1702, 
mentioned  in  Grounds  and  Rudiments  of  Law 
and  Equity  18;  see  also  1  Mad.  Pract.  416; 
Milward  v.  Tkanet  (Earl  of),  5  Ves.  720,  n.  ; 
Hertford  {Marquis  of)  v.  Bone,  5  Ves.  720,  n. ; 
Newman  v.  Rogers,  4  Bro.  C.  C.  391;  Moore 
V.  Blake,  1  BaU  &  B.  62;  Ormond  {Lord)  v. 
Anderson^  ib.  370;  Alley  v.  Deschampes  13  Ves. 
228);  for  a  court  of  equity  always  discounte- 
nances laches  and  neglect :  {Lloyd  v.  Collet, 
4  Bro.  C.  C.  469;  Alley  v.  Deschampes,  supra,) 

The  usual  grounds  assigned  by  a  purchaser  for  usuai 
rescinding  a  contract  are,  either  that  the  vendor  ^hMers' 
has  not  the  interest  he  pretended  to  sell;  that^^^*"? 
the  property  has  been  misdescribed;  that  there 
is  a  defect  in  quantity  of  the  estate;  that  there 
was  a  total  or  partial  failure  of  consideration,  or 
material  alteration.  In  the  property,  by  the  acts 
of  the  vendor,  subsequent  to  the  contract;  or,  an 
inadequacy  of  consideration. 

Where  the  vendor  has  not  the  interest  he  where  ven- 
pretended  to  sell,  as  where  he  contracts  to  sell  a  the  interest 
freehold  estate,  which  turns  out  to  be  leasehold,  Jf  JPJf^'®"*^®** 
it  will  afford  sufficient  ground  for  the  purchaser 
to  rescind  the  contract  in  equity,  as  well  as  at 
law.     But,  although  a  purchaser  may  annul  the 
sale  for  any  of  the  above  causes,  he  has  also  a 
right,  if  he  thinks  proper,  to  insist  upon  the 
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Chap,  jtiii.  vendor's  completing  the  purcliase,  and  allowing 
A$  to      him  an  abatement  out  of  purchase-money,  to 

'^SnJI^   make  up  fop  the  difference  in  value  between  the 
—       property  contracted  for,  and  the  interest  which 
the  vendor  really  has  the  power  to  convey.    In 
cases  of  this  kind,  therefore,  the  purchaser  may 
either  hold  the  vendor  to  his  bargain,  or  annul 
the  sale,  but  the  vendor  can  do  neither.     Nor  is 
it  even  necessary  to  show  fraud  on  the  vendor's 
part;  for  it  will  make  no  difference,  even  if  it 
should  appear  that  he  himself  may  have  been 
deceived  as  to  the  true  nature  of  the  property  he 
proposed  selling :  (see  vol.  i.  p.  22,  et  seq,)  Bat 
in  certain  cases,  where  the  misdescription  is  not 
in  the  tenure,  but  in  the  duration  of  interest;  as 
where  a  vendor  contracts  to  sell  a  term  of  twenty 
years  in  certain  premises,  and  it  should  turn  out 
that  he  had  only  eighteen,  or  nineteen  years  un- 
expired, although  this  virill  afford  sujQicient  cause 
for  totally  annulling  the  agreement  at  law,  yet 
in   equity,  where  there  is  no  great  difference 
between  the  duration  of  interest  pretended  to  be 
sold,  and  that  which  the  vendor  actually  has  in 
the   property,   a  specific   performance  will   be 
decreed  with  a  compensation:   (see  vol.  i.    pp. 
25,  26.)    It  seems  difficult,  however,  to  lay  down 
any  rule  as  to  what  degree  of  deficiency  would 
be  flufficient  to  annul  the  sale,  and  what  would 
not;  still,  it  seems  that  where  the  disproportion 
is  very  great,  as  where  a  person  pretends  to  sell 
a  term  of  sixteen  years,  when,  in  point  of  fact, 
six  years  only  are  unexpired,  a  court  of  equity, 
so  far  from  assisting  him  by  decreeing  a  specific 
performance,  would  assist  a  purchaser  in  reco- 
vering back  any  deposit  the  latter  may  have 
paid :  {Long  v.  Fletcher ^  2  Eq.  Cas.  Abr.  5.) 

A  purchaser  cannot  be  compelled  to  take  an 
underlease,  even  with  a  compensation,  where  the 
agreement  was  for  an  original  lease,  although 
the  former  wants  only  a  few  days  of  the  original 
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term:  (Mason  v.  Corder,  2  Marsh.  332.)     Nor  c»^-  xm- 
where  he  contracts  to  purchase  an  estate  tithe-      As  to 
free,  or  with  a  right  of  shooting,  can  he  be    ^^HS^ 
compelled  to  complete  his  purchase,  even  with  a       — 
compensation,  if  it  should  turn  out  that  the  estate 
is  not  tithe-free  (Ker  v.  Clohery,  Chan.  26  March, 
1814;  BiTiks  v.  Roheby  {Lord),  2  Swanst.  222; 
Norfolk  {Duke  of)  v.  Worthy,  1  Camp.  N.  P.  C. 
337),  or  that  such  right  of  shooting  cannot  be 
conferred  upon  him. 

It  sometimes  happens,  that  where  property  is  where  ven- 
sold  in  lots,  a  vendor  is  unable  to  make  a  good  ^J^a**5tfe 
title  to  the  whole  of  them,  though  he  can  do  so  to  a  pcrtioa 
to  part,   upon   which   a   question   has   arisen,  J^erty. 
as  to  whether  a  purchaser  of  these  lots  can 
be  compelled  to  complete  his  purchase  as  to 
the  lots  to  which  a  title  can  be  made,  and  to 
receive  a  compensation  bj  a  proportionate  abate- 
ment of  purchase-monej  for  the  others;  or  whe- 
ther it  will  afford  him  a  sufSicient  ground  for 
rescinding  the  contract  altogether. 

The  rule,  however,  appears  to  be,  that  if  a  title  if  a  uaeean- 
cannot  be  made  to  a  lot  complicated  with,  and  to  a^'cSS?- 
essential  to,  the  enjoyment  of  the  rest,  a  purchaser  plicated  with 
will  be  entitled  to  rescind  the  contract  in  toto,  as  chas^rnuiT^' 
well  at  law,  as  in  equity.     For  example,  where  «»cind  aaie. 
(me  agrees  to  purchase  a  mansion-house  in  one 
lot,  and  farms  and  lands  in  another  lot,  and  no 
title  can  be  made  to  the  mansion-house,   the 
purchaser  would  not  be  compelled  to  take  the 
farms  and    lands  without   the   mansion-house : 
{Poole  V.    Skergold,  1  Bro.  C.  C.   118;  S.  C. 
1  Cox,  273;  see  also  Boyer  v.  Blackwelly  3  Anstr. 
657;  Drewe  v.  Hanson,  6  Ves.  657.)    In  one 
case,  indeed,  it  seems  that  Sir  Thomas  Sewell 
held,  that  where  a  man  contracted  for  the  pur- 
chase of  a  house  and  a  wharf,  he  should  be  com- 
pelled to  take  the  house,   notwithstanding  no 
title  could  be  made  to  the  wharf,  the  possession 
of  which,  it  appeared,  was  the  sole  inducement 


r 


240    BEMBDIBS  FOB   BREACH   OF   CONTRACT. 

Chap.  xhi.  for  the  purchaser's  entering  into  the  contract,  his 
JT^  object  being  to  carry  on  his  businesis  there :  (see 
'SSS^o?^  6  Ves.  678.)  But  this  decision  has  met  with 
—  '  universal  disapprobation.  Lord  Kenyon,  when 
alluding  to  it  (2  Cox,  274),  pronounced  it  to  be 
a  determination  contrary  to  all  justice  and 
reason ;  and  Lord  Eldon  has  expressed  his  strong 
disapprovalof  it  (/S'/et('ar^v.  ^^»to»,  1  Mer.  26); 
so  that  it  is  a  decision  by  no  means  likely  to  be 
followed  at  the  present  day.  And  this  equitable 
construction  has  even  been  adopted  in  courts  of 
law:  for,  notwithstanding  it  is  a  settled  rule  of 
law,  that  the  sale  of  each  lot  forms  a  distinct 
subject-matter  of  contract  (Emerson  v.  Heelis,  2 
Taunt.  38;  James  v.  Shore,  1  Stark.  N.  P.  C. 
426;  Roots  v.  Dormer  (Lord),  4  B.  &  A.  77; 
Dykes  Y.  BUike,  4  Bing.  N.  C.  463),  still,  a  court 
oi  law  will  permit  a  purchaser  to  decline  the 
bargain  to  all  the  lots,  S*  no  title  can  be  made  to 
such  lots  as  are  essential  to  the  enjoyment  of  the 
rest:  (Gibson  v.  Spurrier,  Peake  Ad.  Ca.  49; 
Dykes  V.  Blake,  4  Bing.  N,  C.  463.)  But  from 
this  it  must  not  be  infeiTed,  that  the  mere  ina- 
bility of  the  vendor  to  make  a  good  title  to  all 
the  lots,  will  afford  a  sufficient  ground  for  a  pur- 
chaser to  be  off  his  bargain  as  to  the  others.  To 
enable  him  to  do  so,  he  must  bring  himself 
within  the  rule  laid  down  in  Poole  v.  Shergold, 
and  show  that  the  lot  or  lots  to  which  no  title 
can  be  made,  are  complicated  with,  or  absolutely 
essential  to  the  enjoyment  of,  the  rest,  otherwise 
he  will  be  held  to  his  purchase  (Casamajor  v. 
Strode,  2  Myl.  &  Keen,  724),  except  he  can 
show  that  there  was  an  express  understanding 
that  he  was  not  to  take  any  of  the  lots,  unless  he 
could  have  the  whole,  or  that  he  has  been  misled  by 
a  wilful  misdescription  of  the  property :   (Dykes 

Wiifai  mis-  ^'  Blake,  supra,) 

description        Where  the  property  is  wilfully  misdescribed, 

jdu  vitiate    q\i\^qy  in  the  contract,  or  in  the  conditions  of  sale, 
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the  porchaser  may  rescind  the  contract,   and^^^'  ""• 
cannot  be  compelled  to  a  specific  performance      -^f^. 
with  a  compensation:  (Stewart  v.  AUiston,  1  Mer.    ^mntraS! 
26;  Wanng  v.  Hoggart,  R.  &  M.  40;  NorfoUt       — 
{Duke  of)  V.  Worthy,  1  Camp.  N.  P.  C.  337; 
Vernon  v.  Keys,  12  East,  637;  Jones  v.  Edney, 

3  ib.  285;  FliglU  v.  Booth,  1  New  Cas.  370; 
Robinson  v.  Mtisgrove,  2  Mood.  &  Bob.  92; 
J?a/forrf  V.  ^ay,  1  Mee.  &  Wels.  520;  Dobell  v. 
Hutchinson,  3  Ad.  &  £11.  355;  Dyhes  v.  j92a^, 

4  Bing.  N.  C.  463.)  But  not,  it  seems,  if  the 
purchaser  was  aware  that  the  description  was  a 
£ilse  one;  for  then  it  seems  that  not  onlj  would 
a  court  of  equity  refuse  to  interpose  in  his 
&vour,  but  he  could  not  take  advantage  of  this 
misdescription  even  at  law.  A  fraudulent  mis- 
representation on  the  part  of  a  purchaser,  by 
which  a  vendor  has  been  induced  to  sell  at  an 
under  value,  may  afibrd  ground  for  a  vendor  to 
rescind  the  contract,  or,  at  any  rate,  would  afford 
a  defence  to  a  bill  for  a  specific  performance;  for 
a  party  calling  for  the  aid  of  a  court  of  equity 
must  come,  it  is  said,  with  clean  hands  (Cadman 
T.  Homer,  18  Yes.  11);  it  being  a  maxim  of 
equity  that  he  that  hath  committed  iniquity  shall 
not  have  equity:  (Francis's  Max.  5;  1  Mad. 
Pract.  404;  see  also  Harnett  v.  Yielding,  2  Sch. 
h  Lef.  553;  JVaU  v.  Stubhs,  1  Mad.  80;  Shirley 
V.  Stratton,  1  Bro.  C.  C.  440;  Oldfieldr.  Round, 
15  Yes.  11;  Lovmdes  v.  Lane,  2  Cox,  363.) 

A  wilful  misdescription  of  the  quantity  of  Defect  in 
acres,  would,  it  seems,  afford  a  purchaser  a  ground  SffSd*^  ^" 
for  rescinding  the  contract;  unless,  indeed,  he  ^gg^njjj^^ 
purchased  at  so  much  per  acre;  in  which  case  he  contract. 
would  be  allowed  a  proportionate  abatement  for 
die  deficiency.     But  a  purchaser  has  been  held 
not  to  be  entitled  to  an  abatement  for  a  deficiency 
in  the  quantity  of  acres  sold,  where  the  parti- 
culars described  the  estate  as  containing,  by 
estimation,  so  many  acres,  "  be  the  same  more  or 
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Cbap.  XIII. 

Am  to 

reteinding 
contract. 


Failure  of 
considera- 
tion or 
alteration  of 
the  property. 


less:*"  (  Winch  v.  Winchester^  1  Ves.  &  Bea.  375.) 
Still,  if  it  should  appear  that  these  words  were  in- 
serted with  a  fraudulent  intent,  to  cover  a  de- 
ficiency in  quantity,  and  of  which  the  vendor  was 
aware,  a  court  of  equity  will  not  permit  the 
words  "  more  or  less,"  or  similar  expressions,  to 
protect  a  fraudulent  statement  of  this  nature: 
{Norfolk  {Duke  of)  v.  WorOiy,  1  Camp.  N.  P.  C. 
337.)  Until  the  recent  enactment,  «54  Greo.  4, 
c.  2,  a  contract  to  convey  any  specific  numher 
of  acres  would  have  been  taken  to  imply  acres  so 
considered  according  to  the  custom  of  the  country 
in  which  such  lands  were  situate,  and  not  accord- 
ing to  the  statute  measure:  {Some  v.  Taylor^ 
Cro.  Eliz.  Q6S\  Morgan  v.  T&icastky  Poph.  S5i 
Floyd  V.  Bethely  1  Roll.  Bep.  520.)  But  now, 
by  the  act  above  alluded  to,  where  any  special 
agreement  shall  be  made  with  respect  to  any 
measure  established  by  local  custom,  the  ratio,  or 
proportion  which  every  such  local  measure  shall 
bear  to  any  of  the  said  standard  measures,  ascer- 
tained and  specified  by  that  act,  shall  be  ex- 
pressed, declared,  and  specified  in  that  agreement, 
otherwise  such  agreement  shall  be  null  and  void: 
(sect.  15.) 

We  have  already  seen  that  the  destruction  of 
the  property,  subsequent  to  the  agreement,  and 
previous  to  the  conveyance,  will  not  release  the 
purchaser,  or  afford  any  ground  for  rescinding  the 
contract:  (see  an/e,  p.  17.)  But  if  a  vendor, 
subsequently  to  entering  into  the  contract,  effects 
any  material  alteration  in  the  property,  which  is 
not  properly  a  subject  of  compensation,  the  pur- 
chaser may  rescind  the  contract.  Even  pulling 
down  a  summer-house  on  the  property,  after  the 
contract  was  entered  into,  though  no  mention  of 
it  was  made  in  the  conditions  of  sale,  was  con- 
sidered to  afford  sujQicient  cause  for  the  purchaser 
to  rescind  the  contract:  (Granger  v.  Worms^ 
2  Camp.  N.  P.  C.  83.)    The  act  of  cutting  down 
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ornamental  timber  will  also  form  sufficient  ground  CeAP^ni. 
for  the  purchaser  to  annul  the  contract;  but  not      a*  to 
the  cutting  down  of  ordinary  timber,  as  in  the    'S^^ 
latter  instance  it  will  be  considered  that  the       — 
consequential  injury  the  purchaser  has  thereby 
sustained  may  be  made  good  to  him  by  pecuniary 
compensation :  (Magennis  v.  Fallon^  2  Moll.  588.) 

Inadequacy  of  price  will  not,  generally  speak-  inadequacy 
ing,  be  sufficient  to  prevent  a  court  of  equity  ^SSij^ 
from  decreeinfic  a  specific  performance  in  favour  ««fflc*«»} 

■      flToniid  for 

either  of  vendor  {Cthf  of  London  v.  Richmond,  resdnding 

2  Vem.  421;  Hanger  v.  Eyles,  2  Eq.  Ca.  Abr.  ^  «>'^*'~^- 
689;  Hicks  v.  PhiUips,  Pre.  Cha.  575 ;  Charles 

V.  Andrews^  9  Mod.  151;  Lewis  v.  Lechmere^ 
10  Mod.  503;  SavUle  v.  SavUle,  1  P.  Wms.  745; 
Keene  v.  Stttkelet/y  2  Bro.  C.  C.  396;  Adams  v. 
Weare,  1  Bro.  C.  C.  567),  or  purchaser:  {Coles 
V.  TregothiCy  9  Ves.  234;  Burrotves  v.  Lock, 
10  ib.  470;  Lotoiher  v.  Lowther,  \3  ib.  95^ 
fFesion  v.  Russell,  13  Yes.  &  Bea.  187. 

But  where  it  has  been  caused  by  any  fraudulent  in  the  caee 
misrepresentation  of  the  other  party,  or  the  gross-  SJiSSpre?*'^* 
ness  of  the  inadequacy  is  such  as  to  be  of  itself  ^°?!*^ij 
evidence  of  fraud,  equity  would  not  compel  a  not  compel  a 
performance  in  specie:  (James  v.  Morgan,  1  Lev.  ^^JjJ^'* 
111;  I>ean  v.  Rastron,  1  Anstr.  64;  Conway  \, 
Shrimpton,  5  Bro.  P.  C.  187;  Btixton  v.  Cooper, 

3  Atk.  383. 

So  if  a  vendor  employs  puffers  at  an  auction  ^^Jj^ 
for  the  purpose  of  screwing  up  the  price,  a  pur-  if  fraudu- 
chaser  may  decUne  to  complete  his  purchase: '"""^  °^'- 
{Howard  v.  Casde,  6  T.  R.  642;   Wheeler  v. 
CoUier,  1  Moo.  &  Malk.  113;  Rex  v.  Marsh, 
3  You.  &  Jerv.  331 ;  Crotoder  v.  Austen,  3  Bing. 
368;  Selw.  N.  P.  174.)     The  rule,  however,  as 
to  puffing  does  not,  it  must  be  observed,  extend 
to  those  cases  where  an  owner  fairly  bids,  either 
by  himself  or  an  agent,  having  previously  given 
notice  of  his  intention  to  do  so :  {Jones  v.  Edney, 
3  Camp.  N.  P.  C.  383)  ;  but  a  vendor  will  not 


^ 
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Chaf.  XIII.  jj^  allowed  to  employ  any  person  to  bid  on  his 
A9  to      behalf  where  the  estate  is  advertised  to  be  sold 
^traa,    "  toithaut  reserve ;"  and,  if  he  were  to  do  so,  it 
—      would  afford  sujQicient  ground  for  annulling  the 
sale. 
^iDRs  Sales  by  expectant  heirs  are,  with  a  view  to 

pectanthdn.  prev^ent  fraud,  considered  in  a  different  light 
from  sales  by  other  persons:  {Peacock  v.  Evans, 
16  Ves.  512 ;  Gawland  v.  De  Faria,  17  ib.  20.) 
The  heir  of  a  family  dealing  for  an  expectancy 
in  that  family,  is  distinguished  from  ordinary 
cases,  and  an  unconscionable  bargain  made  with 
him,  is  looked  upon  as  oppressive  and  pernicious 
in  principle,  and  therefore,  to  be  repressed: 
(1  Mad.  Pract.  118.)  On  these  principles,  where 
a  son  who,  after  his  father's  death,  was  a  re- 
mainder-man in  tail,  sold  his  remainder  at  an 
under-rate,  it  was  set  aside :  ( Twisdton  v. 
Griffiths^  1  P.  Wms.  310;  Wiseman  v.  BeaAe, 
2  Vern.  121.)  Still  an  expectancy  may  be  sold, 
provided  it  is  sold  fairly :  (Note  v.  Hilly  1  Vern. 
168;  S.  C.  2  Cha.  Rep.  120;  Barney  v.  Beake, 
ib.  136;  Batfy  v.  Llaydy  1  Vern.  141.)  And  it 
has  also  been  held,  that  where  a  reversionary 
interest  is  sold  by  auction,  the  purchaser  is  not 
bound  to  show  that  he  has  given  the  full  value: 
Shelley  V.  Nashy  3  Haddock,  232.)  An  eminent 
writer  on  equity  observes,  that  the  tendency  of 
the  determinations  to  render  all  bargains  with 
expectant  heirs  very  insecure,  if  not  impracticable, 
seems  not  to  be  considered  as  operating  to  pre- 
vent its  adoption  and  establishment;  but  that,  on 
the  contrary,  some  judges  had  avowed  that 
probable  consequence  as  being  to  them  a  recom- 
mendation of  the  doctrine:  (1  Mad.  Pract.  120, 
referring  to  Peetcaek  v.  Evans,  16  Ves.  514.) 
riTt**?  Whatever  right  a  party  may  have  to  rescind  a 

r^cindinf?  a  coutract,  he  may  lose  that  right  by  his  subsequent 
,J®"^^^*™*y acquiescence  or  confirmation:    (^Chesterfield  v. 
Janssen,  1  Atk.  301;  see  also  Cole  v.  Gibbons, 


BEMEDIES  FOB  BEBACH   OF    OONTBACT.      245 

3  P.  Wms.  290.)  Where,  therefore,  time  forms  Chap^xiii. 
part  of  the  essence  of  the  contract,  that  time  may  ^f  to 
even  at  law,  be  enlarged  by  the  consent  of  the  'IJS^ 
parties;  and  in  all  cases  if  a  party  with  full  in-  — 
formation  confirms  a  contract  which  it  was  in  his 
power  to  have  rescinded,  he  will  be  bound  by 
such  confirmation.  So,  if  instead  of  repudiating 
the  transaction,  he  continues  to  deal  with  the 
property  as  his  own,  it  seeins  that  he  will  be 
bound,  notwithstanding  he  should  afterwards 
discover  a  new  circumstance  of  fraud;  for  that, 
although  it  may  be  considered  as  strengthening 
the  evidence  of  the  original  fraud,  it  will  still  be 
insufiicient  to  revive  the  right  of  repudiating  the 
contract  after  it  has  been  once  waived:  (Camp- 
beU  V.  Fleming,  1  Ad.  &  EU.  40.)  But  if  the 
confirmation  is  not  freely  given  (  Crowe  y,  Ballard^ 
1  Ves.  215;  S.  C.  3  Bro.  C.  C.  1 17;  2  Cox,  253; 
1  Mad.  Pract.  122;  Ball  &  B.  217;  and  see  Cann 
V.  Cann,  1  P.  Wms.  723),  or  the  contract  itself 
be  founded  on  fraud  or  oppression,  or  the  party 
be  distressed,  or  under  the  influence  of  the  former 
transaction,  and  not  fully  apprized  of  his  rights 
{Dunbar  v.  Tredennick,  2  Ball  &  B.  217;  and 
see  Cann  v.  Cann,  1  P.  Wms.  723),  and  that  his 
act  will  operate  zs  a  confirmation,  a  confirmation 
thus  obtained,  will  not  debar  him  of  equitable 
relief  and  protection:  {Mnrray  v.  Palmer,  2  Sch. 
St  Lief.  486;  and  see  Crowe  v.  Ballard,  1  Ves. 
215;  S.  C.  3  Bro.  C.  C.  117,  2  Cox,  253;  Roche 
V.  O'Brien,  1  BaU  &  B.  319;  1  Mad.  Pract.  122; 
Coles  V.  Tregothic,  9  Ves.  246;  Morce  v.  Royall, 
12  Ves.  364.) 


246      BBlfBDIES  FOB  BREACH  OF  CONTRACT. 


SECTION  n. 


REMEBIES   FOB  BBEACH   OF    OONTBACT   AT   LAW. 

1.  As  to  the  Vendor. 

2,  As  to  ^  Purchaser. 


1.  As  to  the  Vendor, 

(jsoai  The   vendor's  most  usual   legal  remedy  for  a 

ofa^endor  ^^©^©11  of  contract  affecting  real  property  is  by 
for  inresch  of  action  of  assumpsit  for  the  purchase-money,  and 
^"  where  a  certain  sum  is  stipulated  to  be  paid  by 

the  defaulting  party,  in  the  shape  of  a  penalty,  or 
by  way  of  liquidated  damages,  he  may  resort  to  an 
action  of  debt  for  recovery  of  the  same;  and  if,  as 
sometimes  happens,  the  parties  bind  themselves  by 
agreement  under  seal,  the  proper  remedy  will  be  I 
by  action  of  covenant.  Added  to  these  remedies, 
the  vendor,  if  he  has  been  prevented  from  selling 
his  property  on  account  of  his  title  having  been 
slandered,  he  may  bring  his  action  on  the  case  for 
consequential  damages.  The  purchaser's  legal 
remedies  are  special  action  on  the  contract ;  for 
money  had  and  received,  to  recover  the  deposit; 
asmmpsity  or  debt,  where  the  parties  bind  them- 
selves to  pay  liquidated  damages,  or  penalties  in 
default  of  fulfilling  the  contract;  as  also  an  acti<m 
of  covenant,  if  the  agreement  is  under  seaL 
Added  to  these  several  remedies,  he  may  also 
maintain  an  action  on  the  case,  in  the  nature  <tf 
deceit,  where  the  vendor  has  made  any  fraudulent 


REMEDIES  FOB  BREACH  OF  CONTRACT.   247 

misrepresentation,  or  concealment,  by  which  he  Chap^xiii.. 
has  been  deceived  as  to  the  true  vajae  and  nature      am  to 
of  the  property.  """^^ 

To  support  an  action  oF  assumpsit  for  the  re-  of<»>iurwA. 
covery  of  the  purchase-money,  the  vendor  must  Aflsomptit 
prove  a  complete  and  valid  agreement  within  the  Jj,^^ 
Statute  of  Frauds,  which  agreement  must  be  duly  money. 
stamped,  otherwise  it  cannot  be  admitted  in  evi- 
dence ;  unless,  indeed,  it  happens  that  the  stamped 
agreement  is  in  the  hands  of  the  opposite  party, 
who,  upon  notice,  refuses  to  produce  it,  in  which 
case  secondary  evidence  may  be  received  of  its 
contents:  (Gamons  v.  Sm/i^  1  Taunt.  507:  see 
also  fFaUer  v.  HorsfaU,  1  Camp.  N.  P.  C.  501.) 
The  vendor  must  also  prove  the  performance  of 
all  conditions  precedent  on  his  part ;  the  defen- 
dant's default ;  and  that  the  plaintiff  has  a  good 
title  to  the  property  contracted  for. 

To  support  this  action  the  vendor  must,  as  I  ^fSSst 
have  just  before  stated,  prove  the  performance  be  per- 
of  all  precedent  conditions  on  his  part,  or  a  tender  **™®^ 
and  refusal  on  the  part  of  the  defendant;  upon 
which  ground  it  has  been  held,  that  a  vendor 
cannot  recover  in  this  form  of  action  without 
having  executed  the  conveyance,  or  offered  to  do 
8o;  unless  the  purchaser  has  discharged  him  from 
so  doing:  {Jones  v.  BarJdayy  Doug.  684;  PkUUps 
V.  Fielding,  2  H.  Black.  123.) 

Thus  in  Woodrow  v.  Glazebrook  (6  T.  R,  ^^^J^^' 
666),  where  the  plaintiff  agreed  to  sell  a  school- 
house  to  the  defendant,  and  to  convey  the  same 
to  him  before  the  Ist  of  August,  1797,  and  to 
deliver  up  the  possession  to  him  on  the  1st  of 
August,  1797,  it  was  held  that  the  plaintiff  could 
not  maintain  the  action  for  the  120/.,  without 
showing  that  he  had  conveyed,  or  tendered  a 
conveyance,  to  the  defendant. 

In  Spiller  v.  Westlake  also  (2  B.  &  Ad.  155),  ^*^- 
where  A.  covenanted  that  he  would,  on  or  before 
a  certain  day,  convey  land  to  B.  by  such  convey- 
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Chaf^ui.  ^^^  ^  g  >g  counsel  should  advise,  in  consideration 
^  to      of  which  B.  covenanted  to  pay  a  certain  specific 
breach      sum  ou  the  cxccution  ot  the  conveyance,  it  was 
^contract,  holdcn  that  A.  could  not  maintain  an  action 
against  B.  for  non-payment  of  the  money,  without 
showing  that  he  had  conveyed,  or  that  he  was 
ready  at  the  day  to  have  conveyed,  and  had  done 
every  thing  wMch  lay  upon  hun  to  do  for  that 
purpose,  hut  that  he  was  prevented  from  so 
doing  by  some  act,  omission,  or  neglect  on  the 
part  of  the  defendant. 
^uuntiff w^      Yet,  where  the  defendant  himself  prevents 
be  con-  ^     such  performance,  then  what  the  law  considers 
^uiiNUent  to  ^  equivalent  to  performance  will  suffice ;  as, 
perfonnance.  where  a  vcodor  tenders  a  draught  of  the  con- 
veyance to  the  defendant,  and  offers  to  deliver 
and  execute  the   same  to  him,  but  the  latter 
discharges  the  vendor  from  so  doing.     It  will 
be  necessary,    however,    that   this   should    be 
averred  in  the  declaration,  and  proved  at  the 
trial  of  the  cause ;  and  the  refusal,  as  well  as  the 
tender,  must  be  averred  and  proved :  (Jones  v.  j 
Barklay^   Doug.   684  ;    Wilmot  v.    WiUdnsof^ 
6  B.  &  G.  506.)  A  tender  and  refusal  are  deemed 
equivalent  to  performance,  but  a  tender  without  I 
refusal  is  not  so  considered:  {Lee  v.  Exelby^  Cro.  I 
Eliz.  888;  Selw.  N.  P.  115,  9th  edit.)  ] 

Plaintiff  The  plaintiff  must  also  be  armed  with  proof: 

to^owa*^^*  that  he  has  a  good  title  to  the  property;  for  it 
good  title,     i^iii  not  be  sufficient  for  him  to  allege  that  he  has ! 
been  always  ready  and  toilling,  and  frequently 
offered,  to  make  a  good  title  to  the  estate  on  pay-  { 
ment  of  the  purchase-money  (Phillips  v.  Fielding^  \ 
2  H.  Black.  123;  Selw.  N.  P.  115,  9th  edit,),  I 
but  he  ought  to  aver  that  he  actually  made  a  good 
title,  or  a  tender  and  refusal,  and  he  ought  to 
show  what  title  he  has:   (i5.)     But  where  thei 
plaintiff  alleged  in  his  declaration  that  he  was 
seised  in  fee  of  the  lands  in  question,  and  that  the 
defendant  agreed  to  purchase  on  having  a  good 
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tUle^  and  then  averred  that  the  title  to  the  land  Chaf.  xin. 
was  made  goody  perfect^  and  satisfactory  to  the      Aito 
defendant,  it  was  holden  that  it  was  not  necessary  '"^'SJSSk^*^ 
for  the  plaintiff  to  set  forth  in  the  declaration  fdl  o/contrmt, 
the  particulars  of  his  title,  and  that  the  averments 
in  the  present  case  were  sufficient  to  enable  the 
plaintiff  to  call  upon  the  defendant  for  the  non- 
execution  of  his  part  of  the  agreement:  {Martin 
V.  Smithy  6  East,  55S.) 

Where  the  plaintiff  produces  his  title-deeds  in  Erideneeof 
support  of  his  title,  it  is  not  yet  satisfactorily  ^^^' 
determined  whether  the  fact  of  execution  should 
be  proved  by  the  evidence  of  the  subscribing 
-witnesses.       In    Thompson  v.    Miles  (1    Esp. 
N.  P.  C.  185),  Lord  Kenyon,  C.  J.,  ruled  that  it 
-w^as  unnecessary  to  call  the  subscribing  wit- 
nesses; and  he  also  added  that  he  would  never 
allow  parties  to  be  called  upon  to  prove  the  exe- 
cution of  all  the  deeds  deducing  a  long  title;  that 
such  was  never  mentioned  in  the  abstract,  or 
expected  in  making  out  the  title  in  any  case  of  a 
purchase,  more  particularly  where  possession  had 
accompanied  them;   he  therefore  admitted  the 
deeds  without  any  proof  of  execution.    The  con- 
trary was,  however,  held  in   Crosby  v.  Percy 
(1  Camp.  N.  P.  C.  304),  and  it  was  there  held  to 
be  necessary  for  the  plaintiff  to  prove  the  execu- 
tion of  title-deeds;  and  where  a  tenant  who  sold 
a  lease  had  protected  himself  by  the  conditions 
of  sale  from  being  called  upon  to  produce  any 
title  prior  to  the  lease,  it  was  held  that  he  was 
required  to  prove  the  execution  of  the  lease  itself 
\yy  calling  the  attesting  witness.     The  ground  of 
the  determination  in  the  latter  case  seems  to  have 
been,  that  the  plaintiff  having  declared  that  he 
"was  possessed  of  a  lease,  was  bound  to  prove  that 
allegation  in  the  ordinary  manner:  {Lay thorp  v. 
Bry^'^^  1  Bing.  N.  C.)    And  it  was  also  said 
there  was  no  necessity  to  decide  the  point  dis- 
ctussecl  in   Thompson  v.   Miles  and    Crosby  v. 
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Chap. xm.  Percy;  cases  which  Parke,  J.,  declared  most 
A»to      unsatisfactory.  In  this  uncertain  position,  there- 

^^'"l^Sh^  ^^^^  ^®  question  still  remains.     It  seems,  how- 

qfeontrod.  evcr,  to  be  settled  that  if  a  purchaser  has  not 
made  an  application  for  the  title  before  the  action 
is  commenced,  he  will  not  be  allowed  to  set  up 
a  want  of  title  in  the  plaintiff,  though  the  plaintiff 
could  not  have  conferred  it  till  after  the  action 
brought,  it  having  been  solemnly  adjudged,  that 
if  a  party  seUs  an  estate  without  having  a  title, 
but  before  he  is  called  up  to  make  a  conveyance 
he  gets  such  an  estate  as  will  enable  him  to  make 
a  title,  it  is  sufficient :  ( Thompson  v.  Miles, 
supra ;  see  also  WUde  v.  Forte,  4  Taunt.  336; 
BartleU  v.  Tuchin,  7  Taunt.  259.) 

DeiiBnee.  The  most  common  defence  to  this  action  is 

defect  of  title  in  the  vendor,  under  which  defence, 
equitable  as  well  as  legal  objections  may  be 
tcJ^en;  nor  will  the  plaintiff  be  entitled  to  recover 
unless  he  can  show  a  good  equitable  as  well  as  a 
good  legal  title  to  the  property:  {EUiott  v.  Ed- 
wards, 3  Bos.  &  PulL  181;  Maberly  v.  Robins, 
5  Taunt.  625.)  Nor  where  the  property  is  lease- 
hold can  the  vendor  sustain  this  action  unless  he 
can  show  a  good  title  in  his  lessor  :  (JotUer  v. 
Drake,  5  B.  &  Ad.  992;  Selw.  N.  P.  180.) 
Refusal  on  the  part  of  the  vendor  to  convey,  will 
also  form  a  sufficient  answer  to  this  action.(a) 
Another  ground  of  defence  is,  that  there  has  been 
a  fraudulent  misdescription  by  the  vendor,  either 
as  to  the  extent  or  value,  or  in  both;  or  that  the 
property  is  subjected  to  burdens  and  outgoings, 
or  clogged  with  covenants  or  conditions  not  men* 


(a)  This  will  not,  however,  be  a  sufficient  ground  of  defoioe 
to  an  action  for  a  bill  of  exchange  accepted  bj  the  defends 
bj  way  of  payment,  whos^  remedy  in  a  case  of  this  action  mi 
either  be  by  cross  action,  or  by  filing  a  bill  in  eqnitj  ag  * 
the  vendor :  (^Moggridge  t.  Jones,  14  East,  486  ;  see 
Morgan  t.  Richardson^  1  Camp.  N.  P.  C.  40;  Selw.  N. 
168,  n.  9th  edit.) 
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tioned  in  the  contract  or  conditions  of  sale;  or  C"^^^^™- 
that  there  has  been  a  fraudulent  conceahnent  of      Aito 
defects,  done  with  the  express  view  of  deceiving  ^^"i^^a^ 
a  purchaser;  or  that  the  property  has  undergone  <if«>«^<^- 
some  material  alterations  by  acts  of  the  vendor, 
since  the  contract  was  entered  into,  of  which  no 
notice  has  been  given  to  the  purchaser,  or  which 
has  even  been  unnoticed  in  the  contract  or  con- 
ditions of  sale:  any  one  of  which  circumstances 
is  a  bar  to  the  action.  So,  the  fact  of  a  life  having 
dropped,  in  the  case  of  a  sale  of  leaseholds  deter- 
minable on  lives,  unnoticed  by  the  conditions  of 
sale,  will  afford  sufficient  ground  for  a  purchaser 
to  rescind  his  contract,  notwithstanding  the  auc- 
tioneer may  have  mentioned  that  circumstance 
at  the  time  of  sale ;  for  the  conditions  are  the 
terms  by  which  the  sale  is  to  be  governed,  and, 
as  we  have  already  seen,  cannot  be  varied  by  parol 
declarations:  (anto,  vol.  i.  p.  11.) 

Where  a  purchaser  has  entered  on  premises  Action  for 
under  a  contract  to  purchase  them,  but  which  JSupation. 
contract  goes  off  without  any  default  on  the  part 
of  the  vendor,  if  such  occupation  has  been  a  bene- 
ficial one,  the  vendor  may  maintain  an  action  for 
sach  use  and  occupation  (^HUl  v.  Vatighan^  Peake, 
N.  P.  C.  245);  but  it  seems  only  for  the  period 
since  the  putting  an  end  of  the  contract.  {Ib.^ 
and  see  Heame  v.  Tomlin,  Peake,  N.  P.  C.  192.) 
Possession  delivered  to  a  purchaser  upon  a  treaty 
for  the  purchase,  does  not  constitute  him  a  tenant 
to  the  lessor,  as  no  such  implication  can  arise 
firom  circumstances,  the  occurrence  of  which 
neither  of  the  parties  had  in  their  contemplation: 
{Kirtland  v.  Pounsett,  2  Taunt.  45.) 

When  a  bill  for  a  specific  performance  is  dis-  ''^en  » 
missed  for  defect  of  title  in  the  vendor,  the  court  JSralned 
will  generally  grant  an  injunction  to  restrain  the  StS^S^' 
vendor  from  proceeding  by  action  at  law  for  proceeding 

1  breach  of  the  contract  (McNamara  v.  Arthur,  •*^^' 

2  B.  &  B.  349;  1  Mad.  Pract.  136,  2nd  edit.); 
VOIp.  ii.  n 
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CHAP.xm.  ly^i  tijjg  ^iii  uQt  i)^  granted  in  every  instance; 
At  to      for  cases  not  unfrequentlj  occur,  in  which,  though 

''^"S^^h^  the  court  declines  to  enforce  a  specific  perform- 

ofcontratL  ancc,  jot  whilst  it  dismisses  the  bill,  the  decree 
expressly  declares  that  it  shall  be  withont  pre- 
judice to  the  vendor's  legal  remedy,  where  it 
appears  to  the  court  that  he  really  has  a  legal 
remedy  to  resort  to. 

Action  for        Bcsidos  the  lecral  remedies,  we  have  already 

slander  of  ,,  ,°-  ,  ^.  ••' 

tiUe.  noticed,  a  vendor  has  also  a  remedy  by  action 

against  parties  who,  by  slandering  his  title,  pre- 
vent him  from  selling  his  estate ;  as  by  stating 
that  the  issue  in  tail  or  a  person  taking  lands  by 
descent,  is  a  bastard,  who,  if  such  were  true, 
would  thereby  be  rendered  incapable  of  inheriting 
them  :  (3  Bla.  Com.  123;  Cro.  Jac.  213  ; 
Cro.  Eliz.  197  ;  Lowe  v.  Harewood,  Sir  W. 
Jones,  196;  recognized  in  Malaehy  v.    Solper 

3  Bing.  N.  C.  383;  S.  C.  3  Scott,  736.)  But  in 
cases  of  this  nature,  it  is  incumbent  on  the  plaintiff, 
not  only  to  state  and  prove  the  speaking  of  the 
words,  but  also  the  particular  injury  which  he 
has  sustained  in  consequence;  because  the  words 
not  being  actionable  in  themselves,  the  special 
damage  sustained  must  form  the  gist  of  the 
action,  which  must  be  alleged,  and  also  proved 
^t  the  trial  of  the  cause :  (Hargrave  v.  Le  Breton, 

4  Bur.  2422;  Smith  v.  Spooner,  3  Taunt.  246; 
Pitt  V.  Donovan,  Mau.  &  Selw.  369;  Watson  v. 
Reynolds,  1  Mood.  &  Malk.  1.) 

Requisites  to  To  maintain  this  action,  there  must  be  malice, 
acSrafor^  either  express  or  implied  {Hargrave  v,  JLe 
rianderof  Breton,  supra);  for  if  a  person  think  he  has  a 
right  to  the  property,  which  in  fact  he  has  not, 
the  assertion  of  that  claim,  however  publicly 
done,  will  not  support  an  action  of  this  kind. 
Thus,  in  Smith  v.  Spooner  (5  Taunt.  246),  where 
a  person  supposing  he  had  a  right  to  recover 
possession  of  a  term  for  some  misconduct  of  his 
tenant,  and  hearing  that  the  term  was  to  be  sold. 
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went  to  the  auction,  and  said  that  the  vendor  Chap.  xm. 
could  not  make  a  title  to  it,  it  was  holden  that      As  to 
did  not  afford  sufficient  ground  for  an  action,  '^'2r«oSi^^ 
there  being  no  proof  of  malice.      Nor  is  the  o/oor^a. 
attorney  of  a  party  claiming  title  to  premises  put 
up  for  sale  liable  to  an  action  for  slander  of  title, 
if  he,  honafide^  though  without  authority,  makes 
such  objections  to  the  seller's  title  as  his  prin- 
cipal, if  present,  would  have  been  authorized  to 
make:  ( fFatson  v.  Reynolds^  supra,) 

2.  As  to  the  Purchaser, 

To  maintain  this  action,  the  plaintiff  must  special 
prove  the  contract,  and  the  performance  on  the  oon^? 
part  of  himself  of  all  conditions  precedent;  the 
incapacity  or  refusal  on  the  part  of  the  defendant 
to  complete  the  contract;  and  when  he  seeks  to 
recover  the  deposit,  that  he  has  actually  paid  such 
deposit  to  the  defendant. 

The  contract  must  be  shown  by  the  production  Proof  of  the 
of  the  instrument  itself,  and  the  signature  of  the  <^°°*^*°*- 
contracting  parties  must  also  be  proved.  The 
instrument  also  must,  as  we  have  already  seen, 
be  duly  stamped  before  it  can  be  received  in 
evidence,  unless,  indeed,  one  part  only  of  it  be 
stamped,  and  this  is  in  the  hands  of  the  opposite 
party,  who,  upon  notice,  refuses  to  produce  it; 
for  dien  the  unstamped  part  may  be  received  as 
secondary  evidence  of  the  agreement :  {ante, 
voL  i.  p.  110.)  And  notwithstanding  the  deposit 
cannot  be  recovered  in  this  form  of  action,  where 
the  contract  cannot  be  proved,  as  must  always 
occur  in  the  case  of  mere  parol  agreements,  the 
stun  actually  paid  as  such  deposit  may,  neverthe- 
less, be  recovered  in  an  action  for  money  had  and 
received :  (  Walker  v.  Constable^  3  Bos.  &  Pull. 
306.)  But  the  expenses  of  investigating  the 
title  cannot  be  recovered  in  any  form  of  action, 
unless  a  valid  contract  within  the  Statute  of 
Frauds  can  be  first  established  :  (Gosbell  v. 
Archer,  4  N.  &  W.  485;  Selw.  N.  P.  177.)  ^ 
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Cmap.  xin.      ^g  a  general  rule,  the  plaintiff  must  show  a 
A»to      performance  on  his  part  of  all  conditions  prece- 
^'^^^  dent ;  and  as  it  is  the  duty  of  the  purchaser  to 
of  contract,  prepare  and  tender  the  conveyance  to  the  vendor 
Conditions    for  cxccution,  he   cannot  maintain  this  action 
precedent,     unlcss  he  has  either  done  this,  or  can  show  that 
his  doing  so  would  have  been  merely  nugatory  ; 
as  for  example,  where  a  vendor  has  incapacitated 
himself  from  completing  the  contract  by  con- 
veying the  property  to  somebody  else  {Knight  v. 
Crockford^  1  Esp.  N.  P.  C.  190;,  or  is  unable  to 
confer  a  good  title  to  it:  {Roper  v.   CoombeSy 
6  B.  &  C.  534.)     But  if  a  purchaser  can  prove 
either  of  these  facts,  it  will  then  be  unnecessary 
for  him  to  show  any  tender  of  the  conveyance, 
which,  under  such  circumstances,  it  would  have 
been  both  imprudent  and  improper  for  him  to 
have  made:    (Jarmain  v.  Eggleston,  5  Car.  & 
Pay.  172)  ;  Hodges  v.  Lichfield  (Lord),  1  Bing. 
N.  C.  492.)    At  the  same  time  it  will  be  in- 
cumbent on  the  plaintiff  to  prove  the  title  actually 
bad;  for  the  mere  opinion  of  conveyancers  to 
that    effect  will  be  insufficient:    (Camfield  v. 
GiU^ert,  4  Esp.  N.  P.  C.  140.)      But  a  plaintiff 
cannot  at  the  trial  insist  upon  any  objection  to 
the   title  appearing  in  the  abstract,  which  he 
neglected  to  take  at  the  time  of  rescinding  the 
contract,  and  which  might  have  been  removed 
by  the  vendor  if  taken  before:    (Per  Lord  Ten- 
terden,  C.  J.,  in    Todd  v.  Hoggart,  1  M.  &  M. 
128.)     Nor  will  it  be  sufficient  for  a  plaintiff 
merely  to  allege  that  the  defendant,  who  was  to 
make  a  good  title,  had  delivered  an  abstract 
which  was   "insufficient,  defective,  and  objec- 
tionable ;  the  plaintiff  must  give  a  particular  of 
all  objections  to  the  abstract  arising  upon  matters 
of  fact:"    {ColUttY.  Thompson,  3  Bos.  &  PulL 
246.)     But  he  will  not  be  obliged  to  give  a  par- 
ticular of  any  of  the  objections  in  point  of  law 
arising  upon  the  abstract:  {lb.)    And  if  a  par- 
ticular is  not  given,  this  will  not  preclude  the 
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plaintiff  from  proving    any  infraction  of    the  c*^-  ^ni. 
conditions  of  sale  wUch  entitles  him  to  annul      As  to 
the  contract:  {Squire  y.  Tod,  1  Camp.  N.  P.  C.  'T^^*^ 

292.)  qfeontraa. 

A  contract  to  make  a  good  title,  means  a  good  a goodutie 
title  both  at  law  and  in  equity,  and,  therefore  the  ^^w^*^ 
court  will  inquire  collaterally  whether  the  title  weu  as  i^ai 
be    good    in     equity:     {Maberley    v.    Robins, 
5  Taunt.  625.)  And  where,  upon  a  sale  there  is 
such  a  doubt  upon  the  vendor's  title  as  to  render 
it    probable    that    the    purchaser's  right  may 
become  a  matter  of  investigation,  the  court  will 
not  consider  whether  the  title  is  of  a  doubtful 
description,  such  as  a  court  of  equity  would  not 
compel  an  unwilling  purchaser  to  take,  but  sim- 
ply whether  the  defendant  has,  or  has  not,  a  legal 
title  to  convey:  {Boyman  v.  Gutch,  7  Bing.  379.) 

Whenever  a   breach  of   contract  occurs  on  when  per- 
the  vendor's  part  in    the  purchaser's   lifetime,  JJJjJ^er' 
and  such  purchaser  afterwards  dies,  his  personal  may  main- 
representatives,  and  not  the  heir,  are  the  proper  fo?\,re^h  o? 
persons  to  maintain  this  action;  for  it  arises  on  contract- 
a  personal  contract,  the  breach  of  which  causes 
a  loss  to  the  personal  estate:  {Orme  v.  Browgh- 
ton,  10  Bing.  533  ;  S.  C.  4  Moore  &  Scott,  417.) 

The  damages  which  a  purchaser  may  recover  Damages, 
against  a  vendor  are  the  expenses  of  investigating 
the  title,  including  the  charges  for  searching  for 
judgments,  and  for  comparing  the  abstract  with 
the  documents  therein  referred  to:  (Hodges  v. 
Lichfield  {Lord),  1  Bing.  N.  C.  492;  Wilde  v. 
Fort,  4  Taunt.  341);  and  also  interest  on  his 
purchase-money,  if  he  can  show  it  has  been 
lying  dead  and  unproductive.  But  in  order  to 
enable  a  plaintiff  to  recover  special  damages  for 
the  costs  of  investigating  the  title,  &c.  he  must 
lay  them  as  such  {Flureau  v.  Thomhill,  2  W. 
Bla.  1078;  Richards  v.  Barton,  1  Esp.  N.  P. 
C.  268),  for  he  cannot  recover  them  under  a 
count  either  for  money  had  and  received  {Friik- 
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Chap^i.  i^j^g  y    Schroedery   2   Bing.    77),  or,  it  seems, 
At  to      uoder  a  count  for  monej  paid  to  the  defendant's 

''"^^  use:  {CamfieldY.  Gilbert,  1  Esp.  N.  P.  C.  221.) 

o/contraa.  But  a  purchaser  cannot  recover  damages  for 
expenses  incurred  previously  to  entering  into  the 
contract;  nor  for  surveying  an  estate  before  he 
knows  the  title;  nor  the  costs  for  a  conveyance 
drawn  by  anticipation;  nor  the  extra  costs  of  a 
suit  for  specific  performance  brought  by  the 
vendor:  {Hodges  v.  Lichfield  (Lord),  1  Bing. 
N.  C.  492;  Rose.  Ev.  by  Smirke,  195.)  Neither 
can  he  recover  any  compensation  for  the  fancied 
goodness  of  his  bargain,  where  the  vendor,  with- 
out any  fraud  on  his  part,  is  unable  to  make  a 
marketable  title  to  the  property:  {lb,;  and  see 
Flureau  v.  ThomhUl,  2  W.  Bla.  1078;  WaU 
her  V.  Moore,  10  B.  &  C.  416.)  But  a  purchaser, 
by  recovering  the  deposit  from  the  auctioneer, 
will  not  thereby  be  precluded  from  proceeding  in 
his  special  action  against  the  vendor  for  the 
recovery  of  the  interest  on  such  deposit,  as  also 
for  the  expenses  incurred  in  investigating  the 
title. 

Money  had        This  form  of  actiou  is  usually  adopted  for  the 

and  received.  ^     o  'xt-j  'x—        _^i» 

purpose  01  recovenng  the  deposit,  or  any  part  of 
the  purchase-money  that  has  been  paid  to  the 
vendor,  who  afterwards  fails  to  perform  his  part 
of  the  contract.     To  maintain  this  action  it  will 
be  necessary, — 1.  That  the  plaintiff  should  prove 
the  contract;  2.  The  payment  of  the  money;  and 
3.  The  breach  on  the  part  of  the  defendant. 
Plaintiff  may      A  plaintiff  may  recover  in  this  form  of  action 
action  for      although  he  should  fail  in  proving   a  written 
andro^ei^  agreement;    for  notwithstanding  an  agreement 
although  he*  will  be  void  for  passing  the  property  when  only 
proving  a^  ™  by  parol,  a  purchaser  under  it  will  still  be  en- 
written        titled  to  proceed  for  money  had  and  received  to 

agreement.  ■•      i    i  •     t  •.  i 

recover  back  his  deposit,  or  any  purchase-money 
paid  by  him:  {Walkers,  Constahte,  1  Bos.  & 
Pull.  306.) 
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In  this  form  of  action,  as  in  the  preceding  one,  ^^^^  ^^' 
the  plaintiff  need  not  tender  a  conyeyance  to  the  As  to 
vendor,  where  the  latter  is  unahle  to  make  a  good  ^^'ir^^^ 
title,  or  has  debarred  him  altogether  froiD  the  <if  contract. 
power  of  executing  it  by  previously  conveying 
the  property  to  some  other  person.  And  where 
the  vendor  is  unable  to  make  a  good  title  by  the 
day  appointed,  it  will,  it  seems,  be  no  ground  of 
defence,  that  the  purchaser  was  not  at  that  time 
prepared  to  pay  the  purchase-money  {Clarke  v. 
King,  1  By.  &  Mood.  394);  for  the  plaintiff  must 
be  prepared  to  make  out  a  good  title  on  the  day 
when  the  purchase  is  to  be  completed;  and  if  he 
fails  to  do  so,  the  purchaser  will  thereupon  be 
entitled  to  vacate  the  agreement,  and  bring  his 
action  for  the  recovery  of  his  deposit-money: 
{Cornish  v.  Rowley,  1  Selw.  N.  P.  178.)  Still, 
in  order  to  maintain  this  action,  he  must  dis- 
affirm the  contract  ab  initio;  for  if  he  takes  pos- 
session under  it,  he  will  be  considered  as  having 
adopted  it,  and  cannot  then  afterwards  disaffirm 
it   by  quitting  the  premises:   {Hunt  v.    Silk, 

5  E^t,  499;  see  also  Cooke  v.  Munstone,  1  Bos. 

6  PulL  N.  B.  351;  Beed  v.  Blandford,  2  You. 
&  Jerv.  278;  and  see  1  Selw.  N.  P.  102.) 

Ati  action  may  be  brought  against  an  auc-  Auctioneer 
tioneer  for  the  recovery  of  'the  deposit  where  a 
good  title  cannot  be  made,  and  he  does  not 
appear  to  have  paid  over  the  money  to  his  prin- 
cipal: {Burrough  v.  Skinner,  5  Bur.  2659.) 
Aid  where  an  auctioneer  does  not  disclose  the 
name  of  his  principal,  an  action  will  even  lie 
against  him  for  breach  of  contract:  {Hanson  v. 
Roberdeau,  Peake,  N.  P.  C.  120;  Simon  v. 
MoHvos,  6  Bur.  1921;  Owenv,  Gooch,2  Esp. 
N.  P.  C.  567.)  So,  where  an  attorney,  who  was 
also  an  auctioneer,  received  a  deposit  on  property 
which  he  had  sold  by  auction,  and  after  queries 
raised  on  the  title,  and  before  they  were  cleared, 
paid  over  the  deposit  to  his  principal,  it  was  held 
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Chap,  xni.  ^hat  the  purchaser  might  recover  this  deposit 

At  to      from  the  auctioneer;  because  the  latter,  as  at- 

^^'wia^t^  tomey,  had  notice  that  the  title  had  not  been 

qfeontna.  completed  before  he  paid  over  the  money,  and 

consequently,  that  he  had  paid  the  money  over  in 

his  own  wrong:  (^Edwards  v.  Hodding,  5  Taunt 

815;  see  further  on  the  duties  and  liabilities  of 

auctioneers,  antCy  vol.  i.  p.  51,  ^^  seq.)     But  the 

amount  only  of  the  deposit  can  be  recovered 

from  the  auctioneer,  for  he  will  not  be  liable  to 

pay  interest  upon  it:    {Walker  v.    ConstahUy 

1  Bos.  &  Pull.  306.) 
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SECTION  III. 


REMEDIES  IN   EQUITY. 

By  the  rules  of  the  common  law,  every  contract  At  law 
or  covenant  to  sell  or  transfer  a  thing,  if  there  is  o^^b© 
no  actual  transfer,  is  treated  as  a  mere  personal  recovered 

. .  i  J  1.    'i?  •/  •  for  breach 

contract  or  covenant ;  and,  as  such,  it  it  is  un-  of  contract, 
performed  by  the  party,  no  redress  can  be  had,  ^'il?*.!^^*^ 

*^  ^  •      J  V   •  •         £C    J.      '    '        .,' a  specific 

except  in  damages, — ^bemg,  m  enect,  giving  the  performance 
party  the  election  either  to  pay  damages,  or  per-  S^^. 
form  the  contract:  (Stor.  Eq.  22.)    But  courts 
of   equity  have  deemed  such  a  course  wholly 
inadequate  for  the  purposes  of  justice;  and  con- 
sidering it  a  violation  of  moral  and  equitable 
duties,  they  have  not  hesitated  to  interpose,  and 
reqaire  from  the   conscience  of  the   offending 
part  J  a  strict  performance  of  what  he  cannot, 
ivithout  manifest  wrong  or  fraud,  refuse:  {Alley 
V.  DeschampeSy   13  Ves.  228,  229;  Hamatt  v. 
Yielding,  2  Sch.  &  Lef.  553;  Tr.  Eq.  lib.  1,  c.  1, 
8.  5.)     This  jurisdiction  appears  to  be  of  very 
ancient  date  (1  Mad.  Pract.  361),  it  being  re- 
ferred to  in  the  Year-book,  8  Edw.  4,  lib.  4,  as 
then  well  known  and  established:  (Newl.  Contr. 
c.  6,  p.  88.)    But  whatever  may  be  its  origin 
and  antiquity,  it  is  now  clearly  established,  that 
wherever  a  contract  has  been  entered  into  by  a 
competent  party,  and  the  nature  and  the  circum- 
stances  are  unobjectionable,  it  is   as  much  a 
niatter  of  course  for  a  court  of  equity  to  decree 
specific  performance,  as  it  is  to  give  damages  at 
law:    {White  v.  Damon,  7  Ves.  30;  Hall  v. 
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Chaf.  xm.  ffr^rren,  9  Ves.  605,  608;  Greenawayv.Adanu, 

lUmedietin    12  Ves.  395.) 

'V^'  The  right  to  recover  damages  at  law  seems  at 
^f^^^rtf^f  ^°®  time,  indeed,  to  have  been  the  guide  for 
equity,  with  equitable  interference,  and  therefore  it  has  been 
dwreediS  a  ^aid  the  practice  was  to  send  a  party  to  law,  and 
specific  if  he  recovered  anything  there  by  way  of  da- 
^  ***  mages,  the  court  then  entertained  the  suit;  but 

if  nothing  was  recovered,  the  bill  was  dismissed: 
{Dodsley  v.  Kinnersley^  Ambl.  406;    1    Mad. 
Pract.  288.)  According  to  Mr.  Butler,  however, 
the  old  practice  in  courts  of  equity  was,  in  all 
cases,  first  to  send  the  party  to  law,  to  ascer- 
tain whether  there  was  any  remedy  there  or  not. 
If  there  was  no  remedy  at  law,  then   equity 
would  interfere.     His  words  are: — "  The  grand 
reason  for  the  interference  of  a  court  of  equity 
is,  that  the  imperfection  of  the  legal  remedy,  in 
consequence  of  the  universality  of  legislative 
provisions,   may  be  redressed.      Hence,  for  a 
length  of  time  after,  the  introduction  of  equitable 
judicature   into  this  country,  it  was   thought 
necessary,  that,  before  equity  should  interfere, 
this  imperfection  should  be  manifested  by  the 
party's  previously  proceeding  at  law,  so  far  as  to 
show  from  its  result  the  want  of  adequacy  <^ 
legal  redress,  and  his  claim  for  equitable  relief. 
This  inflicted  upon  him  two  judicial  suits,  and 
consequently  a  double  expense.    To  remedy  this 
grievance  it  became  the  practice,  particularly 
from  the  time  in  which  the  seals  were  intrusted 
to  Lord  Cowper,  to  dispense  with  the  preyioas 
legal  suit,  when  the  want  or  inadequacy  of  the 
legal  remedy  was  evident:"  (ButL  Bemin.   39, 
40.)      An   eminent  modem  writer  on   equi^ 
remarks  (see  Stor.  Eq.  41),  that  there  is  great 
reason  to  doubt  if  the  rule  ever  was  generally 
applied  at  any  former  period;   for  that  many 
cases  must  always  have  existed  in  which  damages 
were,  not  recoverable  at  law,  but  in  which  a 
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specific  performance  would,  nevertheless,  be  de-  Chap,  xiii. 
creed:  (1  Mad.  Pract.  288;  Fonbl.  Eq.  lib.  1,  smeOMin 
ch.  1,  s.  5,  note  e ;  ib.  lib.  1,  ch.  3,  s.  1,  note  c.)  *?!!1?* 
The  rule,  he  continues  to  observe,  was  probably 
confined  to  cases  in  which  the  party  was  not 
entitled  to  any  remedy  at  law,  and  there  was  no 
equity  to  be  administered  beyond  the  law.  Lord 
Macclesfield  denied  the  existence  of  the  rule 
altogether,  saying,  ^'Neither  is  it  a  true  rule 
which  had  been  laid  down  by  the  other  side, 
that  where  an  action  cannot  be  brought  at  law 
on  an  agreement  for  damages,  there  a  suit  will 
not  lie  in  equity  for  a  specific  performance:" 
{Cannel  v.  Buckle,  2  P.  Wms.  244.)  ^  And, 
accordingly,  in  the  very  case  then  before  him  he 
gave  relief,  although  there  was  no  remedy  at 
law.  "  In  truth,  therefore,"  as  this  learned 
writer  afterwards  proceeds  to  observe,  "  the 
exercise  of  this  whole  branch  of  equity  juris- 
prudence, respecting  the  rescission  and  specific 
performance  of  contracts,  is  not  a  matter  of  right 
in  either  party,  but  is  a  matter  of  discretion  in 
the  court;  not,  indeed,  of  arbitrary  or  capricious 
discretion,  dependent  upon  the  mere  pleasure  of 
the  judge,  but  upon  that  sound  and  reasonable 
discretion  which  governs  itself,  as  far  as  it  may, 
hj  general  rules  and  principles,  but  at  the  same 
time  withholds  or  grants  relief  according  to  the 
particular  circumstances  of  each  particular  case, 
when  these  rules  and  principles  will  not  furnish 
any  exact  measure  of  justice  between  the  par- 
ties: (Stor.  Eq.  44,  who  refers  to  3  Woodes' 
Liect.  58,  p.  466;  White  v.  Damon,  7  Ves.  35; 
Suckle  V.  Mitchell,  18  t6.  Ill;  Mason  v.  Armi' 
iage,  13  ib,  37;  Clowes  v.  Higginson,  I  Yes.  & 
B.  527;  Moore  v.  Blake,  1  Ball  &  B.  69;  HotveU 
▼.  George,  1  Mad.  Bep.  9;  see  also  1  Mad. 
Fract.  287;  1  Fonbl.  Eq.  lib.  1,  ch.  3,  s.  9,  n.  1; 
St,  John  V.  Benedict^  6  John.  Ch.  Rep.  Ill; 
Seymour  y.  Delancey,  ih.  222.) 
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chaf.  xin.      Jq  proceeding  in  a  court  of  equity  for  a  spe- 
Remediet  in  cific  performance,  a  bill  and  suit  are  prosecuted 
*?1^'      in  the  usual  way.   The  bill,  when  filed  on  behalf 
Modem        of  the  veudor,  should  state  how  the  vendor  is 
proceeding    seised  of  the  property,  whether  as  owner,  trustee, 
fo^JpScm"    ^^-     ^*  should  then  set  forth  the  agreement  to 
performance  purchase  (which,  if  alleged  to  be  in  writing, 
wiftafi^     signature  will  be  presumed  until  the  contrary  be 
vLdor         sliown)  (Rist  V.  Hbbson,  1   Sim.  &  Stu.  543); 
the  performance  of  all  conditions  precedent  men- 
tioned in  the  contract  or  conditions  of  sale  to  be 
performed  on  the  part  of  the  vendor,  as  the 
delivery  of  the  abstract,  or  the  like;  the  willing- 
ness of  the  vendor  to  perform  his  part  of  the 
agreement,  and  the  refusal  on  the  part  of  the 
purchaser,  with  the  charge  of  confederacy,  unless 
the  defendant  is  a  peer,  who  is  never  to   be 
charged  with  others  in  combining  with  the  plain- 
tiff to  deprive  him  of  his  right :  (see  Rede's  Tr. 
Eq.  40;  1  Eq.  Draftsm.  n.  2,  Hughes's  edit.)     It 
then  sets  out  the  pretences  on  the  part  of  the 
defendant,   concluding  with    the    interrogating 
part,  the  prayer  for  specific  performance,  for  the 
payment  of  the  purchase-money,  with  interest, 
and  for  subpcena,  &c.  :    (see  the  form,   1   Eq. 
Draftsm.  by  Hughes,  No.  11.,  notes  1  &  2.) 
when°'^"°         Sometimes  a  vendor  files  a  bill  for  an  injunc- 
grantcdnpon  tion,  as  wcU  as  for  a  specific  performance.   Thus, 
for  spM^    where  a  purchaser  is  in  possession  of  the  estate, 
performance,  and  there  is  any  reason  to  apprehend  that  he 
may  cut  down  timber,  or  commit  any  waste  upon 
the  property,  the  vendor  may  obtain  an  injunc- 
tion to  restrain  him  from  so  doing.     But  before 
granting  this,  the  court  will  put  the  vendor  upon 
proper  terms,  and,  in  most  instances,  order  him 
to  pay  the'  deposit  into  court.     But  this  he  will 
not  be  compelled  to  do,  where  he  on  his  part  is 
both  able  and  willing  to  make  a  good  tide  and 
conveyance  to  the  estate,  which  the  purchaser 
improperly  refuses  to  accept.    To  make  an  order 
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of  this  kind  would  be  to  enable  a  purchaser  to  Chap^xih. 
avail   himself  of  his  own  wrong;   for  by  his  RenuiMesim 
default  it  is  that  the  vendor  retains  the  deposit      *?!!!?* 
without  conveying  the  property:   (^fFynne   v. 
Griffithy  1  Sim.  &  Stu.  147.) 

Where  a  bill  for  a  specific  performauce  is  filed  ^fSJ*^® 
by  a  purchaser,  after  the  usual  commencement,  specific 
stating  the  relation  of  the  parties,  and  the  terms  ^SeTby*^ 
of  the  contract,  it  usually  proceeds  to  set  out  the  P^u^haaer. 
payment  of  the  deposit;  the  request  made  to  the 
defendant  to  convey,  and  his  refusal;  the  charge 
of  confederacy,  and  pretences  on  the  part  of  the 
vendor;  concluding  with  the  interrogatories  and 
prayer  for  specific  performance,  subpcma,  &c. 

In  order  to  support  a  specific  performance  of  RequiBites  to 
an  agreement  to  purchase  real  property,  it  will  5^2^^  * 
be  necessary,  in  the  first  place,  that  such  agree-  performance 
ment  itself  should  be  a  valid  one,  and  ought  to 
be  in  writing,  signed  by  the  party  to  be  bound 
by  it,  or  his  lawfully  authorized  agent ;  it  ought 
also  to  be  certain,  just  and  fair  in  all  its  parts, 
and  capable  of  being  performed. 

Notwithstanding  the  agreement  must  be  a^JS^S?* 
valid  one,  the  instrument  is  not  arbitrarily  re-  valid  one. 
gtricted  to  one  form  only;  and  therefore,  where 
a  contract  appears  only  in  the  condition  of  a 
bond  secured  by  a  penalty,  the  court  will  act 
upon  it  as  an  agreement,  and  will  not  sufier  the 
party  to  escape  from  a  specific  performance,  by 
ofifering  to  pay  the  penalty:  {Logan  v.  WienhoU^ 
7  Bligh.  1;  2  Stor.  Eq.  49,  referring  to  Ensign 
V.  Kellogg y  1  Pick.  1.)  And  notwithstanding 
equity  will  not,  generally  speaking,  enforce  the 
specific  performance  of  an  unwritten  contract, 
still  there  are  circumstances,  as  we  have  ah'eady 
seen  (ante^  vol.  i.  p.  80,  et  S€q,\  in  which  equity 
has  departed  from  the  strictness  of  this  rule;  as 
in  the  instances  above  mentioned,  of  a  sale  before 
a  Master  in  Chancery;  or  where  the  agreement 
is  confessed;  or  where  there  has  been  a  part 
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Chap.xiu.  performance  of  it, — subjects  which  have  been 
Remediei  in  SO  fullj  treated  upon  in  a  former  part  of  the 
*?!!!?*      work,   as  to  render  a  repetition  here  wholly 
unnecessary:  (see  antCy  p.  81;  et  seq.) 
TOrtoin^iuat       "^  Specific  performance  will  never  be  decreed 
and  fahr  in  '  in  cascs  of  fraud,  or  mistake,  or  of  hard  and 
all  Its  parts,  unconscionable  bargains;  and  equity  will  allow  a 
defendant  to  resist  a  bill  for  specific  perform- 
ance, by  showing  that,  under  the  circumstances, 
the  plaintiff  is  not  entitled  to  the  prayer  of  his  bill: 
(2  Stor.  Eq.  70.)   As,  for  example,  that  by  fraud, 
accident,  or  even  by  mistake,  the  thing  bought  is 
different  from  what  he  intended  {Matins  v.  I^ree- 
many  2  Kee.  25,  34),  or  by  showing  that  some 
material  terms  have  been  omitted  in  the  agree- 
ment {Joynes  v.  Stathamy  3  Atk.  288;  fVooUam 
V.  Heamy  7  Ves.  211  ;  and  see  1  Ves.  &  Bea. 
532;  Mason  v.  ArmUagey  13  ih,  25;  Costigan  v. 
Hastier y  2  Sch.  &  Lef.  166;  HoweU  v.  George, 
1   Mad.  Rep.  11;  Flodd  v.  Finlu^y  2  BaU  & 
Bea.  33;  and  see  1  Mad.  Pract.  405);  or  that  it 
is  unconscientious  (  Vaughan  v.  ThomaSy  1  Bro. 
C.  C.  66S)y  or  unreasonable  (see  1  Mad.  Pract. 
405,  and  cases  there  referred  to),  or  fraud  or 
surprise    (ib. ;    and  see    Clowes  v.   Ifigginsony 

1  Ves.  &  Bea.  526;  Townshend  {Marquis  of)  v. 
Stangroomy  6  Ves.  328;   Twining  v.  Morricey 

2  Bro.  C.  C.  326);  or  there  has  been  conceal- 
ment {Shirley  v.  Strattony  1  Bro.  C.  C.  440; 
Oldfield  V.  Roundy  5  Ves.  508),  misdescription 
or  misrepresentation  of  the  property,  whether 
wilful  or  not,  and  whether  latent,  or  patent: 
( Cadman  v.  Homery  1 8  Ves.  1 1 ;  WaU  v. 
StubbSy  1  Mad.  81),  or  any  unfairness  attending 
the  transaction, — ^as,  for  example,  drawing  a 
party  into  it  whilst  in  a  state  of  intoxication: 
{Savage  v.  Taylor y  234;  Cragg  v.  Holmey  men- 
tioned in  a  note  to  Cook  v.  Clayworthy  18  Ves. 
14;  and  see  Child  v.  Dambridge,  2  Vern.  71; 
Scott  V.  Murray,  1  Ves.  1.)    And  in  every  case 
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in  which  any  of  these  defences  are  set  up,  parol 
evidence  will  be  admitted  in  support  of  them  (as  nemedinin 
to  "which  see  ante,  vol.  i.  p.  88,  et  seq,),  and  to  ^_?* 
show  that,  under  such  circumstances,  the  plaintiff 
has  no  right  to  call  for  equitable  assistance  to 
enforce  a  specific  performance  of  an  inequitable 
contract:  {Davis  v.  Symonds,  1  Cox,  402.) 

Incapacity  of  the  vendor  to  perform  the  con-  The  agrec- 
tract  wiU  be  a  sufficient  defence  to  a  bill  for  be  capable 
specific  performance  of  it ;  consequently,  if  he  J^{^ 
has  a  bad,  or  even  a  doubtful  title  (Marlow  v. 
Smith,  2  P.  Wms.  198  ;  Mitchell  v.  Neale,  2 
"Ves-  sen.  679  ;  Shapland  v.  Smith,  1  Bro.  C.  C. 
74  ;  Cooper  v.  Deane,  4  ib,  80 ;  Crew  v.  Dicken, 
4  Ves.  97  ;  Rose  v.  CaUand,  ib,  186  ;  Roake  v. 
Kidd,  ib.  647  ;  Stapleton  v.  Scott,  16  Uf.  272  ; 
Wheate  v.  HaU,  17 1^.  80  ;  SUyper  v.  Fish,  2  Ves. 
&;  Bea.  145  ;  Price  v.  Strange,  6  Mad.  159  ; 
Jervoise  v.  Northumberland  {Duke  of),  1  Jac.  & 
Walk.  559),  or  there  are  any  incumbrances  the 
vendor  is  unable  to  discharge  the  property  from, 
the  purchaser  will  never  be  compelled  to  complete 
his  purchase.  Still,  a  purchaser  will  not  be  enti- 
tled to  cry  off  from  his  bargain  on  the  ground  of  a 
bare  possibility ;  consequently,  suggestions  of  old 
entails,  or  doubts  what  issae  persons  have  left, 
are  never  allowed  to  be  of  sufficient  force  to  found 
a  defence  to  a  specific  performance  {Dyke  v.  Syl- 
vester, 12  Ves.  126  ;  Briscoe  v.  Perkins,  1  Ves. 
&;  Bea.  493)  ;  for,  in  cases  of  this  nature,  the 
court  is  governed  by  a  reasonable,  probable,  and 
moral  certainty ;  it  being  next  to,  if  not  alto- 
gether, impossible,  in  the  ordinary  nature  of 
things,  there  should  be  an  actual  mathematical 
certainty  of  a  good  title  :  {HUlary  v.  Waller, 
12  Ves.  239,  252 ;  Kingsley  v.  Young,  7  ib.  473.) 
When,  therefore,  the  only  question  in  dispute  is 
on  the  title,  it  is  not  usual  to  bring  on  the  case  at 
once  for  hearing  ;  but  the  court  will,  on  motion, 
order  a  reference  to  the  Master,  in  which  every 
thing  relating  to  the  title  may  be  gone  into,  and 
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C^j^-  witnesses  examined  in  the  same  manner  as  if  the 
Remedietin  reference  had  bpen  made  under  a  regular  decree : 
^VaU!:      {WoodroffeY.  Titterton,  8  Sim.  238.)  And,  not- 
withstanding the  defendant  by  his  answer  put  in 
issue  an  objection  to  the  title,  and  both  parties 
examine  witnesses  to  the  point  before  the  hearing, 
yet,  upon  a  reference  to  the  Master,  both  parties 
may  produce  further  evidence  before  him  :  (  Van- 
couver V.  BHsSf  1 1  Ves.  458  ;  and  see  Jenkins  v. 
Hiles,  6  ib.  646.) 
whatnuy  be      It  was  formerly  considered  an  irregular  practice 
with  the      to  combine  with  a  reference  of  title,  an  inquiry  at 
igerenoe  of  what  time  a  title  could  be  made ;  such  inquiry 
being  the  subject  of  further  directions  on  the 
report.    And  the  Master's  report  on  the  title  was 
required  to  be  obtained  before  such  inquiry  could 
be  ordered,  equally  whether  the  reference  of  title 
was  directed  under  a  decree,  or  by  a  motion. 
But,  although  the  reference  could  not  embrace  an 
inquiry  at  what  time  a  title  could  be  made,  it 
seems  it  might  extend  to  a  direction  whether  it 
appeared  by  the  abstract  that  a  good  title  could 
be  made.     And  after  an  answer  submitting  to 
perform  the  contract  if  a  good  title  could  be 
made,  a  reference  was  directed  upon   motion 
whether    a   good   title    could    be    made,     and 
whether  it  appeared  upon  the  abstract.     But,  in 
an  anonjmous   case,  the  then  Vice-Chaneellor 
ordered  the  inquiry  whether  a  title  was  shown 
prior  to  the  filing  of  the  bill  to  be  incorporated 
in  the  order  of  reference,  to  save  expense,  and 
such  has   since  continued  to  be  the  practice: 
(Smith's  Pract.  494.) 
AppUcation        The  application  for  a  reference  for  title  is  by 
of'tittS^how  J^<>*ice  of  motion,  which  is  served  on  the  adverse 
made.  clerk  in  court.     The  order  being  drawn  up  and 

duly  passed  and  entered,  a  copy  of  the  mandatory 
part,  the  abstract  of  title,  or  a  copy  thereof,  are 
left  with  the  Master,  together  with  the  written 
objections  to  the  title.  These  objections  are 
argued  before  the  Master,  either  by  the  solicitors, 
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or  the  counsel  of  the  parties.    The  Master  then  Chap,  xiii. 
makes  his  report,  which,  if  any  of  the  parties  are  RefMcuu  in 
dissatisfied  with,  they  can  bring  in  exceptions,      *?^' 
and  take  objections  in  the  usual  way.    If  the  pur- 
chaser  does  not  leave  the  abstract  with    the 
Master,  the  vendor  takes  out  a  warrant  for  him 
to  leave  the  same  ;  and  if  the  purchaser  makes 
default,  then,   and  not  till  then,  the  vendor  is 
entitled  to  make  a  copy  of  the  abstract  from  his 
draught,  and  leave  it  at  the  Master's  office,  the 
expense  of  which  will  be  allowed  him  in  the  costs 
of  the  cause.  K  the  purchaser  leaves  the  abstract, 
the    purchaser  takes  a  copy  from  the  Master's 
office,  and  not  the  vendor  :  (1  Smith  Pract.  495.) 

The  Master,  upon  a  reference  of  title,  is  not  Beference  to 
confined  to  such  evidence  only  as  appears  on  the  ^'  *'**^'* 
face  of  the  abstract,  but  he  may  receive  further 
evidence  ;  still,  if  upon  such  evidence  he  reports 
in  favour  of  the  title,  the  purchaser  will  be 
entitled  to  the  costs  of  the  reference  :  (Fielder  v. 
Higgonson^  referred  to  1  Smith  Pract.  487.)  It 
will  not  be  necessary  that  the  vendor  should  have 
a  good  and  perfect  title  himself;  it  will  be  suf- 
ficient if  he  has  the  means  of  procuring  the  con- 
currence of  the  necessary  parties  to  the  convey- 
ance, or  to  perform  such  acts  as  will  render  such 
title  good  ;  therefore,  it  cannot  be  objected  that 
the  legal  estate  is  outstanding  in  an  infant,  or  a 
lunatic,  because  both  those  parties  are  now  ren- 
dered capable  of  conveying  by  special  enactments 
created  for  that  express  purpose.  And,  as  the 
recent  act  of  8  &  9  Vict.  c.  112,  renders  the 
assignment  of  a  satisfied  term  unnecessary,  the 
fact  of  such  term  being  outstanding  will  form  no 
ground  for  exceptions  to  the  Master's  report, 
although  it  should  appear  uncertain  in  whom 
such  term  is  vested :  (^Hemmings  v.  Spiers,  V.-C. 
Court,  9  L.  T.  194.) 

If  the  Master  reports  against  the  title,  the  p^i^^^g 
court  will  dismiss  the  bill,  unless  the  purchaser  where  the 
should  offer  to  take  such  a  title  as  the  vendor  reporte 
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Om^^xm.  really  has  it  in  his  power  to  confer ;  but  the 
EemediMin  court  will  never  oblige  a  purchaser  to  take  an 
^V^'      imperfect  title,  whatever  indemnity  or  compen- 
a«aixut  the    sation  the  vendor  may  offer  him. 
Cowseof  When  the  Master  has  reported  in  favour  of 

proceedings  the  title,  a  motion  is  made  on  notice  that  the 
uJlter  purchaser  may  pay  in  his  purchase-money  within 
Svou?  ?th  ^  certain  time  limited  by  the  notice,  and  the 
title.  defendant  is  served  with  a  writ  of  execution  of 

this  order,  and  on  failing  to  pay  in  his  purchase- 
money  an  attachment  is  issued  against  him,  and 
he  is  proceeded  against  in  the  same  manner  as 
any  other  defendant  who  neglects  to  perform  a 
decree  :  (1  Smith  Pract.  497.) 
Exceptions.  The  court,  in  allowing  exceptions  where  the 
report  is  in  favour  of  the  title,  will  give  the 
vendor  a  reasonable  time  to  remove  the  objection, 
and  this,  notwithstanding  the  exceptions  and 
further  directions  were  set  down  to  come  on 
together :  (Portman  v.  Mill^  I  Russ.  &  Myl.  696.) 
If,  upon  a  question  of  title,  the  Master  is  satisfied 
with  the  evidence  before  him,  but  upon  hearing 
of  an  exception  to  the  report,  the  court  considers 
the  evidence  insufficient,  the  court  will,  upon  the 
application  of  the  vendor,  refer  it  back  to  the 
Master  to  renew  his  report,  in  order  to  give  the 
vendor  an  opportunity  of  producing  further 
evidence  :  {Andrew  v.  Andrew^  3  Sim.  390 ; 
1  Smith  Pract.  496.)  If  exceptions  taken  to  the 
report  of  a  good  title  are  overruled,  other  objec- 
tions to  the  title  cannot  be  made  ;  but  if  excep- 
tions are  allowed,  and  a  new  abstract  of  the  tiUe 
is  delivered,  further  objections  may  be  brought 

in;   {Brook   v.   ,  4  Mad.  212.)     If  the 

Master  reports  a  good  title,  and  the  reference  has 
been  made  under  a  decree,  the  cause  is  set  down 
on  further  directions,  and  the  order  is  a  declara- 
tion that  the  plaintiff  is  entitled  to  a  specific  per- 
formance of  the  agreement ;  and  a  reference  back 
to  the  Master  is  directed  to  take  an  account  <^ 
what  is  due  for  principal  and  interest  on  the  pur- 
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chase-monej,  which  the  defendant  is  ordered  to  ^^^ni. 
pay  on  the  plaintiff  executing  a  proper  convey-  nemedteiin 
ance  of  the   property ;  and  in  case  the  parties     ^V^' 
differ   about  the  matter,  the  conveyance  is  to  be 
settled  by  the  Master:  (1  Smith  Pract.  497.) 

When  the  bill  is  dismissed  on  account  of  the  Course  of 
vendor  being  unable  to  confer  a  title,  it  will  wlSS^e  wu 
generally  be    without    prejudice  to  any  legal  is  dUmiMed. 
remedy  the  purchaser  may  have  upon  the  contract 
{Crop  V.  Norton^  2  Atk.  74  ;  Bennett  College  v. 
Carey ^  3  Bro.  C.  C.  390) ;  and  the  like  rule  also, 
generally  speaking,  prevails  where  the  vendor  is 
plaintiff:  still,  under  certain  circumstances,  as 
where  the  vendor  has  evidently  no  title  to  the 
property  he  professed  to  sell,  equity  will  restrain 
him  from   bringing  an  action  at  law  upon  the 
agreement  :  {Macnamara  v.  Arthur^  2  Ball  & 
B.  249.) 

Costs  in  equity  are  always  discretionary  with  ^*^jjj° 
the  court,  although,  generaUy  speaking,  they  will  always 
fall  upon  the  losing  party,  unless  there  are  equit-  J^the"*^ 
able  circumstances  arising  out  of  the  case  which  court. 
induce  the  court  to  determine  otherwise.  As  a 
general  rule,  where  a  vendor  brings  a  bill  for  a 
specific  performance,  which  is  dismissed  because 
he  is  unable  to  make  a  good  title,  he  will  be 
decreed  tq  pay  the  costs  of  the  suit  (  Vancouver 
V.  BlisSy  11  Ves.  458);  and  this  even  where  the 
defect  has  arisen  by  accident ;  as  where  the  title- 
deeds  were  burnt  after  the  contract  was  entered 
into  :  {Bryant  v.  Btisk^  4  Russ.  1.)  But  if  a  pur- 
chaser has  set  up  any  special  matter  of  defence 
to  a  specific  performance,  as  fraud  or  misrepresen- 
tation on  the  part  of  the  vendor,  and  such  facts 
are  disproved,  the  purchaser  will  have  to  pay  the 
costs  of  the  defence,  notwithstanding  the  bill  be 
dismissed  on  account  of  the  vendor's  inability  to 
make  a  title  :  ( Wright  v.  Howard,  1  Sim.  & 
Stn.  190.)  But  a  purchaser  will  not  necessarily 
render  himself  liable  to  costs  by  taking  a  fair  and 
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c«Ay.  xin.  reasonable  objection,  although  such  objection  may 
Bemedietin  be  Overruled,  and  costs  are  always  allowed  where 
*^!!^"  the  facts  contested  are  presumed  to  be  in  the 
knowledge  of  the  party  that  contests  them  (  Tri- 
nity House  V.  Mt/al,  Vin.  Abr.  tit.  "  Costs,"  Q. 
Ca.  22  ;  Cox  v.  Chamberlain,  4  Ves.  631  ; 
Staines  v.  Morris,  1  Ves.  &  Bea.  8  ;  Aislabie  v. 
Rice,  3  Mad.  Rep.  260  ;  Sharp  v.  Roahde,  2 
Rose,  192  ;  2  Mad.  Pract.  561),  unless  the  ob- 
jection has  been  previously  decided  in  a  former 
cause,  and  the  purchaser  had  notice  of  it ;  for 
then,  it  seems,  he  would  be  decreed  to  pay  the 
costs  of  the  suit :  (Biscoe  v.  WUks,  3  Mer.  456.) 
Where  a  vendor  is  unable  to  make  a  good  title 
when  the  bill  is  filed,  the  practice  has  been  to 
make  him  pay  the  costs  up  to  the  report  of  a 
good  title  :  {Harford  v.  Furrier,  1  Mad.  Rep. 
532;  and  see  2  Mad.  Pract.  561.)  And  if  the  title, 
though  established,  is  not  clear  upon  the  abstract, 
the  court  will  decree  a  specific  performance  with- 
out costs  :  (CoUinge  v. ,  3  Ves.  &  Bea. 

143,  n.;  2  Mad.  Pract.  561.)     And  whenever  a 

bill  for  a  specific  performance  is  dismissed  on  the 

ground  of  misrepresentation,  it  will  be  with  costs: 

{Buxton  V.  Lister,  3  Atk.  387.)     Nor  will  costs 

be  given   where  a  specific  performance    of  an 

agreement  at  a  great   undervalue  is  enforced : 

{Burroughs  v.  Lock,  10  Ves.  476.) 

Court  some-      On  bills  for  a  specific  performance,  the  court 

defen/^^  has  somctimcs  thought  it  imprudent  to  give  the 

cohtB,  where  defendant  costs,  though  there  may  have  been 

toT2jS?e*Se  reasonable  and  weighty  objections  to  the  title ; 

titie^te  to  ^®c*"^»  ^  ^^^  costs  is  to  injure  the  title  he  is 

take.  compelled  to  take,  and  in  such  case  the  court  has 

decreed  a  specific   performance  without  costs : 

(2   Mad.  Pract.   560,  referring  to  Mc  Queen  v. 

Farquhar,  1 1  Ves.  482.)     Either  party  filing  a 

bill  for  a  specific  performance  contrary  to  the 

terms  of  the  contract,  will  have  to  pay  the  costs : 

(  WiJUams  v.  Edward,  2  Sim.  78.) 


CHAPTER   XIV. 


NEW  ORDERS  FOR  REGULATING  THE  PRACTICE 
OF  THE  COURT  OF  CHANCERY. 

Since  the  printing  of  the  foregoing  pages,  and 
during  some  delay  that  was  incurred  in  conse- 
quence of  waiting  for  the  passing  of  the  new 
act,  in  order  to  embody  the  same  in  the  present 
work,  some  important  alterations  were  made  in 
the  practice  of  the  Court  of  Chancery,  under 
certain  new  rules  framed  under  the  powers  and 
provisions  of  the  statutes  4  &  5  Vict.  c.  52  ;  5 
Vict.  c.  5 ;  8  &  9  Vict.  c.  105. 

Order  I.  Any  person  seeking  equitable  relief, 
may,  without  special  leave  of  the  court,  and  instead 
of  proceeding  by  bill  of  complaint  in  the  usual 
form,  file  a  claim  in  the  Record  and  Writ  Clerk's 
Office,  in  any  of  the  following  cases,  that  is  to 
flay,  where  the  plaintiff  is  or  claims  to  be 

1 .  A  creditor  upon  the  estate  of  any  deceased 
person,  seeking  payment  of  his  debt  out  of 
the  deceased's  personal  assets. 

2.  A  legatee,  under  the  will  of  any  deceased 
person  seeking  payment  or  delivery  of  his 
legacy  out  of  the  deceased's  personal  assets. 

3.  A  residuary  legatee,  or  one  of  the  residuary 
legatees,  of  any  deceased  person,  seeking  an 
account  of  the  residue  and  payment  or  ap- 
propriation of  his  share  therein. 

4.  The  person  or  any  of  the  persons  entitled  to 
the  personal  estate  of  any  person  who  may 
have  died  intestate,  and  seeking  account  of 

vol*.  II.  o 
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such  personal  estate,  and  payment  of  his 
share  thereof. 

5.  An  executor  or  administrator  of  any  de- 
ceased person,  seeking  to  have  the  personal 
estate  of  such  deceased  person  administered 
under  the  directions  of  the  court. 

6.  A  legal  or  equitable  mortgagee  or  person 
entitled  to  a  lien  as  security  for  a  debt, 
seeking  foreclosure  or  sale,  or  otherwise  to 
enforce  his  security. 

7.  A  person  entitled  to  redeem  any  legal  or 
equitable  mortgage  or  any  lien,  seeking  to 
redeem  the  same. 

8.  A  person  entitled  to  the  specific  perform- 
ance of  an  agreement  for  the  sale  or  pur- 
chase of  any  property,  seeking  such  specific 
performance. 

9.  A  person  entitled  to  an  account  of  the 
dealings  and  transactions  of  a  partnership 
dissolved  or  expired,  seeking  such  account. 

10.  A  person  entitled  to  an  equitable  estate  or 
interest,  and  seeking  to  use  the  name  of  his 
master  in  prosecuting  an  action  for  bis  own 
sole  benefit. 

11.  A  person  entitled  to  have  a  new  trustee 
appointed  in  a  case  where  there  is  no  power 
in  the  instrument  creating  the  trusts  to 
appoint  new  trustees,  or  where  the  power 
cannot  be  exercised,  and  seeking  to  appoint 
a  new  trustee. 

II.  Such  claim  in  the  several  cases  enumerated 
in  Order  I.  is  to  be  in  the  form  and  to  tjie  effect 
set  forth  in  Schedule  A.  hereunder  written,  as 
applicable  to  the  particular  case,  and  the  filing  of 
such  claim  is,  in  aU  cases  not  otherwise  provided 
for,  to  have  the  force  and  effect  of  filing  a  bilL 

m.  Every  such  claim  is  to  be  marked  at  or 
near  the  top  or  upper  part  thereof,  in  the  same 
manner  as  a  bill  is  now  marked  with  the  name 
of  the  Lord  Chancellor,  and  one  of  the  Vice- 
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Chancellors,  or  with  the  name  of  the  Master  of  Chap.  xiv. 

the  Eolls.  j^Tga,  (^rdei's 

IV.      Upon     filinff     such     claim,     the     vH^Xnil^  forregvlatmg 

thereby  claiming  may  sue  out  a  writ  of  sum-    practice. 
mens  against  the  defendant  to  the  claim,  re-  ' 

quiring  him  to  cause  an  appearance  to  be  entered 
to  such  writ,  and  also  requiring  him,  on  a  day  or 
time  to  be  therein  named,  or  on  the  seal  or 
motion  day  then  next  follo'wing,  to  show  cause, 
if  he  can,  why  such  relief  as  is  claimed  by  the 
plaintiff  should  not  be  had,  or  why  such  as  shall 
be  just  with  reference  to  the  claim  should  not  be 
made. 

V.  Such  writ  of  summons  is  to  be  in  the  form 
and  to  the  effect  in  that  behalf  set  forth  in  No.  I. 
of  Schedule  B.  hereunder  written,  with  such  va- 
riations as  circumstances  may  require,  and  is  to 
be  sealed  with  the  seal  of  the  office  of  the  Clerks 
of  Records  and  Writs. 

VI.  In  any  case  other  than  those  enumerated 
in  Order  I.,  or  in  any  case  to  which  the  forms  set 
forth  in  Schedule  A.  are  not  applicable,  the  court 
(if  it  shall  so  think  fit)  may,  .upon  the  ex  parte 
application  of  any  person  seeking  equitable  relief, 
and  upon  reading  the  claim  proposed  to  be  filed, 
give  leave  to  file  such  claim,  and  sue  out  a  writ 
of  summons  thereon  under  these  orders ;  and  if 
Bueh  leave  be  given,  an  indorsement  thereon  by 
the  Re^strar  upon  the  proposed  claim  shall  be  a 
sufficient  authority  for  the  Record  and  Writ 
Clerk  to  receive  and  file  such  claim. 

VII.  In  the  case  provided  for  by  the  5th 
Article  of  Order  I.,  any  person  who,  under  the 
3rd  or  4th  Article  of  Order  I.,  might  have 
claimed  relief  against  the  executor  or  adminis- 
trator of  the  deceased  person  whose  personal 
estate  is  sought  to  be  administered,  and  the  co- 
executor,  or  co-administrator  (if  any)  of  the 
plaintiff,  may  be  named  in  the  writ  of  sum- 
mons   as  defendants  to  the  suit  ;    and  in   the 

o  2 
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gbap.  XIV.  first  instance  no  other  person  need  be  therein 

Ne^d^  named. 

far  regulating      VIII.  In  Other  cases,  the  only  person  who 

pratuw.    need  be  named  in  the  writ  of  summons^  as  de* 

—       fendant  to  the  suit  in  the  first  instance,  is  the 

person  against  whom  the  relief  is  directly  claimed. 

IX.  All  claims,  and  all  writs,  caveatSy  proceed- 
ings, directions,  and  orders  consequent  thereon, 
either  before  the  court,  or  in  the  Masters'  offices, 
are  to  be  deemed  proceedings,  writs,  and  orders 
subject  to  the  general  rules,  orders,  and  practice 
of  the  court,  so  far  as  the  same  are  or  may  be 
applicable  to  each  particular  case,  and  consistent 
with  these  orders;  and  all  orders  of  the  court 
made  in  such  proceedings  are  to  be  enforced  in 
the  same  manner,  and  by  the  same  process,  as 
orders  of  the  court  made  in  a  cause  upon  biU  filed. 

X.  Writs  of  summons  are,  as  to  the  number  of 
defendants  to  be  named  therein,  as  to  the  mode 
of  service  thereof,  and  as  to  the  time  and  mode 
of  entering  appearances  thereto,  to  be  subject  to 
the  same  rules  as  writs  of  subpoena  to  appear  to 
and  answer  bills. 

XL  The  time  for  showing  cause  named  in 
any  writ  of  summons  (except  a  writ  of  summons 
to  revive  or  carry  on  the  proceedings)  is  to  be 
fourteen  days  at  the  least  after  the  service  of  the 
writ,  but  by  consent  of  the  parties,  and  with  the 
leave  of  the  court,  cause  may  be  shown  on  any 
earlier  day. 

Xn.  At  the  time  for  showing  cause  named  in 
the  writ,  or  on  the  seal  or  motion  day  then  next 
following,  or  so  soon  after  as  the  case  can  be 
heard,  the  defendant,  having  previously  appeared, 
is  personally  or  by  counsel  to  show  cause  in 
court,  if  he  can  (and  if  necessary,  by  affidavit), 
why  such  relief  as  is  claimed  by  the  claim  should 
not  be  had  against  him. 

XIII.  At  the  time  appointed  for  showing 
cause  upon  the  motion  of  the  plaintiJQT,  and  on 
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hearing  the  claim,  and  what  may  be  alleged  on  cba?.  xiv. 
the  part  of  the  defendant,  or  upon  reading  a  NeawdiTt 
certificate  of  the  appearance  being  entered  \yif  for  regulating 
the  defendant,  or  an  affidavit  of  the  writ  of  sum-     ^^S! 
mens  being  duly  served,  the  court  may,  if  it  shall       — 
think  fit,  make  an  order  granting  or  refusing  the 
relief  claimed,  or  directing  any  accounts  or  in- 
quiries to  be  taken  or  made,  or  other  proceedings 
to  be  had  for  the  purpose  of  ascertaining  the 
plaintiff's  title  to  the  relief  claimed ;  and  further, 
the  court  may  direct  such  (if  any)  persons  or 
classes  of  persons  as  it  shall  think  necessary  or 
fit  to  be  summoned  or  ordered  to  appear  as  par- 
ties to  the  .claim,  or  on  any  proceedings  before 
the  Master,  with  reference  to  any  accounts  or 
inquiries   directed    to    be   taken    or    made,   or 
otherwise. 

XIV.  Every  order  to  be  made  is  to  have  the 
effisct  of,  and  may  be  enforced  as,  a  decree  or  de- 
cretal order  made  in  a  suit  commenced  by  bill, 
and  duly  prosecuted  to  a  hearing  according  to 
the  present  course  of  the  court. 

XV.  If,  upon  the  application  for  any  such 
order,  or  during  any  proceedings  under  any  such 
ordw  when  made,  it  shall  appear  to  the  court 
that  for  the  purposes  of  justice  between  the  par- 
ties it  is  necessary  or  expedient  that  a  bill  should 
be  filed,  the  court  may  direct  or  authorize  such 
bill  to  be  filed,  subject  to  such  terms  as  to  costs 
or  otherwise  as  may  be  thought  proper. 

XVI.  The  orders  made  for  granting  relief  in 
the  several  cases  to  which  the  forms  set  forth  in 
Schedule  A.  are  applicable,  may,  if  the  court 
thinks  fit,  be  in  the  form  and  to  the  effect  set 
forth  in  Schedule  C.  as  applicable  to  the  parti- 
cular case,  with  such  variations  as  circumstances 
may  require. 

XVII.  Under  every  form  of  reference  to  the 
Master  under  these  orders,  the  Master  is,  unless 
the  court  otherwise  orders,  to  be  at  liberty  to 
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Chap.  XIV.  caude  the  parties  to  be  examined  on  interroga- 
NevToTikr*  to^ies,  and  to  produce  deeds,  books,  papers,  and 
/or regulating  writings,  as  he  shall  think  fit,  and  cause  adyer* 
^^J^  tisements  for  creditors,  and  if  he  shall  think  it 
—  necessary,  but  not  otherwise,  for  heirs,  and  next- 
of-kin  or  other  unascertained  persons,  and  the 
representatives  of  such  as  may  be  dead,  to  be 
published  in  the  usual  forms,  or  otherwise,  as  the 
circumstances  of  the  case  may  require ;  and  in 
such  advertisements  to  appoint  a  time  within 
which  such  persons  are  to  come  in  and  prove 
their  claims,  and  within  which  time,  unless  they 
so  come  in,  they  are  to  be  excluded  the  benefit 
of  the  order ;  and  in  taking  any  account  of  a 
deceased's  personal  estate  under  any  such  order 
of  reference,  the  Master  is  to  inquire  and  state 
to  the  court  what  part  (if  any)  of  the  deceased's 
personal  estate  is  outstanding  or  undisposed  of, 
and  is  also  to  compute  interest  on  the  deceased's 
debts,  as  to  such  of  them  as  carry  interest  sftex 
the  rate  they  respectively  carry,  and  as  to  all 
others  after  the  rate  of  four  per  cent,  per  annum 
from  the  date  of  the  order,  and  to  compute  in- 
terest on  legacies  after  the  rate  of  four  per  cent,  per 
annum,  from  the  end  of  one  year  after  the  de- 
ceased's death,  unless  any  other  time  of  payment 
or  rate  of  interest  is  directed  by  the  will,  but  in 
that  case  according  to  the  will ;  and  under  every 
order  whereby  any  property  is  ordered  to  be  sold 
without  the  approbation  of  the  Master,  the  same 
is  to  be  sold  to  the  best  purchaser  that  can  be 
got  for  the  same,  to  be  allowed  by  the  Master, 
wherein  all  proper  parties  are  to  join  as  the 
Master  shall  direct, 

XVIIL  If,  upon  the  proceedings  before  the 
Master  under  any  such  order,  it  shall  appear  to  tjie 
Master  that  some  persons,  not  already  parties, 
ought  to  attend,  or  to  be  enabled  to  attend  the  pro- 
ceedings before  him,  he  is  to  beat  liberty  to  certify 
the  same ;  and  upon  the  production  of  such  certifi- 
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cate  to  the  Record  and  Writ  Clerk,  the  plaintiff  may  chap.  xiv. 
sue  out  a  writ  of  summons,  requiring  the  parties  xeawdert 
named  in  such  certificate  to  appear  to  the  writ,  fin-reguiaimg 
aad  such  persons  are  thereupon  to  be  named  and    prcS, 
treated  as  defendants  of  the  suit.  — 

XIX.  Such  writ  of  summons  under  an  order 
or  Master's  certificate  is  to  be  in  the  form  and 
in  the  effect  to  that  behalf  set  forth  in  No.  2.  of 
Schedule  B.,  with  such  variations  as  circum- 
stances may  require. 

XX.  The  persons  so  summoned  having  ap- 
peared, are  to  be  at  liberty  to  attend,  and  to  be 

.  entitled  to  notice  of  the  proceedings  before  the 
Master  under  the  order  of  referendi,  subject  to 
saeh  directions  as  the  Master  may  make  in  re- 
spect thereof. 

XXIt  Where  any  proceedings  originally  com- 
menced by  claim  and  writ  of  summons  shall,  by 
the  death  of  parties,  or  otherwise,  have  become 
abated,  or.  defective  for  want  of  parties,  and  no 
new  relief  is  sought,  a  claim  to  revive  or  carry 
OIL  the  suit  may  be  filed ;  and  such  claim  is  to  be 
in  the  form  set  forth  in  No.  12  of  Schedule  A. 

XXn.  The  party  claiming  simply  to  revive 
or  carry  on  proceedings,  may  sue  out  a  writ  of 
summons  requiring  the  defendant  thereto  to  ap- 
pear to  the  writ,  and  show  cause  if  he  can  why 
the  proceeding  should  not  be  revived  or  carried 

on. 

XXm.  Such  writ  of  summons  is  to  be  in  the 
form  and  to  the  effect  in  that  behalf  set  forth  in 
No.  3  of  Schedule  B.,  with  such  variations  as 
circumstances  may  require. 

XXIV.  If  any  defendant  to  any  such  writ  is 
desirous  of  showing  cause  why  the  proceedings 
should  not  be  revived  or  carried  on,  he  is  to 
appear,  and  to  file  a  caveat  against  such  revivor 
or  carrying  on  in  the  Record  and  Writ  Clerk's 
Office,  in  the  form  set  forth  in  No.  4  of  Schedule 
B.,  and  to  give  notice  thereof  in  writing  to  the 
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Chap.  XIV.  Opposite  party.    If  no  such  caveat  be  filed  within 

y«w  orders  ^^g^*  ^ajs  from  the  time  limited  for  his  appear- 

MreguiaHng  ance  to  the  WFit,  then  at  the  expiration  of  such 

pra^.    eight  days  the  proceedings  are  to  be  revived,  and 

—       may  be  carried  on  without  any  order  for  the 

purpose ;  and  a  certificate  of  the  Record  and 

Writ  Clerk,  that  no  caveat  has  been  filed  within 

the  time  limited  to  be  a  sufficient  authority  for 

the  Master  to  proceed.     But  if  any  such  caveat 

be  filed,  the  proceedings  are  not  to  be  revived  or 

carried  on  without  an  order  to  be  obtained  on 

motion,  of  which  due  notice  is  to  be  given. 

XXV.  Where  any  further  or  supplemental 
relief  is  sought,  and  such  supplemental  relief  is 
such  as  is  provided  for  in  any  of  the  cases  enu- 
merated under  Order  L,  a  supplemental  claim 
may  be  filed  in  such  of  the  forms  set  forth  in 
Schedule  A.  as  is  applicable  to  the  case. 

XXVI.  If  such  supplemental  relief  is  not 
such  as  is  provided  for  by  Order  XXV.,  a  sup- 
plemental claim  may  be  filed,  stating  shortly  the 
nature  of  the  plaintifTs  case,  and  the  supf^* 
mental  relief  claimed,  but  the  leave  of  the  court 
is  to  be  obtained  previously  to  the  filing  thereof, 
upon  an  ex  parte  application  for  the  purpose,  in 
the  manner  specified  in  Order  VI. 

XXVII.  A  writ  of  summons  may  be  sued  out 
and  other  proceedings  may  be  taken  upon  a  sup* 
plemental  claim  in  like  manner  as  upon  an  ori- 
ginal claim. 

XXVin.  Guardians  ad  litem  to  defend,  may 
be  appointed  for  infants  or  persons  of  weak  or 
unsound  mind  against  whom  any  writ  of  sum- 
mons may  have  issued  under  these  orders,  in 
like  manner  as  guardians  ad  litem,  to  answer 
and  defend  are  now  appointed  on  suits  on  bill 
filed. 

XXIX.  Any  order  or  proceeding  made  or 
purporting  to  be  made  in  pursuance  of  these 
orders  may  be  discharged,  varied,  or  set  aside  on 
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motion ;  and  any  order  for  accelerating  proceed-  Chap.  xiv. 
ings  may  be  made  by  consent.  N^derz 

XXX.  Any  order  of  the  Master  of  the  RoUs-^^J^"^ 
or  of  any  of  the  Vice-Chancellors  may  be  dis-    vro^. 
charged  or  varied  by  the  Lord  Chancellor  on 
motion. 

XXXI.  If  any  of  the  cases  enumerated  in 
Order  I.  involve  or  are  attended  by  such  special 
ciroumstances  affecting  either  the  estate  or  the 
personal  conduct  of  the  defendant  as  to  require 
special  relief,  the  plaintiff  is  at  liberty  to  seek 
Ips  relief  by  bill,  as  if  these  orders  had  not  been 
made. 

XXXn.  If  at  any  time  after  these  orders 
come  into  operation  any  suit  for  any  of  the  pur- 
poses to  which  the  forms  set  forth  in  Schedule  A. 
are  applicable  shall  be  commenced  by  bill  and 
prosecuted  to  a  hearing  in  the  usual  course,  and 
upon  the  hearing  it  shall  appear  to  the  court 
that  an  order  to  the  effect  of  the  decree  then 
made,  or  an  order  equally  beneficial  to  the  plain- 
tiff might  have  been  obtained  upon  a  proceeding 
by  summons  in  the  manner  authorized  by  these 
orders,  the  court  may  order  that  the  increased 
costs  which  have  been  occasioned  by  the  proceed- 
ing by  bill  beyond  the  amount  of  costs  which 
would  have  been  sustained  in  the  proceeding  by 
summons,  shall  be  borne  and  paid  by  the  plain- 
tiff. 

XXXIII.  The  Record  and  Writ  Clerks  are 
cUrected  to  take  the  following  fees : — 

£    s,   d, 

1.  For  filing  a  claim  0     5     0 

2.  For  sealing  every  writ  of  summons  0     5     0 

3.  For  filing  a  carea^ 0     2     6 

For  appearances,  ofiice  copies,  certificates,  &c. 
the  same  fees  as  directed  by  the  schedule  of  fees 
now  in  force. 

o  3 


0 

0 

10 

0 

0 

0 

5 

0 
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coAp.  XIV.       The  Registrars  are  directed  to  take  the  foUow- 

JVw  orders    ^"g  ^^^^  • 
for  reguiattng  £       S,    O. 

^rtS?     ^  •  For  every  order  on  the  hearing  of 
—  a  claim,  and  on  further  directions...  2 

2.  For  every  office  copy  thereof 0 

3.  For  every  order  on  arguing  excep- 
tions     1 

4.  For  every  office  copy  thereof. 0 

5.  For  every  order  for  transfer  out  of 
court,  or  sale  of  any  sum  of  govern- 
ment stocks,  &c.  exceeding  100/. 
stocks  or  annuities,  and  for  every 
order  for  payment  out  of  court  of 
any  annuity  or  annuities,  or  of  any 
interest  or  dividends  upon  stocks  or 
annuities  exceeding  in  the  whole  5L 

per  annum  1   10    0 

6.  For  every  office  copy  thereof  0  10    0 

For  every  other  order  and  office  copy,  the 

same  fees  as  are  now  received  by  the  registrars 
and  their  clerks  under  the  schedules  of  fees  now 
in  force. 

Solicitors  are  entitled  to  charge  and  be  allowed 
the  following  fees : 

For  instructions  to  sue  or  defend 0     6    8 

For  instructions  for  every  claim  0  13    4 

For  preparing  and  filing  a  claim 2     2    0 

For  preparing  a  writ  of  summons 0  13    4 

For  each  writ  after  the  first 0     6    8 

For  engrossing  claims  and  writs,  per 

folio 0     0    6 

For  parchment :  as  paid 

For  each  copy  of  writ  to  serve :  per 

folio 0     0    4 

For  the  brief  to  counsel  to  move  for 
leave  to  file  claim  (exclusive  of  a 
copy  of  the  claim  for  counsel  and  the 
court)  O  10    0 
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For  the  brief  and  instructions  to  coun-  Newordtn 

sel,  on  the  bearing  (exclusive  of  any  /orrevuuuing 

necessary  copies) 10     0     ^'^ 

For  taking  instructions  to  appear  and  — 

for  entering  appearance— 

For  one  or  more  defendants  if  not 

exceeding  three 0  13     4 

If  exceeding  three  and  not  more 
than    six,    an   additional    sum 

of 0     6     8 

If  exceeding  six,  for  every  num- 
ber   not    exceeding   three,   an 

additional  sum  of  0     6     8 

For  settling  minutes,  passing  and  en- 
tering order  on  hearing  :  the  same 

charges  as  on  a  decretal  order 

For  entering  a  carca^ 0     6     8 

For  procuring  certificate  of  no  caveat  0     6     8 
For  term  fee  :  as  in  suit. 

And  also  all  such  fees  as  by  the  present  prac- 
tice of  the  court  they  are  entitled  to,  save  such 
as  are  varied  or  rendered  unnecessary  by  these 
present  Orders. 

XXXrV.  These  Orders  will  come  into  opera- 
tion on  the  22nd  day  of  May,  1850. 

XXXV.  In  these  Orders  and  the  Schedules 
the  following  words  have  the  several  meanings 
hereby  assigned  to  them,  over  and  above  their 
several  ordinary  meanings,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such 
construction,  viz : — 

J.  Words  importing  the  singular  number 
include  the  plural  number,  and  words  im- 
porting the  plural  number  include  the  sin- 
gular number. 

2.  Words  importing  the  masculine  gender 
include  females. 
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Chap.  XIV.       3.  The  word  "  affidavit "  includes  "  affirma- 
Neuonkrs  ^^^^  "  ^°^  " declaration  on  honour." 

for  regulating      4.  The  word  "  Dcrson  "  OF  party  "  includes  a 

chancery  ,,  i»^»  . 

practice.  Dooj  politic  or  corporate. 

—  5.  The  word  "  legacy"  includes  "an  annuity" 

and  a  specific  as  well  as  a  pecuniary  legacy. 

6.  The  word   "  legatee "  includes   a    person 
interested  in  a  legacy. 

7.  The   expression   "residuary  legatee"  in- 
cludes a  person  interested  in  the  residue. 


CHAPTER  XV. 

PRACTICAL    OBSERVATIONS   ON  THE   STAMP 
DUTIES  ON  CONVEYANCES. 

I.  Preliminary  Remarks. 
IL  Agreements. 

III.  Conveyances  and  Deeds  in  General. 

IV.  Leases. 

V.  Mortgages,    Bonds,  Warrants  of  At- 
torney, &c. 
VI.  Settlements. 

Vn.  Comparative  Table  of  Old  and  New 
Stamp  Duties  on  Conveyances,  Leases, 
Bonds,  Mortgages,  Warrants  of 
Attorney,  and  Settlements. 


I.  Preliminary  Kemarks. 

There  are  few  matters  connected  with  convey- 
ancing that  have  more  completely  puzzled  the 
profession  than  the  stamp  duties.  In  acting  for 
a  purchaser,  a  solicitor  has  not  only  to  ascertain 
that  all  the  deeds  and  other  documents  upon 
which  the  title  depends  have  the  proper  stamps 
attached  to  them,  but  he  has  also  to  determine 
what  stamps  he  must  employ  upon  the  assurances 
necessary  to  perfect  the  sale.  A  difficulty  which 
is  greatly  enhanced  by  the  obscure  and  ambigu- 
ous wording  of  the  acts  ;  so  that,  on  the  one 
hand,  be  may  saddle  his  client  with  additional 
expenses,  by  employing  more  stamps  than  are 
actually  necessary,  or  he  must  incur  the  risk  of 


284  THE    STAMP   DUTIES 

Chap.  XV.  incurring  penalties,  and  of  rendering  the  assur- 
Pr^nunary  ^^^es  inadmissible  in  evidence,. on  account  of  the 
remarks,  proper  amount  of  stamp  duty  not  having  been 
paid  upon  them.  Thus  it  was,  that,  although  a 
lease  for  a  year  stamp  was  not  necessary  upon 
the  release  of  an  estate  in  reversion,  which  even 
the  occupation  of  a  tenant  under  a  lease  would 
have  been  sufficient  to  satisfy,  still  that  sjtamp 
was  rarely  dispensed  with  in  conveyances  of 
property  of  this  kind,  except  where  such  rever- 
sion was  expectant  on  a  preceding  estate  of  free- 
hold. Even  where  the  legal  estate  was  outstand- 
ing in  a  trustee  of  an  attendant  term,  the  same 
caution  was  adopted,  as  it  also  was  in  the  con- 
veyance of  a  mere  equity  of  redemption.  Nor 
were  these  the  only  difficulties,  for  doubts  were 
often  arising  as  to  whether  schedules  or  inven- 
tories annexed  to  or  referred  to  in  deeds  were  to 
be  considered  as  part  of  them,  so  as  to  be  liable 
to  progressive  duties,  or  were  to  be  charged  with 
a  separate  duty  adapted  to  those  particular 
instruments.  Nice  questions  also  often  arose  as 
to  whether  the  alteration  of  a  mistake,  or  the 
filling  up  of  blanks,  or  adding  new  parties,  would 
have  rendered  a  fresh  stamp  necessary,  as  also 
where  the  instrument,  or  any  portion  of  it  was 
altered  or  obliterated  by  any  of  the  pa^es,  or  by 
a  stranger. 
Doubts  So,  where  numerous  leases  had  been  from 

ad  valorem  time  to  time  granted  upon  or  after  sales  made  in 
Se  con!^^^  consideration  of  money  paid  to  some  other  person 
sideration  than  the  lessor,  without  stamping  such  leases 
wasVafd^to  with  any  ad  valorem  stamp  in  respect  of  such 
JJ^er  parties  pecuniary  consideration,  doubts  were  often  raised 
lessor.  as  to  the  legality  of  the  stamp. 

Mortgages.  With  respect  to  mortgages  also,  particularly 
upon  transfers  or  further  charges,  questions  were 
continually  raised  as  to  the  proper  stamps  to  be 
employed,  respecting  which,  a  considerable  dif- 
ference  has   prevailed  amongst  the  profession, 


ON  CONVEYANCES.  285 

and  the  question  has  been  involved  in  still  greater  Chap.  xv. 
perplexity  by  a  contrariety  of  decisions  that  have  pr^i^nary 
been  made  upon  the  subject,  which  we  purpose    remarks. 
entering  upon  more  fully  hereafter.  Manydoubts 

Many  of  these  doubts  and  difficulties  have,  J^^" 
however,   now   been   happily  removed  by  the  removed  by 
recent  statute  13  &  14  Vict.  c.  97,  but  at  the  J^^ 
same  time  it  will  be  necessary  to  take  a  view  of  13  &  i4  vict 
the  pre-existing  law  on  the  subject,  as  that  must 
govern  not  only  the  stamps  affixed  to  instruments 
prior  to  that  period,  but  all  powers,  provisions.  Provisions 

1  ii»  tj*  1  i*  and  powers 

clauses,   regulations,  directions,  and  exemptions,  contained  in 
fines,  forfeitures,  pains  and  penalties,  contained  e^JJ^*^*J^ 
in  or  imposed  by  the  statute  55  Geo.  3,  c.  184,  present  act. 
and  the  schedule  thereunto  annexed,  and  in  or. 
by  any  other  act  or  acts  relating  to  duties  of  the 
same  kind,  which  are  expressly  embodied  in  the 
present  act. 
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SECTION   11. 


Alterations 
effected  in 
aj^reement 
stamps  by 
recent 
enactments. 


Law  respect- 
ing agree- 
ment stamps 
prior  to 
statute 
13  &  14  Vict, 
c.  97. 

55  Geo.  3, 
C.  184. 


7  Vict,  c  21. 


AGREEMENTS. 

The  stamps  adapted  to  agreements  havi 
already  been  treated  upon  in  a  former  part  of  1 
work  {ante,  vol.  I,  p.  108)  will  render  anyrepetiti 
in  this  place  unnecessary,  except  so  far  as 
show  what  changes  have  been  effected  by  t 
recent  enactments  relating  to  these  instrumeni 

Under  the  statute  55  Geo.  3,  c.  184,  agr( 
ments  for  the  sale  of  landed  property,  where  t 
price  amounted  to  20/.  or  upwards,  and  not  e 
ceeding  fifteen  folios,  required  a  1/.  stamp  ;  a 
where  it  contained  more  than  the  above  numl 
of  folios,  a  1/.  158,  stamp  was  required,  witl 
progressive  duty  of  1/.  5«.  for  every  furth 
fifteen  folios.  But  there  waa  an  express  provi 
in  this  statute,  that  where  several  letters  we 
offered  in  evidence  to  prove  an  agreement, 
should  be  sufficient  if  any  one  of  these  lette 
were  stamped  with  a  1/.  155.  stamp.  The  statu 
7  Vict.  c.  21,  however,  reduced  the  duties  up< 
agreements  charged  by  the  above-mentioned  st; 
tute,  55  Geo.  3,  to  2s,  6d,  only.  But,  as  tl 
latter  enactment  only  included  such  agreemen 
as  would  previously  have  been  covered  with 
1/.  stamp,  it  could  not  comprehend  an  agreemei 
exceeding  fifteen  folios ;  neither  did  it  extend  1 
agreements  supported  through  the  medium  of 
correspondence  carried  on  by  divers  letters. 

But  now,   by  statute    13  &  14  Vict.  c.  9\ 
(schedule  "Agreement,'')  every  agreement  unde 
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hand  only  not  otherwise  charged  than  under  the  chap.  xv. 
head  Agbeement,  in  the  schedule  to  the  act  jp^^^J^, 
55  Geo.  3,  c.  184,  nor  expressly  exempted  from       — 
all  stamp  duty  if  under  thirty  folios,  is  charged 
the  duty  of  28,  6d,  with  a  progressive  duty  to 
the  same  amount  for  every  succeeding  fifteen 
folios. 
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SECTION  in. 


Ad  valorem 
daties  now 
placed  on 
a  regularly 
graduated 
scale. 


As  to  stock 
and  ftinded 
property. 


CONVEYANCES   AND   DEEDS   IN   GENERAI-. 

The   ad  valorem  duties    on    conveyances 
now   put  upon  a  fair   and  liberal  footing, 
duties  on  small  purchases,  and  mortgages, 
settlements    considerablv   reduced,    whilst, 
establishing  a  regularly  graduated  scale  ace 
ing  to  the  amount  of  the-  consideration-ra* 
expressed  to  be  paid,  secured,   or  settled, 
duties  on  large  properties  are  proportionablj 
creased,  and  thus,  at  length,  the  burthen  of 
ation  is  fairly  and  properly  distributed,  ins 
of,  as  formerly,  the  heaviest  weight  being 
upon  the  smallest  amount  of  property.     The 
for  a  lease  for  a  year  has  also  been  abolis' 
This  harsh  duty  had  been  continued  bj  sev 
enactments  (4  &  5  Vict.  c.  21 ;  7  &  8  Vict.  c. 
8  &  9  Vict.  c.  106),  notwithstanding  the  1 
for  a  year  itself  was  actually  done  away  w 
but  the  absurd  injustice  of  thus  keeping  u] 
unmeaning  a  tax  at  length  became  so  manii 
that  the  Legislature  was   induced  to  expu 
it ;  as  they  also  did  the  additional  stamp  du 
imposed  on  a  feoffment,  and  a  bargain  and  . 
enrolled :  (stat.  13  &  14  Vict.  c.  97,  s.  6.) 

Under  th^  pre-existing  enactments,  no 
valorem  duty  was  payable  where  the  consic 
ation  for  the  purchase  was  a  transfer  of  sto 
consequently  a  common  355.  deed  stamp  wo 
have  covered  any  conveyance  of  this  kind,  wi 
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out  any  reference  as  to  the  value  or  amount  of  Chap.xv. 
the  stock.     But  under  the  recent  statute,  13  &  14  conwyance$ 
Vict.    c.    97,   schedule    "  Conveyance,"    where   .««<*  ^^^ 
the  consideration  consists  of  stock,   the  duties  "*?^"' 
are  to  be  calculated   according  to  the  average 
selling  price  of  such  stock  on  the  day,  or  on 
either  of  the  ten  days  preceding  the  date  of  the 
conveyance,  or  if  no  sale  shall  have  taken  place 
within  ten  days,  then  according  to  the  selling 
price  thereof  on  the  day  of  the  last  preceding 
sale. 

Where  the  consideration  is  a  mortgage,  judg-  Mortgages, 
ment,  or  bond,  or  debenture,  then  the  ad  valorem  bond^^wid 
duty  ifi  to  be  calculated  according  to  the  suin  due  debentures. 
thereon,   both  for  principal  and  interest:  (stat. 
13  &  14  Vict.  c.  97 ;  schedule,  "Conveyance.") 

Where  the  consideration  is  an  annuity,  then  Annuity. 
a  35*.  deed  stamp  will  be  sufficient  to  cover  it : 
{James  v.  James^  3  Bro.  &  Bing.  702 ;  Blake 
V.  Aitersol,  2  B.  &  C.  875 ;  Tetlei/  v.  Tetley, 
4  Bing.  214;  Cumberland  v.  Kelly,  3  B.  &  A. 
607.)  It  was,  indeed,  at  one  time  contemplated 
to  establish  an  ad  valorem  duty  where  the  con- 
sideration was  an  annuity,  according  to  the  tables 
annexed  to  the  act  36  Geo.  3,  c.  52 ;  and  a 
clause  to  that  effect  was  actually  introduced  into 
the  bill  upon  which  the  statute  13  &  14  Vict. 
c.  97,  was  founded ;  but  it  was  afterwards  struck 
out,  so  that  the  law,  in  this  respect,  still  remains 
unaltered. 

Where  an  equity  of  redemption  is  purchased,  Money  due 
then  the  principal  sum  due  upon  the  mortgage  to  be  taken 
most  be  taken  as  part  of  the  consideration-money,  t^i*?S5i- ^ 
in  addition  to  the  sum  paid  for  the  sale  of  the  sideratidn  on 
equity  of  redemption.     Thus,   for  example,   if  S?In^^ty 
the  mortgage  debt  be  1,000Z.,   and   the    price  of  redemp- 
to  be  paid  for  the  equity  of  redemption  is  500/., 
an  €id  valorem  stamp  adapted  to  a  purchase  for 
1,500/.  will  be  required. 


290  THE   STAMP  DUTIES 

Chap.  XV.       So  where,  as  sometimes  happens,  a  pui 

Conveiancei  ^^^  mortgage  are  contained  in  the  same  de 

and  deeds    where  a  vcndor  agrees  to  allow  a  portion  < 

_.       purchase-money  to  remain  on  the  security 

^^^J!**       A  property  sold,  then  both  an  ad  valorem  \ 

purcluise  and  ^     ^  t 

mortgage  are  on  a  purchase,  and  also  upon  a  mortgage  ^ 
S^the^Mme   requisite,  viz.,  an  ad  valorem  stamp  adapted 
deed.  amount  of  the  mortgage  and  purchase-n 

added  together,  and  then  an  ad  valoretn  i 
suited  to  the  amount  secured  by  the  mort 
Thus,  if  the  purchase  was  for  1,500/.,  1,00 
which  was  to  be  allowed  to  remain  upon  i 
gage,  there  must  be  an  a£?  valorem  stam 
1,500/.  on  the  purchase,  and  for  1,000/.  oi 
mortgage. 

These  ad  valorem  duties  on  conveyance 
applicable  to  all  transfers  from  a  vendor  to  a 
chaser,  whether  by  grant,  disposition,  1 
assignment,  transfer,  release,  renunciation,  < 
any  other  kind  or  description  whatsoever,  \ 
the  sale  of  any  lands,  tenements,  rents,  annu; 
or  other  property  real  or  personal,  heritab' 
moveable,  or  of  any  right,  title,  interest,  or  c 
in,  to,  out  of,  or  upon  any  lands,  tenements,  n 
annuities,  or  other  property:  (see  schedule 
tached  to  statute  13  &  14  Vict.  c.  97.) 
Nood  But  where  no  consideration  is  expressec 

valorem  duty       ,  ,      ,  /»  i 

payable  upon  Only  a  mere  nominal  one,  as,  for  example 
considera?  or  10«.,  then  no  ad  valorem  duty  attaches, 
tion.  the  proper  stamp  will  be  a  common  35s.  c 

stamp,  with  a  progressive  duty  of  25s. 

riderSon  "^^  **^®   Statute  48  Geo.  3,  c.  149,  the  ] 

must  be        visions  of  which  are  incorporated  into  aU  sul 

on^™e*ftwc    ^^^^^  enactments,  it  is  declared  that  in  all  « 

of  the  deed,    of  sales,  the  full  consideration-money  which  si 

be  directly  or  indirectly  paid  for  the  same,  si 

be  truly  expressed  in  words  at  length  in 

conveyance  thereof,  or  in  default  thereof, 

purchaser  and  seller  shall  forfeit  50/.,  and 
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charged  with  five  times  the  amount  of  the  duty  chap.  xv. 
beyond  what  was  actually  paid :  (sects.  22,  23.)     convemnces 

In  addition  to  these  penalties,  the  attorney,    anddewb 
conveyancer,    or  other  person  preparing ,  such  "*  ^^^^' 
deed  in  which  the  consideration  is  not   truly -Attorney, 
expressed,   will  incur  a  penalty  of  500/.,   and  &ouwe^'' 
be  disqualified  to  practise  or  hold  any  office.  for^J^Jru? 
Similar  penalties  are  also  inflicted  on  stewards  expresging 
of  manors  for  preparing  copyhold  assurances,  slderaSon. 
and  stewards  and  tenants  of  manors  not  actually 
preparing,  but  aiding  and  assisting  in  the  pass- 
ing of  any  copyhold  assurance,  wherein  the  true 
consideration  is  not  fully  set  out,  are  liable  to 
a  fine  of  40/.  for  every  offence :  (sects.  30,  34.) 

But  notwithstanding  the  infiiction  of  these 
severe  penalties  for  thus  untruly  setting  out  the 
consideration  for  the  conveyance,  the  deed  of 
conveyance  itself  will  not  be  thereby  impeached. 
In  fact,  the  statute,  in  imposing  penalties,  seems 
to  have  studiously  guarded  against  this  conse- 
qoence;  for  what  it  says,  is,  that  in  case  the 
consideration-money  shall  not  be  fully  expressed 
the  seller  and  purchaser  shall  forfeit  50/.  The 
Licgislature  meant  by  imposing  a  heavy  penalty 
on  not  setting  forth  the  full  consideration,  to 
punish  the  individuals  guilty  of  the  fraud,  but 
to  have  made  the  instrument  void,  would  have 
w^orked  great  injustice  on  many  innocent  persons: 
(Robinson  v.  MaccUmneU,  5  Mau.  &  Selw.  234 ; 
J}oe  dem.  Higginbottom  v.  Hobson,  3  Dow.  &  Ry. 
188  ;  Duck  V.  Braddyll,  13  Pri.  496 ;  Doe  dem. 
Kettle  V.  Lewis,  10  B.  &  C.  673.) 

The  penalties  are   imposed   to   prevent  an  no  peaiaities 
evasion  of  the  duties  that  are  char&:eable  upon  the  7^^  *****^^ 
amount  ot  consideration-money  actually  and  bona  sequence  of 
^fide  paid  for  the  purchase  of  the  property,  con-  S^fng^^^^ 
seqaently,  no  penalties  will  attach  on  account  eventually 
of    the   property    being    ultimately  sold  for  aTieisMrsura 
lesser  sum  than  the  amount  originally  agreed  ori^ijiiaiiy 
upon   at  the  time   the    contract   was    entered  agreed  upon. 
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-^  into,  although  it  should  be  proved  tbal 
^anddeeZ*  reduction  in  price  was  made  for  the  e 
in  generak  purpose  of  avoiding  the  higher  rate  of 
duty ;  (  Shepherd  v.  Hall,  3  Camp.  N.  P.  C. 
For  if  parties  were  to  be  subjected  to  pen 
where  the  sum  actually  paid  and  so  exp 
in  the  purchase-deed  was  less  than  wha 
agreed  upon  at  the  time  of  entering  ini 
contract,  they  would  incur  liabilities  never  d 
of  by  the  profession,  nor,  we  presume, 
templated  by  the  Legislature ;  for  who,  vrl 
abatement  in  price  has  been  decreed  by  a 
of  equity,  or  agreed  upon  between  the  p 
on  account  of  deficiency  in  quantity,  or  qi 
or.  any  other  cause,  would  ever  have  deen 
necessary  to  affix  an  ad  valorem  upon  the 
veyance  proportioned  to  the  price  orig- 
agreed  upon.  Arrangements  of  this  kind,  i 
fore,  are  perfectly  safe,  and  may  oftentimi 
advantageously  resorted  to. 

With  respect  to  the  progressive  duties, 
were  first  introduced  by  statute  1 9  Geo.  3, 
by  which  all  attorneys,  solicitors,  or  other  pe 
are  rendered  liable  to  a  penalty  of  10/., 
treble  costs  of  suit^  to  any  pereon  who  d 
inform  or  sue  for  the  same,  for  engrossing 
than  twelve  chancery  sheets  of  ninety  wore 
fifteen  common  law  sheets  of  seventy-two  in 
in  each  sheet ;  but  the  same  statute  also  pro\ 
that  the  above  clause  is  not  to  extend  to  chi 
for  any  deed  the  whole  of  which  shall  not  am 
to  the  usual  quantity  contained  in  two  si 
(sect.   13.)      Under  this  proviso,  therefan 
instrument,   although    exceeding   fifteen  f< 
if  it  does  not  amount  to  thirty  in  the  case 
conveyance,  or  exceed  that  number  in  the 
of  a  mortgage,  will  not  require  any  progrej 
duty. 

In  calculating  the  folios,  figures  are  con 


Progressive 
duties. 


How  the 
folios  are  to 


be  calculated,  as  the  Same  number  of  words  they  are  empli 
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to  express.  Every  schedule,  receipt,  or  other  chap.  xv. 
matter,  whether  indorsed  on  the  deed,  or  annexed  comeyances 
thereto,  will  also  be  counted  in  the  folios  ;  con-    ««<^  '^^ 

It  '  ^  ^1  ,.,.«*»  general 

sequently  every  inventory  or  catalogue  which  is  — 
annexed  to  the  deed  will  be  counted  as  part 
of  it,  as  will  also  the  receipt  clause  indorsed,  and 
the  signatures  of  the  parties  and  witnesses,  and 
attestation  clauses:  {Lindley  v.  Clarkson,  1  C.  & 
M.  439 ;  S.  C,  3  Tyrw.  352 ;  Veale  v.  Nickolls, 
I  M.  &  Ey.  248  ;  Lake  v.  Ashwell,  3  East,  326.) 
But  the  date  and  names  of  the  parties,  and  the 
title  of  the  doed  indorsed  thereon,  will  not  be 
so  calculated ;  for  such  matter  is  not  referred  to 
in  the  deed,  nor  is  it  in  any  way  connected  with 
its  authenticity,  for  if  it  w^e  marked  externally 
as  a  feotfment,  or  as  a  bargain  and  sale,  that 
would  not  prevent  it  from  being  pleaded  as 
a  release  or  an  assignment.  Neither  will  an 
iudorsement  convert  that  into  a  mortgage  which 
is  an  absolute  and  unconditional  conveyance: 
(  mnter  v.  Fearon,  4  B.  &  C.  663.) 

And  where  any  schedule,  inventory,  catalogue  as  to  a 
or  the  like,  is  not  actually  annexed  to  the/deed,  rgfe^eift**^* 
or  indorsed  thereon,  but  were  mer^y  referred  to  by,  but  not 
in  it,  then  such  instruments,  instead  of  being  Se^ed.  °' 
charged  with  the  progressive  duty,  as  part  of  the 
deed  referring  to  them,  were  charged  with  a  dis- 
tinct duty,  and  with  a  progressive  duty  for  the  same 
amount,  under  the  head  "  schedule,  inventory  or 
catalogue."     But  if  such  schedule,  &c.,  although 
bearing  the  distinct  stamp  appropriated  to  it,  was 
annexed  to,  or  indorsed  upon,  any  other  instru- 
ment which  referred  to  it,  it  would  thereby  have 
become  incorporated  into  and  form  part  of  the 
latter  instrument,  and  thus  have  been  rendered 
chargeable  with  the  progressive  duty  accordingly, 
and  the  circumstance  of  such  schedule,  8cc.,  being 
substantively  stamped,   would    have  made  no 
difference  whatever  in  that  respect :  ( Veale  v. 
AlcAollSy   1   Moo.  &  B.  248.)     But  now,  the 
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Chip.  XV. 

anddeedi 
in  ffeneral. 


Want  of 
stamp  in  a 
Bchedale 
referred  to 
In  a  deed 
will  not 
affect  the 
validity  of 
the  deed. 

Want  of 
stamp  does 
not  vitiate 
instrument, 
but  merely 
renders  it 
inadmissible 
in  evidence. 


statute  13  k  14  Yict  c.  97,  after  reciting  tl 
several  acts  now  in  force  relating  to  the  i 
duties,  as  well  as  hy  this  act,  certain  stamp  i 
called  progressive  duties,  are  imposed  upon 
and  instruments  in  respect  of  certain  quao 
of  words  contained  therein,  together  with 
schedule,  receipt  or  other  matter  put  or  end 
thereon,  or  annexed  thereto,  and  that  doubts 
entertained  whether  such  progressive  d 
were  chargeable  on  any  deed  or  instrumei 
respect  of  the  words  contained  in  anj  other 
or  instrument  liable  to  stamp  duty,  and 
stamped,  which  may  be  put  or  endorsed  the: 
or  annexed  to  or  referred  to  in  or  by  such  : 
mentioned  deed  or  instrument,  and  that  it 
expedient  to  remove  such  doubts,  proceec 
enact,  that  the  s^d  progressive  duties  shall 
be  deemed  or  held  to  be,  or  to  have  been  imp 
or  chargeable  upon  any  deed  or  instrumen 
respect  of  the  words  or  any  quantity  of  w 
contained  in  any  other  deed  or  instrument  li 
to  stamp  duty,  and  duly  stamped,  which  ma 
may  have  been  put  or  endorsed  upon,  or  annt 
to  such  firsti-mentioned  deed  or  instrumen 
which  may  be  or  may  have  been  in  any  mai 
incorporated  with  or  referred  to  in  the  sa 
(sect.  11.) 

And  where  such  schedule,  &c.  is  not  annexes 
the  deed,  but  is  merely  referred  to  in  it,  the  v 
of  a  stamp  on  such  schedule,  &c.  will  only  ai 
that  instrument,  but  will  in  nowise  invalic 
that  which  refers  to  it:  {Duck  v.  Bradc 
Mc.  Clel.  217.) 

Neither,  in  point  of  fact,  does  the  want  c 
stamp  invalidate  any  instrument ;  all  it  doei 
to  prevent  its  being  received  in  evidence  u 
the  proper  stamp  is  affixed  to  it,  which,  wj 
done,  will  cause  the  assurance  to  operate  in  p 
cisely  the  same  manner  as  if  the  proper  Stan 
had  been  attached  to  it  at  the  time  of  executi 
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thus  giving  it  a  retrospective  operation  as  from  Chap.  xv. 
the  period  of  its  date :  {Rex  v.  Bishop  of  Chester^  conveyances 
1  Str.  264;   Doe  v.  Whittingham,  4  Taunt.  20;    <md  deeds 
Rogers  v.  James,  7  Taunt.  70;    Robinson  v.  ~?!:f^' 
Mac  Donnelly  3  Mau.  &  Selw.  234.) 

Where   a  deed   stamped  with  a  proper  ctd  Deed  defec- 
valorem  stamp  proves  defective,  on  account  of  proJ)Siy 
sortie  necessary  formality  havinff  been  omitted,  stamped,  is 
and  a  deed  of  confirmation  is  afterwards  made,  a^^e/t 
no  fresh  ad  valorem  duty  will  attach  upon  the  f^J*^fu 
latter  assurance,  which  will  be  properly  charged  not  require 
an  ordinary  35«.  deed  stamp.     Thus  in  Doe  d.  JJi^p^*^ 
Priest  V.  Weston  (1 1  L.  J.  Rep.,  N.  S.,  17,  Q.  B.; 
S.  C,  2  Ad.  &  EL,  N.  S.,  249 ;    2  Gale  &  Dav. 
582),  where  a  vendor  being  abroad,  the  convey- 
ance was  executed  by  his  attorney  under  a  power 
given  by  the  vendor,  but  which  turned  out  to 
have  been  improperly  executed,  so  that  the  deed 
was  defective,  it  was  nevertheless  determined 
that  a  deed  of  confirmation,  executed  by  the 
vendor  on  his  return  to  England  upon  a  35^. 
stamp,  and  endorsed  on  the  defective  conveyance, 
which  was  stamped  with  the  proper  ad  valorem 
stamp,  was  sufficient;  notwithstanding,  it  was 
objected  that  as  the  prior  deed  passed  nothing, 
the  deed  of  confirmation  operated  as  a  convey- 
ance, and  required  to  be  stamped  with  an  ad 
valorem  duty  accordingly. 

Where  a  deed  contains  several  distinct  matters,  when  a  deed 
a  distinct  stamp  will  be  required  in  respect  of^veraidis- 
each ;  as  in  the  case  already  instanced  of  a  pur-  *^^^^5®"' 
chase  and  mortgage  by  the  same  instrument.  So,  stamp  win 
in  the  case  of  a  marriage  settlement,  if  any  of  the  ^  re^ctof 
settled  property  is  bona  fide  purchased,  and  such  eaeb. 
conveyance  is  included  in  the  deed  of  settlement, 
then  an  ad  valorem  stamp  upon  such  purchase 
must  be  attached,  in  addition  to  the  stamps  upon 
the  settlement :  {Lessee  Murphy  v.  ConeUy,  6  Ir. 
Law  R.  1 16.)   But  the  duty  upon  a  purchase  will 
not  attach  unless  in  the  case  of  an  actual  sale ; 

VOL.  n.  p 
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Chap.  XV.  and  DOt  where  such  conveyance  is  a  mere  fan 

cotw^aneet  arrangement  between  the  parties.  Thus,  in  Z> 

and  dHds   ex  dim.  Manifold  v.  Diamond  (4  B.  &  C.  2 

in  ffenerai,  6  D.  &  R.  328),  a  father  by  deed,  reciting   1 

he  had  resolved  and  intended  to  give  and  ass 

unto  his  son,  as  well  in  consideration  of  nati 

love  and  affection,  as  also  in  consideration  of 

provision  the  son  had  that  day  made  (by  boi 

of  1,500/.,  in  augmentation  of  the  portions 

fortunes  of  his  sisters,  conveyed  certain  esta 

to  his  son  in  fee,  the  court  held  the  transact: 

was  not  a  sale,  but  a  mere  family  arrangeme 

notwithstanding,  it  was  contended  the  deed  ¥ 

subject    to   cut  valorem  duty  as  a  conveyan< 

(see  also  Masset/  v.  Nanney,  3  Bing.  N.  C.  47 

Be  Kerry  Glazier,  3  Ir.  Cir.  Rep.  396 ;  Blan 

V.  Herbert,  9  B.  &  C.  396.) 

Ad  valorem        The  ad  valorem  duty  is  charged  on  the  pri 

thSw^Sn-  cipalj  or  only  deed  of  conveyance,  but  it  is  neve 

dpai.  or  only  thclcss  provided  by  the  statute  55  Greo.  3,  c.  Ih 

conreyance.  *^*t  where  in  any  case  not  thereinbefore  special 

provided  for,  of  several  deeds  or  instruments 

writing,  a  doubt  shall  arise  which  is  the  princ 

pal,  it  shall  be  lawful  for  the  parties  to  dete 

mine  for  themselves  which  shsdl  be  so  deeme 

and  to  pay  the  <zd  valorem  duty  thereon  accor( 

ingly;  and  that  if  necessary,  the  other  deed 

instruments  or  writings  on  which  a  doubt  shfl 

have  arisen,  shall  be  stamped  with  a  particuh 

stamp  for  denoting  or  testifying  the  payment  ( 

the  said  ad  valorem  duty,  upon  the  deeds  an 

instruments    being    previously    produced,    an 

appearing  to  be  duly  stamped  in  all  other  ret 

pects.     In  addition  to  this  protection,  the  statut 

13  &  14  Vict.  13  &  14  Vict.  c.  97,  after  reciting  that  doubt 

c.  97, 8. 14.    frequently  arise  as  to  the  stamp  duties  witi 

which  some  deeds  or  instruments  are  chargeable 

and  that  it  is  expedient  that  provision  should  b 

made  whereby  such  doubts  may  be  removed 

enacts,  'Hhat  when  any  deed  or  instrument  liabli 
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to  stamp  duty,  whether  previously  stamped  or  cbap  xv. 
otherwise,  shidl  be  presented  to  the  commissioners  convemnas 
of  inland  revenue,  at  their  office,  and  the  party    and  deeds 
presenting  the   same  shall   desire  to  have  the  ***  ?^*''" 
opinion  of  the  said  commissioners  as  to  the  stamp 
duty  with  which  such  deed  or  instrument  in 
their  judgment  is  chargeable,  and  shall  tender  or 
pay  to  the  said  coramissionersf  a  fee  of  10*.  (which 
shall  be  accounted  for  and  paid  over  as  part  of 
Her    Majesty's    revenues   arising  from   stamp 
duties),  it  shall  be  lawful  for  the  said  commis- 
sioners, and  they  are  herehy  required  to  assess 
and  charge  the  stamp  duty  to  which  in  their 
judgment  such  deed  or  instrument  is  liable,  and 
upon  payment  of  the  stamp  duty  so  assessed  and 
charged  by  them,  or,  in  the  case  of  a  deed  or 
instrument  insufficiently  stamped,  of  such  a  sum 
as,  together  with  the  stamp  duty  already  paid 
thereon,  shall  be  equal  to  the  duty  so  assessed 
and  charged,  and  upon  payment  of  the  amount 
also  payable  by  way  of  penalty  (if  any),  payable 
on  stamping  such  deed  or  instrument,  to  stamp 
such  deed  or  instrument  with  the  proper  stamp 
or  stamps  denoting  the  amount  of  duty  so  paid, 
and  thereupon,  or  if  the  full  stamp  duty  to  which 
in   the  judgment  of  the  said  commissioners  such 
deed  or  instrument  shall  be  liable,  shall  have 
been  previously  paid  and  denoted  upon  the  same 
in  manner  aforesaid,  the  said  commissioners  shall 
impress  upon  such  deed  or  instrument  a  par- 
ticular stamp,  to  be  provided  by  them  for  that 
purpose,  with  such  word  or  words,  or  device  or 
symbol  thereon,  as  they  shall  think  proper  in 
that  behalf,  and  such  last-mentioned  stamp  shall 
be  deemed  and  taken  to  signify  and  denote  that 
the  full  amount  of  stamp  duty  with  which  such 
deed  or  instrument  is  by  law  chargeable  has  been 
paid,  and  every  deed  or  instrument  upon  which 
the  same  shall  be  imposed,  shall  be  deemed  to 
^have  been  duly  stamped,  and  shall  be  receivable 

p2  • 
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Cbap.  XV.  in  all  courts  of  law  and  equity,  notwitlistand 

Convepaneei  ^^7  objection  made    to   the    same    as     be 

•*"^LfS2i   iJisufficiently  stamped,  save  and  except  that  s 

m  i^mi.   last-mentioned  stamp  shall  not  be  impressed  a 

any  deed  or  instrument  chargeable  with  cui 

lorem  duty,  or  by  reference  to  the  head  of  h* 

or  mortgage  in  the  schedule  to  this  act,  wh 

the  same  is  made  as  a  security  for  the  pa3nn 

or  transfer,  or  re-transfer  of  money  or  stc 

without  any  limit  as  to  the  amount  thereof;  f 

provided  always,  that  nothing  herein  contaii 

shall  be  deemed  or  construed  to  extend  to  requ 

or  authorize  the  said  commissioners  to  stamp 

last  aforesaid,  any  probate  of  a  will  or  letters 

administration,  or  to  stamp,  as  last  aforesaid,  s 

deed  or  instrument  aflter  the  signing  or  execut 

thereof,  in  any  case  in  which  the  stamping  ther 

is    expressly  prohibited  by  any  law   in  foi 

(sect.  14);  and  parties  dissatisfied  with  the  < 

termination  of  the  commissioners  may  appeal 

the  Court  of  Exchequer,  and  the  duty  shall  tl 

be  paid  according  to  the  decision  of  that  con 

(sect.  15.) 

rracifcei  The  above  provisions  are  exceedingly  usel 

0  servat  o^Sj^^  cannot  fail  to  give  universal  satisfaction 

the  profession,  and  the  small  costs  incurred  i 

amply  made  up  by  the  removal  of  all  doubt  as 

the  sufficiency  of  the  stamps  which  ought  to 

employed  in  any  transaction  in  which  any  dii 

culty  arises  as  to  the  construction  of  the  Stai 

Acts. 

43  Geo.  3,         The  statute  43  Geo.  3,  c.  127,  also  enactc 

deeds 'ha^^g  witl*  rcspect  to   dccds    having  wrong  stam 

t^^rong     affixed  to  them,  that  any  vellum,  &c.  upon  wh( 

afloz^to      any  instrument  (except  bills  or  notes)  was  i 

them.  grossed,  liable  to  be  stamped  with  a  stamp  of 

particular  denomination,  whereon  was  imprest 

a  stamp  of  different  denomination,  but  of  eqd 

or    greater   value,   such  instrument  might  ] 

stamped  without  payment  of  any  penalty,  m 
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the  same  is  also  re-enacted  by  the  stat.  55  Geo.  3,  chap.  xy. 
c.  184,  except  in  cases  where  the  stamp  is  par-  conv^neet 
ticukrly  appropriate  to  any  other  instrument,    anddtedt 

These  enactments  seem,  however,  to  be  super-       . 

fluous,  as  far  as  deeds  are  concerned,  as  they  have  ^^^'  ^ 
never  been  marked  with  any  specific  character, 
and  although  scheduled  out  as  conveyances, 
leases,  mortgages,  &c.,  yet  no  stamp  has  ever 
been  struck  bearing  any  one  of  those  titles ; 
consequently  a  stamp  of  sufficient  amount  is 
equally  applicable  to  every  description  of  deed. 

Duplicates  and  counterparts  of  conveyances.  As  to  dupii- 
leases  and  mortgages,  were  exempted  from  ad  SSten>art8. 
valorem  duties,  but  were  charged  with  the  ordi- 
nary 35*.  deed  stamp,  under  the  head  of  "Con- 
veyance not  otherwise  provided  for."  Counter- 
parts of  leases  were  assessed  with  a  duty  of  30*. 
only ;  but  duplicates  of  settlements  required  the 
same  stamps  as  the  original  deeds :  (55  Geo.  3, 
c  184,  schedule  Settlement.) 

It  may  be  proper  also  to  remark,  that  under  provisions  of 
the  provisions  of  55  Geo.  3,  c.  184,  where  there  cM^m to  ' 
are  duplicates  of  instruments  chargeable  with  an  severi 
ad  valorem  duty  exceeding  2/.,  one  of  them  only  ^°p^^*^ 
is  to  be  charged  therewith,  and  the  other  or 
others  to  be  charged  with  the  ordinary  duty  on 
deeds  or  instruments  of  the  same  kind,  not  upon 
a  sale ;  and  on  the  whole  being  produced  duly 
stamped  as  thereby  required,  the  latter  shall  also 
be  stamped  with  a  particular  stamp  for  denoting 
or  testifying  the  payment  of  the  said  ad  valorem 
duty. 

Now,  under  the  statute  13  &  14  Vict.  c.  97,  a  13  &  u  vict. 
duplicate  or  counterpart  of  any  deed  or  instru- 
ment of  any  description  whatever  chargeable 
with  any  stamp  duty,  where  such  duty  exclusive 
of  progressive  duty  amounts  to  less  than  5*.,  is 
assessed  with  the  same  duty  as  the  original 
instrument,  including  also  the  progressive  duty, 
if  any,  thereon ;  and  where  the  duty  amounts  to 
or  exceeds  5«.,  a  duty  to  that  amount,  with  a 
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Chap.  XV.  progressive  duty  of  2s.  6d.     With  a  proviso,  t 

Corweiances  ^^  ^^^  latter  case  the  duplicate  or  counterp 

anddeedt    ghsll  DOt  be  available,  unless  stamped   TvitJ 

tnffmaa.   ^g^^^^i^^  stamp  for  testifying  the  payment 

the  proper  stamp  duty  on  the  original   inst: 

ment,  which  particular  stamp  is  directed  to 

impressed  upon  such  duplicate  or  counterpart 

the  same  being  produced,  together  with  the  ori 

nal  deed  or  instrument ;  and  on  the  whole  bei 

duly  executed  and  stamped  in  all  other  respec 

How  fiir  an        It  may  be  laid  down  as  a  general  rule,  that  a 

fnstrument    material  alteration  in  a  deed  after  it  has  begun 

wiuaffectthe  operate,  will  render  fresh  stamps  necessary; 

the  same  time  it  must  be  borne  in  mind,  that 

a  deed  takes  effect  from  the  delivery,  and  r 

from  the  date,  an  alteration  made  subsequen 

to  the  date,  but  prior  to  the  delivery,  will  i 

affect  the  stamp.      This  is  a  matter  of  fact  to 

determined  by  a  jury,  and  evidence  will  be  a 

missible  to  show  that  the  deed  was  delivered  < 

a  different  day  from  that  set  out  at  the  head 

it:   (Stael  v.  Marl,  4  B.   &  C.  272;  Hall 

Cazenovey  4  East,  477 ;  Doe  v.  Telling,  2  Eas 

257;   Styles  v.  JFarde,  4  Bing.  508;  Bishop 

Chambre,  1  M.  &  M.  116.) 

befween™"^^      Where  a  deed  is  made  between  several  partie 

several  par-   it  is  Considered  as  one  entire  transaction,  open 

o^rSe^at     ti^g  as  to  the  different  parts  from  the  time  < 

^erent       execution  by  each,  yet  not  so  as  to  be  absolutel 

perfect    until    all  the  conveying  parties  hav 

signed ;  and  it  seems  that  any  alteration  made  i 

the  deed  during  the  progress  of  such  a  transac 

tion,  leaves  it  valid  as  to  the  party  previousi; 

executing,  provided  the  alteration  does  not  affec 

the  situation  in  which  they  stood.    Hence,  when 

a  deed  made  between  a  former  mortgagee  and  i 

new  lender,  purported  to  surrender  all  the  estate 

and  interest  of  the  mortgagee  to  the  mortgagor, 

and  then  the  mortgagor  conveyed  the  fee  to  the 

new  lender,  and  in  the  interval  between  the 

execution  of  the  deed  by  the  mortgagee  and  the 
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I 

mortgagor,  several  blanks,  not  concerning  the  Chap.  xv. 

mortgagee,  were  filled  in,  the  court  held  that  the  cofweyanea 

deed,  when    executed  by  the  mortgagee,  was   .«»"**•«* 

complete  as  to  him ;    but  with  respect  to  the  *"  ? — 

other  parties,  it  was  in  progress  only,  and  the 

alterations  made  were  only  for  the  purpose  of 

rendering  it  conformable  to  their  wishes.     The 

court  also  observed,  that  there  was  no  authority 

which  said  (and  it  would  be  contrary  to  common 

sense  if  there  were  one)  that  an  alteration  so 

made,  not  operating  on  the  provisions  relating  to 

the  party  previously  signing,  should  avoid  it. 

Here  the  alterations  did  not  in  any  respect  touch 

the  part  of  the  deed  affecting  the  mortgagee.    As 

to  him,  therefore,  there  were  alterations  made  in 

an  immaterial  part,  and  being  made  whilst  the 

deed  was  in  progress,  the  authorities  cited  did 

not  prove  the  instrument  invalid :  (see  also  Doe 

d.  Lewis  v.  Bingham^  4  B.  &  A.  675 ;  Oxenham 

V.  Esctailey  2  Y.  &  J.  501 ;  Philpot  v.  Dobbinson, 

6  Bing.  104;  WUson  v.  Woolfreys,  6  Mau.  &  Sel. 

341.) 

From  the  authorities  above  referred  to,  it  also  As  to  the 
seems  that  the  filling  up  of  the  blanks  after  the  Saaks^fter 
execution  of  the  instrument  by  parties  whom  execution. 
such  blanks  do  not  in  anywise  concern,  will  not 
invalidate  the  testimony  of  the  deed :  (see  also 
Texiner  v.  Evans,  1  Anstr.  228.)  And  it  has 
aUo  been  held  that  a  blank  in  a  composition  deed 
filled  up  with  the  amount  of  a  debt,  after  execu- 
tion, was  a  completion,  and  not  an  alteration  of 
the  deed:  (Hudson  v.  Revett,  5  Bing.  389.) 
And  where  a  minor  is  made  a  party  to  a  convey- 
ance, but  which  he  does  not  execute  until  after 
he  comes  of  age,  tliis  will  not  render  a  fresh 
stamp  necessary ;  for  though  the  parties  sign  at 
different  times,  yet  the  whole  must  be  considered 
as  one  and  the  same  transaction,  and  is  not 
essentially  different  from  a  composition  deed, 
which,  as  already  remarked,  it  is  clearly  settled 
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re-execution 
of  a  deed 
will  not  gire 
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>fhen  void 
for  the  non- 
obaerranoe 
of  proper 
formalities. 


Feoffinent 


may  be  signed  by  each  creditor  without  incurring 
a  repetition  of  duty:  [Bowen  v.  Ashley y  1  N.  R. 
278.)     And  it   seems   that  if   a  feme  covert 
executes  a  deed  during  her  coverture,  which  is 
simply  void,  and  afterwards  becoming  discovert 
re-executes   the   deed,   no  fresh  stamp  will  be 
necessary:  {Goodright  v.  Stathaniy  1  Cow.  201); 
because  the  deed  being  void,  nothing  passed  by 
it ;    consequently  the  stamp  had  no  operation 
until  re-execution,  which,  in  point  of  fact,  was 
the  only  effectual  execution.     But  the  law  is 
otherwise  with  respect  to  a  confirmation  by  a 
remainder  man,  by  indorsing  a  lease  which  had 
been  granted  by  a  tenant  for  life;   because,  in 
the  latter  case,  the  lease  has  taken  effect,  and  the 
stamp  has  been  in  operation,  both  of  which  have 
expired  with  the  lessor,  so  that  nothing  short  of 
a  new  lease  properly  stamped  could   give  the 
tenant  any  legal  interest:    {Bowling  v.    MMy 
1  Mad.  548.)     Neither  will  the  correction  of  a 
mistake  in  certain  instances  be  construed  as  such 
an  alteration  as  to  render  a  fresh  stamp  requi- 
site: (as  to  which  see  Cole  y,  Parker,  12  East, 
475 ;  Knight  v.  Crockjordy  1  Esp.  N.  P.  C.  189 ; 
Sawtell  V.  lAmdon,  5   Taunt.   362;     Coke  v. 
Brummelly  8  Taunt.  439 ;    Lybum  v.  Warring- 
ton, 1  Stark.  N.  P.  C.  163.) 

Neither  will  re-execution  give  validity  to  a 
deed  which  has  become  void  on  account  of  the 
non-observance  of  some  necessary  formality,  as, 
for  example,  the  want  of  enrolment  of  a  deed  of 
bargain  and  sale,  or  of  a  disentailing  assurance 
within  six  months  after  the  delivery ;  for  the 
re-execution  makes  it  a  new  deed,  and  the  enrol- 
ment will  relate  to  that  time,  and  not  to  the 
former  delivery.  But  the  law  is  otherwise  with 
respect  to  feoffments,  which  are  defective  for 
want  of  livery  of  seisin ;  because  there  the  exe- 
cution does  not  operate  until  delivery  of  seisin, 
which  may  be  made  at  any  time  during  the  lives 
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of  the  parties ;  consequently,  if  the  feoffment  be  chap.  xv. 
defective  for  want  of  delivery  of  seisin,  a  fresh  convinces 
stamp  will  not  become  requisite  by  making  that    ««<'  deed* 
perfect  which  was  altogether  incomplete  and  *"  ?!!!_ 
inoperative:  (see  Gov.  on  Stamps,  127.) 

An  alteration,  or  obliteration  by  a  stranger,  As  to  altera- 
or  by  accident,  will  not  have  the  effect  of  avoid-  obUtSatioii 
ing  the  instrument,  or  of  rendering  a  fresh  stamp  after 
necessary  :    (Henfree  v.  Bromley^  6  East,  308.) 
But  if  the  alteration  were  made  by  a  person 
claiming  under  the  instrument,  it  will  avoid  the 
whole  of  it,  so  far  as  that  party's  interests  are 
concerned :  (as  to  which  see  antCy  p.  236.) 

If  the  instrument  is  made  within  this  kingdom,  au  instru- 
that  is  to  say,  within  Great  Britain  or  Ireland,  ^^^L^^ 
it  is  immaterial  whether  it  relates  to  property  if  made 
at  home  or  abroad,  as  the  same  duties  will  attach  ^^^  ^^ 
in  either  case:  (Stonelake  v.  Bubby  5  Bur.  2675.)  ^^J^j^j 
And  the  statute  1  8(  2  Geo,  4,  c.  65,  charges  sttumped,  °  ^ 
with   stamp   duty  all   instruments   which  deal  J^t^*^to 
with  property  situate  within  any  part  of  the  property 
United  Eangdom,  or  which  relate  to  any  act  to  abroad. 
be  done  there  or  elsewhere,  whether  the  same 
shall  be  engrossed  and  executed  at  any  place  or 
places  within  the  United  Kingdom,  or  at  any 
place  or  places  not  within  the  United  Kingdom, 
and  whether  any  of  the  parties  shall  be  resident 
in  or  executing  the  same  in  any  place  either  in 
Great  Britain  or  Ireland,  or  elsewhere, 
f       With  respect  to  deeds  or  other  instruments  As  to 
executed  abroad,  the  statute  13  &  14  Vict.  c.  97,  SS^' 
empowers  the  commissioners  of  inland  revenue  abroad. 
to  stamp  such  instruments  without  the  pa3rment 
of  any  penalty,  provided  such  deed  or  instru- 
ment shall  be  brought  to  them  for  that  purpose 
within  two  calendar  months  from  the  time  when 
the  same  shall  have  been  received  in  the  United 
Kingdom:  (sect.  13.) 

Assignments  by  a  sheriff  of  property  sold  under  Assignnjcnts 
an  execution  are  liable  to  the  same  ad  valorem  ^^  '^^^ 

p  3 
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duties  as  upon  any  other  sales,  nor  is  there  any 
thing  in  the  Stamp  Acts  to  warrant  any  other 
conclusion.  In  a  case  that  occurred  in  Ireland 
the  question  was  certainly  mooted  {Lessee  Nangle 
V.  Ahem,  3  Ir.  Law  Rep.  41)  ;  but  Lord  Chief 
Baron  Brady  observed,  "It  is  true  we  are  not 
to  bring  parties  within  the  meaning  of  an  act 
imposing  duties  on  the  subject,  unless  its  words 
be  clear  and  unambiguous,  but  on  the  other  hand 
we  are  not  to  seek,  by  a  strained  construction  of 
the  language  of  the  acts,  to  create  exemptions  not 
provided  for  by  the  Legislature. 

Conveyances  by  the  assignees  of  a  bankrupt 
or  insolvent  are  likewise  chargeable  with  the 
ad  valorem  duties  ;  as  the  exemption  from  stamp 
duties,  in  proceedings  under  the  bankrupt  and 
insolvent  acts,  do  not  extend  to  purchasers, 
except  in  the  instance  of  an  agreement  for  the 
sale  of  a  bankrupt's  estate,  which,  it  seems,  is 
exempt  from  all  stamp  duty  whatever  {Flather 
v.  Stubbs,  2  Gale  &  Dav.  190)  ;  but  this  only 
relates  to  the  instrument  of  contract,  and  does 
not  affect  the  actual  deed  of  conveyance. 

Conveyances  of  copyhold  estates  are  charged 
with  the  same  duties  as  on  a  sale,  which,  if  the 
surrender  is  made  out  of  court,  must  be  attached 
to  the  memorandum  of  surrender,  and  if  made  in 
court,  to  the  copy  of  court  roll ;  and  where  there 
are  several  deeds  or  instruments,  such  of  them 
as  are  not  charged  with  the  ad  valorem  duty  are 
to  bear  the  stamps  appropriate  to  their  proper 
denomination. 

Surrenders  and  other  instruments  relating  only 
to  copyholds  or  customary  estates  whose  clear 
yearly  value  should  not  exceed  20^.,  were  ex- 
empted out  of  the  preceding  duties  charged  by 
the  55  Geo.  3,  c.  184,  but  they  were  thereinafter 
otherwise  charged,  and  still  are  chargeable,  viz., 
a  duty  of  I/.,  which  was  charged  upon  every 
surrender  or  admission,  whether  made  in  or  oat 
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of  court,  where  the  yearly  value  exceeded  the  chap.  xv. 
sum  of  20s.,  and  where  it  did  not  exceed  that  conveyances 
sum,  a  duty  of  5s.,  with  a  progressive  duty  to    and  deeds 

.1  III  oenerctlt 

the  same  amount.  — 

Voluntary  grants  also  made  by  the  lord  or  lady  voluntary 
of  any  manor  of  any  copyhold  or  customary  8^*^*^- 
lands  or  hereditaments  for  a  life  or  lives,  for  a 
pecuniary  consideration,  and  the  copies  of  court 
roll  of  such  grants,  were  also  within  the  above 
exemptions  from  ad  valorem  duty,  but  such 
voluntary  grant,  or  the  memorandum  thereof, 
whether  made  in  or  out  of  court,  and  with  or 
without  any  admittance  thereon,  shall  exceed 
2O5.,  is  charged  with  a  duty  of  twice  6s.,  and 
where  it  shall  exceed  55.  with  a  duty  of  twice 
5*.,  and  with  a  progressive  duty  of  1/.  in  either 
case. 

It  was  formerly  optional  with  the  commis-  Formerly 
sioners  to  stamp  or  not,  as  they  thought  proper,  tut  now 
an  instrument  on  payment  of    the    duty  and  J^^^J^^f^^^ 
penalties  (Rippiner  v.  Wright,  2  B.  &  A.  478)  ;  missioners 
still,  as  the  object  of  the  Stamp  Acts  was  to  on^^^cnt 
benefit  the  revenue,  they  rarely,  if  ever,  refused  0'  the  duty 
to  stamp,  on  the  duties  and  penalties  being  ten-  ^  ^^  ^' 
dered  to  them ;  but  the  act  of  13  &   14  Vict, 
c.  97,  renders  it  compulsory  on  the  commissioners 
to  stamp  on  payment  of  the  duty  and  penalty : 
(sect.  12.) 

The  penalty  imposed  by  statute  5^6  Will. 
&  Mary,  c.  21,  for  omitting  the  proper  stamp, 
was  500/.  But  this  enormous  exaction  was 
shortly  afterwards  reduced  to  5/.  (stat.  6  &  7 
WilL  3,  c.  12,  s.  7.)  It  was  soon  afterwards, 
however,  increased  to  10/.  (stat.  9  &  10  Will.  3, 
c.  25,  8.  60),  and  afterwards  again  reduced  to  5/. 
But  as  each  of  these  acts  imposed  a  penalty  of 
5/.,  that  penalty  would  have  attached  upon  every 
stamp  omitted,  so  that  if  three  stamps  had  been 
necessary,  and  no  stamp  at  all  had  been  affixed, 
a  penalty  of  15/.  would  have  been  incurred  ;  and 
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Chap.  XV.  a  penalty  of  10/.  if  one  stamp  only  had  been 

c<m9eiittnm  Attached.     But  since  the   Stamp  Consolidation 

anddeedt    Acts,  as  one  duty  only  is  now  payable,  so  one 

«»  9^      penalty  only  can  now  be  charged,  which,  by  the 

13**  M  Vict  *^*   ^^   *    ^^   ^^^**  ^'  ^"^J  ^*  ^^^  chained  at 
c.  97.         *  10/.,  in  addition  to  the  whole  duty,  or  deficiency 

of  duty,  in  lieu  of  any  former  penalty  imposed 
by  law  in  the  like  case  ;  and  when  the  whole  of 
the  duty  or  deficiency  of  duty  to  be  denoted  by 
the  stamps  required  to  be  impressed  on  such 
deed  or  instrument  shall  exceed  the  sum  of  10/., 
.   then  a  |)enalty,  in  addition  to  the   10/.  in  the 
shape  of  interest,  at  51,  per  cent,  per  annum,  on 
the  duty,  or  deficiency  of  duty,  from  the  time 
of  the  execution  of  such  deed  or  instrument ; 
with  a  proviso  that  if  such  interest  shall  exceed 
in  amount  the  said  duty  or  deficiency  of  duty, 
then  there  shall  be  paid  by  way  of  penalty,  in 
addition  to  the  said  duty  or  deficiency  of  duty,  and 
the  said  sum  of  10/.,  and  in  lieu  of  the  said  interest, 
a  sum  equal  to  the  amount  of  the  said  duty  or 
deficiency  of  duty :  (sect.  12.) 
What  will         Upon  payment  of  the  duty  and  penalty,  the 
of  pajmrat    Practice  formerly  was  to  indorse  a  receipt  for  the 
of  penalty     penalty,  which  was  deemed  conclusive  evidence  of 
*°    ^  ^    such  payment  having  been  paid :  {A'pothecarrft 
Company  v.  Jemyhoughy  2   Car.   &  P.  438.) 
But  now,  under  the  recent  enactment,  the  com- 
missioners are  required,  upon  payment  of  the 
duty  and  penalty,  to  cause  such  deed  or  instru- 
ment to  be  stamped  with  a  stamp  for  denoting 
the  payment  of  such  duty  and  penalty,  in  lieu  of 
the  receipt  formerly  given :  (sect.  14.) 
As  to  the  Under  the  pre-existing  law,  the  commissioners 

^^JSes.*^'  had  a  power  of  remitting  the  penalties  on  an 
affidavit  making  out  a  proper  case  for  lenity,  as 
in  a  case  of  urgent  necessity,  where  the  circum- 
stances required  an  immediate  execution  at  so 
late  an  hour,  or  at  such  a  distance  from  any 
stamp  office,  that  a  proper  stamp  could  not  have 
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been  procured  within  the  time  required:  (see  chap. xv. 
Gov.  on  Stamps,  44.)  The  statute  37  Geo.  3,  comeyanees 
also  expressly  provided,  that  if  an  instrument  and  deeds 
not  stamped  without  intention  of  fraud,  be  ***  ?^"'- 
brought  to  be  stamped  within  sixty  days  after 
the  execution,  the  commissioners  may  remit  the 
penalty ;  and  this  time  was  afterwards  extended 
to  twelve  months  by  statute  44  Geo.  3,  c.  98, 
except  as  to  bills,  notes,  drafts,  and  receipts.  Still 
this  remission  of  penalties  rested  entirely  with 
the  commissioners,  who  have  either  remitted  or 
retained  them  as  they  thought  proper ;  and  by  a 
resolulion  of  the  general  board,  notice  was  given, 
that  after  the  1st  day  of  February,  1822,  no 
instroment  signed  or  executed  by  any  party 
thereto,  except  as  thereinbefore  mentioned,  would 
be  permitted  to  be  stamped  without  payment 
of  a  penalty,  unless  sufficient  and  satisfactory 
reasons  were  assigned  by  affidavit  of  the  execu- 
tion of  such  instrument  before  the  same  was  duly 
stamped;  but  that  agreements  for  20s,  duty 
would  be  stamped  without  any  penalty  within 
twenty-one  days  from  the  date.  Now,  under  the 
recent  statute  of  Victoria,,  the  conunissioners, 
upon  oath  or  otherwise,  to  their  satisfaction,  that 
any  deed  or  instrument  hath  not  been  duly 
stamped  previous  to  execution  by  reason  of  acci- 
dent, mistake,  inadvertency,  or  urgent  necessity, 
and  without  any  wilful  intention  to  defraud  the 
revenue  of  the  duty,  if  such  deed  or  instrument 
shall,  together  with  the  duty  thereon,  be  brought 
to  them,  in  order  to  be  stamped  within  twelve 
calendar  months  after  execution,  the  said  com- 
missioners are  empowered  to  remit  either  the 
whole  or  any  portion  of  the  penalty,  and  to 
cause  such  deed  or  instrument  to  be  stamped  on 
payment  of  the  duty  chargeable  thereon  by  law. 
But  this  power  is  not  to  extend  to  instruments 
for  the  stamping  of  which,   after  the  signing 


r 
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Chap.  XV.  thereof  provision  is  made,  or  to  cases  where  the 

Cim^nces  Stamping  is  by  law  prohibited :  (sect.  12.) 

anddMii        Whenever  any  stamps  have  been    inadver- 

m  generoL  ^jj^jy  ^j.  undesignedly  spoiled,  obliterated,  or  by 

As  to  spoiled  aov  means  been  rendered  unfit  for  their  intended 

stamps.  ^  ,  .  1*11 

purpose,  the .  parties  upon  making  oath  to  that 
effect  might  have  obtained  fresh  stamps  from  the 
commissioners  (stats.  5  G^o.  3,  c.  46,  s.  30; 
60  Geo.  3,  c.  43.)  But  this  allowance  will  not 
be  made  if  the  deed  has  been  actually  executed, 
unless  it  is  discovered  that  the  instrument  to 
which  it  is  attached  is  by  some  mistake  altogether 
unfitted  for  the  purpose,  and  the  mistake  cannot 
be  rectified  by  reason  of  the  death  of  the  parties 
thereto,  in  which  case  the  commissioners  are 
empowered  to  allow  the  stamp  on  such  totally 
inoperative  instruments  within  two  calendar 
months  after  the  date,  provided  the  deed  be 
delivered  to  them  to  be  cancelled,  and  the  facts  are 
satisfactorily  proved  on  affidavit.  Instruments 
on  wrong  stamps  are  also  allowed  to  be  ex- 
changed as  circumstances  may  require,  on  satis- 
factory evidence  of  the  mistake.  But,  generally 
speaking,  no  allowance  would  have  been  made 
for  any  stamp  after  six  months  from  the  time  it 
is  spoiled  or  misused. 

The  allowance  made  by  the  commissioners  for 
spoiled  stamps  was  to  give  a  transferable  ticket  for 
an  equal  number  of  stamps  in  one  or  several 
amounts,  instead  of  making  a  pecuniary  pay- 
ment. But  little  inconvenience  was  found  to 
result  from  this  practice,  as  cash  might  generally 
have  been  obtained  for  these  tickets  from  the 
stationers,  either  in  full  or  upon  a  very  small 
discount.  By  a  recent  statute,  however,  the 
commissioners  are  authorized  to  refund  in  money 
in  all  cases  of  spoiled  stamps  :    (stat.  3   &  4 

ofpropert}^       The  act  of  Victoria  does  not  come  into  opera- 
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tion  until  the  1st  of  October,  1850,  as  to  assu-  chap.  xv. 
ranees  whatever,  and  as  it  increases  the  amount  conveyances 
of  duty  to  be  paid  on  sales  or  mortgages,  and    «»«'  <^«^ 

settlements  of  large  amount,  a  proviso  has  been      \. 

inserted  to  indemnify  purchasers,  mortgagors  or  5JjSJ"jSSu.ci, 
settlors,  from  the  increased  duties,  where  the  i850, 
contract  for  such  sale,  mortgage  or  settlement  S,^^*^ 
was  entered  into,  and  the  abstract  of  title  duly  increaMd 
delivered  prior  to  the  20th  day  of  March,  1850, '     ^  •*  y- 
where  such  conveyances,  mortgages  or  settle- 
ments, are  executed  subsequently  to  the  said 
10th  day  of  October,  1850,  but  prior  to  the  Slst 
day  of  J&arch,  1851. 

In  order  abo  to  remove  all  doubts  as  to  the  ^®^®^* 
stamping  of  deeds  in  England  or  Ireland,  relating  stamped 
to  real  or  personal  property  in  Ireland,  the  17th  LonSi"or 
section  of  the  statute  13  &  14  Vict.  c.  97,  after  DttWin. 
reciting  that  it  is  considered  that  under  the  pro- 
visions of  an  act  passed  in  the  first  and  second 
years  of  the  reign  of  King  George  the  Fourth, 
intituled   An  Act  to  remove  doubts  as   to  thei^^ Geo. 4, 
amount  of  Stamp  Duty  to  he  paid  on  Deeds  or  ^' 
other  Instruments  under  the  several  Acts  in  force 
in  Great  Britain  and  Ireland,  any  deed,  agree- 
ment or  other  instrument  which  relates  wholly 
to  real  or  personal  property  in  Ireland,  or  of  any 
other  matter  or  thing  (other  than  the  payment 
of  money),  to  be  done  in  Ireland,  cannot,  after 
the  engrossing  thereof,  be  properly  stamped  else- 
where than  at  the  stamp  office  in  Dublin,  and 
also  that  any  deed,  agreement,  or  other  instru- 
ment, which  relates  to  any  real  or  personal  pro- 
perty situate  elsewhere  than  in  Ireland,  or  to  any 
matter  or  thing  (other  than  the  payment  of 
money),  to  be  done  elsewhere  than  in  Ireland, 
cannot,  after  the  engrossing  thereof,  properly  be 
stamped  elsewhere  than  at  the  stamp  office  in 
London:    and  further  reciting  that  such  con- 
struction of  the  said  act  is  the  occasion  of  incon- 
venience, proceeds  to  enact,  that  any  such  deed 
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Chap,  xv,  or  instrument  as  aforesaid,  may  and  shall,  with- 

CwveZneu  ^^*  regard  to  the    place  where  the  property, 

anddHdt    matter  or  thing  to  which  the  same  may  relate  or 

m  ^Mrai,  y^  situate,  or  may  be  to  be  done,  be  stamped 

with  such  duty  or  duties  as  the  same  may  be 

liable  to,  either  in  the  stamp  office  in  London, 

or  in  the  stamp  office  in  Dublin,  according  as  the 

same  shall  for  that  purpose  be  presented  at  either 

of  the  said  offices. 
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SECTION  IV. 


LEASES. 

Th£RE  are  two  kinds  of  ad  valorem  duties  upon  Two  kinds  of 
leases ;  one    where  a    pecuniary  consideration  ^SHJS^&t^ 
is    given  by  way  of  fine  or  foregift,  and  the  payable  in 
other  upon  the  annual  rental  of  the  property.  ^^^, 
The  amount  of  the  former  will,  as  soon  as  the 
new  Stamp  Act  comes  into  operation,  be  the 
same  as  on  a  conveyance  of  lands  for  a  similar 
sum,  and  the  duty  on  the  rental  will  be  governed 
by  the  amount  of  rental,  as  set  out  in  the  new 
graduated  scale,  which,  as  may  be  perceived  by  the 
Comparative  Table  of  the  Old  and  New  Stamp 
duties  annexed  to  the  present  chapter,  are  now 
considerably  reduced.    With  respect,  however,  to 
leases  granted  for  a  pecuniary  consideration,  the 
new  Stamp  Act,  13  &  14  Vict.  c.  97,  contains  a 
similar  exception  as  was  contained  in  the  statute 
55  Geo.  3,  c.  184,  as  to  leases  for  a  life  or  lives 
not   exceeding  three,  or  for  a  term  of  years 
determinable  with  a  life  or  lives  not  exceeding 
three,  by  whomsoever  granted,  and  leases  for  a 
term  absolute,  not  exceeding  twenty-one  years, 
granted  by  ecclesiastical  corporations  aggregate 
or  sole. 

Under  both  the  statutes  also,  55  Oeo.  3,  c.  184,  Leases 
and  13  &  14  Vict.  c.  97,  leases  granted  in  con-  S^r^ 
sideration  of  a  sum  of  money,  or  by  way  of  a  fine,  tionof  aiine, 
and  also  of  a  yearly  rent  amounting  to  201.  or  above  20/., 
upwards,  are  charged  with  both  the  ad  vah-  ^*SbS* 
rem  duties  payable  for  a  lease  in  consideration  of  stamp  duties. 
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Cbap.  xv.  a  fine,  and  for  a  lease  in  consideration  of  a  rent 
i^g,     only  for  the  same  amount  (save  and  except  the 
—      leases  and  tacks  hereinbefore  excepted.) 
nSnM  and         Lcase  or  tack  of  any  mine  or  minerals^  or  other 
minerals,      property  of  a  like  nature,  either  with  or  without 
any  other  lands,  tenements,  hereditaments,  or 
heritable    subjects,   where    any  portion   of  the 
produce  of  such  mines  or  minerals  shall  be  re- 
served to  be  paid  in  money  or  hind; 
^w  ad  If  it  shall  be  stipulated  that  the  value  of  such 

duties  are  to  portion  of  the  producc  shall  amount  at  least  to  a 
be  regulated.  giy^Q  gum  per  annum,  or  if  such  value  shall  be 
limited  not  to  exceed  a  given  sum  per  annum,  to 
be  specified^  in  such  lease  or  tack,  then  the  said    i 
ad  valorem  duty  on  leases  shall  be  charged  in    ; 
respect  of  the  highest  of  such  sums  so  given  or 
limited  for  any  year  during  the  term  of  such 
lease  or  tack. 
When  ad  ^n^  where  any  yearly  sum  shall  be  reserved 

valorem  j  v  */ 

duties wiiite  in  addition  to,  or  together  with  such  produce, 
^^JJJJi®^  relative  to  the  yearly  amount  or  value  of  such 
yearly  sum  producc,  there  shall  be  no  such  stipulation  or 
^^^^         limitation  as  aforesaid,  the  said  ad  valorem  duty 

shall  be  charged  in  respect  of  such  yearly  sum. 
When  ad  And  where  both  a  certain  yearly  sum,  and  also 

^^S!^^\je  s^ch  produce  relative  to  the  yearly  amount  or 
charged  value  of  which  there  shall  be  such  stipulation  or 
s^^wd^^  limitation  as  aforesaid  shall  be  reserved,  the  said 
^&utiY^  orf  valorem  duty  shall  be  charged  on  the  aggregate 
produce.       of  such  yearly  sum,  and  also  of  the  highest  yearly 

amount  or  value  of  such  produce. 

General  Regulations  as  to  Leases  and  Tachs, 


Where  the  Where,  in  any  of  the  aforesaid  several  cases 
rentTshaii  of  Icasc  or  tack,  any  fine,  premium,  or  grassum, 
com*  CTain  ^^  ^"^^  T&ot,  payable  under  any  lease  or  tack, 
or  victuaL  *  shall  consist  wholly  or  in  part  of  com,  grain,  or 
victual,  the  value  of  such  com,  grain,  or  victual 
shall  be  ascertained  or  estimated  at  and  after  any 
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permanent  rate  of  conversion  which  the  lessee  cha?.  xv 
may  be  specially  charged  with,  or  have  it  in  his  £^^ 
option  to  pay ;  and  if  no  such  permanent  rate  of  — 
conversion  shall  have  been  stipulated,  then  in 
England  and  Ireland  respectively  at  and  after 
the  prices,  upon  an  average  of  twelve  calendar 
months  preceding  the  first  day  of  January  next 
before  the  date  of  such  lease  or  tack,  of  the 
average  prices  of  British  com  published  in  the 
London  Gazette  in  the  manner  directed  by  any 
act  in  force  for  the  commutation  of  tithes  in 
England  and  Wales;  and  in  Scotland^  at  and 
after  the  fiars  prices  of  the  county  in  which  the 
lands  or  any  part  thereof  lie,  upon  an  average  of 
seven  years  preceding  the  date  of  such  lease  or 
tack ;  and  such  respective  values  shall  be  deemed 
and  taken  to  be  the  fine,  premium,  or  grassum, 
or  yearly  rent,  or  part  thereof  respectively,  as 
the  case  may  be,  in  respect  whereof  the  ad 
valorem  duty  shall  be  charged  as  aforesaid. 

And  where  separate  and  distinct  fines,  pre-  where 
miums  or  grassums  shall  be  paid  to   several  d^tinct  fines 
lessors,  being  joint  tenants,  tenants  in  common,  fj^^gri*^^ 
or  coparceners,  in  England  or  Ireland,  or  pro-  lessors. 
prietors  pro  indiviso  in  Scotland,  who  shall  by 
one  and  the  same  deed  or  instrument  jointly  or 
severally  demise  or  lease  the  lands,  tenements, 
hereditaments   or    heritable  subjects   of  which 
they  are  such  joint  tenants,  tenants  in  common 
or  coparceners,  in  England  or  Ireland,  or  pro- 
prietors   pro    indiviso  in    Scotland,   or  where  where 
separate  and  distinct  rents  shall  be  by  one  and  JJ^ct^jg^ilJ 
the  same  deed  or  instrument  reserved  or  made  shaii  be 
payable,  or  agreed  to  be  reserved  or  made  pay-  ^®^®*^- 
able,  to  the  lessor,  or  to  several  lessors,  being 
such  joint  tenants,  tenants  in  common,  or  copar- 
ceners, in  England  or  Ireland,  or  proprietors 
pro  indiviso  in  Scotland,  the  ad  valorem  duties 
shall  be  charged  in  respect  of  the  aggregate 
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cbap.  xv.  amount  of  such  fines,  premiums  or  grassums,  and 
£^      of  such  rents  respectively. 
—  And  where  any  person,  having  contracted  for, 

per^  ^IxL  but  not  having  obtained,  a  lease  of  any  lands  or 
ai«wS K?d  ^*^®^  property,  shall  contract  to  sell  such  lands 
shaUseiihia  or  Other  property,  or  any  part  thereof,  or  his 
anoSier,*to    right  or  interest  therein  or  thereto,  to  any  other 
r**^"riSi  h  P^^^^>  *^^  *  lease  shall  accordingly  be  granted 
afterwards  ^  to  such  other  pcrsou,  the    purchase-money  or 
granted.       consideration  which  shall  be  paid  or  given  or 
agreed  to  be  paid  or  given  to  the  person  imme- 
diately selling  to  such  lessee  shall  be  set  forth  in 
such  lease,  and  such  lease  shall  be  charged  as 
well  with  the  said  ad  valorem  duty  on  such 
purchase-money  or   consideration  as  with  the 
duty  on  the  purchase-money  or  consideration  or 
rent  paid  or  reserved  to  the  lessor. 

Lease  or  tack,  of  any  kind,  not  otherwise 
charged^  is  charged  with  a  common  deed  stamp : 
Provided  always,  that  no  ad  valorem  duty 
shall  be  charged  in  respect  of  any  penal  rent,  or 
increased  rent  in  the  nature  of  a  penal  rent, 
reserved  in  any  such  lease  or  tack  as  aforesaid. 

Any  assignment  or  surrender  of  a  lease  or  tack 
upon  any  other  occasion  than  a  sale  or  mortgage, 
a  duty  equal  to  the  ad  valorem  duty  with  which 
a  similar  lease  or  tack  would  be  chargeable  under 
this  act. 

Provided  always,  that  where  a  similar  lease  or 
tack  would  be  chargeable  under  this  act  with 
any  stamp  duty  amounting  to  1/.  I5s,  or  up- 
wards, then  such  assignment  or  surrender  shall 
be  chargeable  only  with  a  duty  of  II.  I5s, 

Provided  also,  that  no  stamp  duty,  except  the 
said  ad  valorem  duty,  shall  be  chargeable  for  or 
in  respect  of  any  lease,  whether  in  possession, 
reversion,  or  remainder,  expressed  to  be  granted 
in  consideration  of  the  surrender  of  an  existing 
lease  and  also  of  a  sum  of  money. 
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Xieases  of  waste  and  uncaltivated  lands,  to  any  Chap.  xv. 
poor  or  labouring  persons  for  any  term  or  terms      una, 
not  exceeding  three  lives,  or  ninety-nine  years,       — 
where  the  fine  shall  not  exceed  5«.,  nor  the  watte  lands, 
reserved  rent  one  guinea  per  annum,  and  the  ^'^pted 
counterpart  and  duplicates  of  such  leases  are  from  stamp 
exempted  from  all  stamp  duty.    But  this  exemp-  ^^^* 
tion  will  not  extend  to  building  leases. 
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SECTION  V. 


MORTGAGES,  BONDS,  WARRANTS  OF  ATTORNEY, 

ETC. 


Stamp  duties 
regalated 
by  principal 
sam  ad- 
vanced 
without 
regard  to 
Interest 


No  stamp 
duty  payable 
in  respect  of 
interest 
accrued. 


As  to  bonds 


Mortgages,  bonds,  and  warrants  of  attorney, 
when  given  as  a  security  for  the  payment  of 
money,  were,  and  still  are,  all  of  them,  subjected 
to  the  same  amount  of  stamp  duties.     This  duty 
is  regulated  by  the  principal  sum  secured,  with- 
out regard  to  interest,  banker's  commission,  or 
charges  of  a  like  kind;  hence,  where  the  sum 
secured  by  a  bond  is  limited  to  1,000/.,  a  stamp 
sufficient  to  cover  that  sum  will  entitle  the  obligee 
to  sue  for  interest  and  commission,  as  well  as  for 
the  1,000/.  {Frith  v.  Rotheram,    10  Jur.  208 ; 
overruling  Dickson  v.  Cctss,  1  B.  &  Ad.  343.) 
Neither  is  any  duty  payable  on  interest  already 
become  due ;  so  that  if  a  bond  be  given  for  a  debt 
of  3,000/.  and  bygone  interest,  and  is  stamped 
only  for  3,000/.,   it  will    be  sufficient.      The 
words,  "definite  and  certain  sum,"  are  consi- 
dered to  refer  to  the  principal  sum  only ;  and 
the  interest,  whether  bygone  or  subsequent,  is  in 
the  nature  of  damages  for  the  non-payment  of 
the  sum  advanced,  and  does  not  fall  within  the 
meaning  of  a  definite  and  certain  sum  secured: 
(Barker  v.    Smark,  M.    &  W.    50;    Dixon  v. 
Robinson,  1  Moo.  &  R.  115;  Foreman  v.  L>eyes, 
5  Car.  &  P.  419 ;  Dearden  v.  Binns,  1  Man.  & 
Ry.  131 ;  Pierrepont  v.  Gower,  4  M.  &  G-.  795 ; 
2  Dowl.  N.  R.  652.) 

Under  the  statute  55  Geo.  3,  c.  184,  schedule 
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**  Mortgage,"  where  a  bond  was  given  by  way  chap.  xv. 
of  a  collateral  security  to  a  mortgage  or  other   ^~ — 

•      *  J.     '  'J.'  J     V  J  X      Mortgages, 

instrument    m   writing,    and    bore   even   date      bonds, 
therewith,  and  was  referred  to  in  such  bond,  a  <Xnw3^*<?c. 
1/.  stamp  would  have  been  sufficient  to  cover  it,   .   — 
"whatever  the  amount  of  the  mortgage  might  have  way  of  ^ 
been  {55  Geo.  3,  c.  184,  schedule  "Mortgage")  ;  ^^^^^^ 
that  is,  provided  the  bond  bore  even  date  with 
the  mortgage,  or  was  referred  to  in  it,  for  if  it 
bore  a  different  date  it  would  have  required  the 
same  ad  valorem  duty  as  an  ordinary  bond  for 
the  same  amount,  although,  in  point  of  fact,  it 
was  executed  simultaneously  with  the  mortgage 
deed :  (  Wood  v.  Norton,  9  B.  &  C.  885.) 

A  similar  enactment  to  that  contained  in  the  statute 
act  55  Geo.  3,  c.  184,  with  respect  to  mortgage  cfw/*^*^*' 
bonds  bearing  even  date  with  mortgage,  is  con- 
tained in  the  new  Stamp  Act  (13  &  14  Vict. 
c.  97) ;  but  in  the  latter,  where  the  sum  secured 
does  not  exceed  800/.,  the  same  ad  valorem  duty 
is  payable  as  on  a  mortgage  for  securing  the  like 
amount,  and  where  the  sum  shall  exceed  800/., 
then  a  duty  of  1/. 

With  respect  to  original  mortgages,  any  con-  what  species 
veyance  of  land  or  property  whatsoever,  in  trust  ^S^JSJ? 
to  be  sold,  or  otherwise  converted  into  money,  ^  a  mort- 
which  shall  be  intended  only  as  a  security,  and  ^^^' 
shall  be  redeemable  before  the  sale  or  other  dis- 
posal thereof,  either  by  express  stipulation,  or 
otherwise,  except  where  such  conveyance  shxill  be 
made  for  the  benefit  of  creditors  generally,  or  for 
the  benefit  of  creditors  specified,  who  shall  accept 
the  provision  made  for  the  payment  of  their  debts 
in  satisfaction  thereof,  or  who  shall  exceed  five 
in  number;  will  be  classified  under  that  head. 
As.  will  also  any  defeasance,  letter  of  reversion, 
back  bond,  declaration,  or  other  deed  or  writing 
for  defeating  or  making  redeemable  or  explaining 
or  qualifying  any  conveyance,  disposition,  assig- 
nation or  tack  of  any  landed  estate  which  shall 
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GoAP.xv.  be  apparently  absolute,  but  intended  only  as  a 
W^,   security. 

ffonds.  Hence,  whatever  agreements,  clauses  or  cove- 
attorney,  Sc  nants  there  are  in  a  conveyance,  and  notwith- 
Erery^  Standing  they  seem  to  import  an  absolute  dispo- 
instrument  sition  or  conditional  purchase,  still,  if  upon  the 
iTmoriSnige  "^^olc  it  appears  to  have  been  the  intention  of 
wm  have  the  parties  that  such  conveyance  should  only  be 
operation,  a  mortgage,  or  pass  a  redeemable  estate,  it  will 
always  be  so  construed,  and  should  be  stamped 
accordingly :  {Howard  v.  Harris^  1  Vem,  190 ; 
S.  C.  2  Ch.  Ca.  61,  147;  1  Eq.  Ca.  Abr.  311, 
pi.  1 1 ;  James  v.  Oades,  2  Vem.  402 ;  S.  C.  2 
Ventr.  365.)  Nor  will  the  mere  absence  of  a 
covenant  to  pay  the  money  make  it  less  a  mort- 
gage: (Howell  V.  Price,  Pre.  Ch.  421 ;  JPry  v. 
Porter  J  1  Ch.  Ca.  141 ;  Howard  v.  Harris,  1 
Vem.  33 ;  fFeUington  v.  Mackintosh,  2  Atk.  569 ; 
Mitchell  V.  Harris,  2  Yes.  sen.  129.)  Hence 
equity  will  not  permit  the  right  of  redemption  to 
be  confined  to  the  lifetime  of  the  mortgagor: 
(Jason  V.  Eyres,  2  Ch.  Ca.  53 ;  KebnngUm  v. 
Gardiner,  1  Vem.  192,  cited ;  Spurgeon  v.  Col- 
lier, 1  Eden,  55 ;  Newcombe  v.  Bonham,  1  Vem. 
214;  Ord  v.  SmUh,  Sel.  Ca.  Ch.  9;  Price  v. 
Perrie,  2  Freem.  258;  Fhyer  v.  Lavington, 
1  P.  Wms.  261 ;  Goodman  v.  Grierson,  1  Ball  & 
B.  278 ;  Seton  v.  Slade,  7  Ves.  273) ;  or  to  be 
restricted  to  a  particular  line  of  heirs,  as  heirs 
of  the  body  (Howard  v.  Harris,  sup,) ;  for  in 
either  case  the  heir-general  of  the  mortgagor 
will  be  permitted  to  redeem,  which  equity,  it 
has  been  determined,  will  extend  also  to  an 
assignee  (1  Vem.  31),  upon  the  well-established 
equitable  principle,  of  '^  once  a  mortgage  always 
a  mortgage :"  (East  India  Company  v.  AtAyns, 
Com.  349.) 

Hence,  even  when  there  is  an  express  contract 
between  the  mortgagor  and  mortgagee,  at  the 
time  of  the  loan,  that  in  case  of  default  in  pay- 
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ment  the  latter  shall  be  entitled  to  purchase  the  chap.  xv. 
lands  absolutely  for  a  specified  sum,  a  court  of  j/i„;^„, 
equity  would  not  enforce  the  contract,  or  aUow      bond*,  ' 
it  to  debar  the  mortgagor  of  his  right  of  redemp-  X«4?*?. 
tion :  (Price  v.  Perrie,  2  Freem.  258 ;  Willett  v.       — 
WinneUy  1  Vem.  431 ;  Jennings  v.  Wend,  2  ib, 
520;  B&wen  v.  Edwards^  1  Ch.  Rep.  222.) 

Still,  for  all  this,  it  does  not  necessarily  follow  conditional 
that  every  conditional  sale  is  to  be  treated  as  a  tin^iished 
mortgage,  or  that  a  mortgagor  may  not  give  his  ^">m  mort- 
mortgagee  a  preference  of  pre-emption,  for  within 
proper  limits  a  conditional  sale  may  be  supported 
even  in  equity ;  so  on  the  other  hand,  lands  may 
be  sold  and  conveyed,  and  yet  the  vendor  may 
reserve  to  himself  a  power  of  re-purchasing 
within  a  given  time  and  upon  certain  stipula- 
tions, and  this  will  not  be  a  mortgage,  but  merely 
a  conditional  sale,  but  which  will  become  abso- 
lute in  case  the  vendor  fails  to  comply  with  the 
prescribed  conditions  within  the  appointed  time. 
Hence,  where  a  deed  of  conveyance  contained  a 
proviso  that  if  the  vendor  would  repay  the  pur- 
chase-money (950Z.)  within  one  year,  and  give 
the  vendor  lOOZ.  for  his  pains,  he  should  re- 
purchase his  estate.  The  Lord  Keeper  said,  that 
where  there  was  a  clause  or  provision  to  re- 
purchase, the  time  limited  ought  to  be  precisely 
observed,  and  therefore  held  that  this  was  not  a 
mortgage,  but  a  conditional  sale:  {Barrett  v. 
Sabine^  1  Vem.  268  ;  see  also  Cary  v.  Puifore, 
Pre.  Ch.  95.) 

And  where  a  grantee  of  lands  subjected  to  a  to  render  an 
limited  power  of  redemption  has  not  all  the  ^^^^*g 
remedies  of  a  mortgagee,  the  conveyance   has  remedies 
been  holden  to  be  a  conditional  sale,  and  not  a  mutual!^ 
mortgage.     The  fair  criterion  in  equity  to  de- 
cide whether  a  deed  be  a  mortgage  or  not  is,  are 
the  remedies  mutual  and  reciprocal  ?     Has  the 
grantee  all  the  remedies  a  mortgagee  is  entitled 
to  ?     If  he  has  not,  it  vdll  be  decisive  to  show 
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Chap.  XV.  that  the  transaction  between  the  parties  was  not 
Mortgage$,  ^^^^  ^^  ^  mortgage,  but  a  conditional  sale.  Thus, 
*on<*».  where  some  lands  were  conveyed  in  lieu  and 
attorney,  ice  Satisfaction  of  a  portion  charged  on  them,  with  a 
clause  of  redemption,  if  the  portion  was  paid 
within  ten  years,  there  being  no  covenant  for 
payment  of  the  portion,  or  any  collateral  seen- 
rity,  a  redemption  was  refused  after  the  ten 
years ;  for  if  the  produce  of  the  sale  of  the  lands 
were  insufficient  to  discharge  the  portion,  the 
grantee  could  have  no  remedy  against  the  grantor 
to  recover  the  deficiency :  (  Goodman  v.  Griersan, 
2  BaU  &  B.  274.)  So,  in  an  earlier  case  {Flo^ 
V.  Lavington^  1  P.  Wms.  268),  a  man  for 
800Z.  consideration  granted  a  rent-charge  of 
48Z.  a  year  in  fee,  upon  condition  that  if  the 
grantor  during  Ids  life  should  give  notice  to  pay 
in  the  800/.  by  instalments,  viz.  100/.  at  the  end 
of  every  six  months,  and  should  do  this  daring 
his  whole  lifetime,  the  grant  should  be  void ;  but 
there  was  no  covenimt  in  the  deed  for  the  grantor 
of  the  rent-charge  to  pay  the  money,  and  the 
rent-charge  was  much  less  than  the  interest  of 
the  money  then  came  to  (for  the  interest  at  that 
time  was  8/.  per  cent.)  After  the  grantor's  death, 
the  grantee  of  the  rent-charge  conveyed  it  over 
to  a  purchaser,  since  which,  after  the  expiration 
of  sixty  years,  the  heir  brought  his  bill  to  re- 
deem, but  it  was  dismissed,  the  court  observing, 
that  here  several  circumstances  occurred,  which, 
though  each  of  them  singly  might  not  be  suffi- 
cient to  bar  the  redemption,  yet  all  of  them 
joined  together  were  strong  enough  to  prevail 
over  it.  In  MeUor  v.  Lees  (2  Atk.  494),  also, 
the  plaintiff's  grandfather  mortgaged  the  lands 
in  fee  to  secure  200/.,  and  the  mortgagee  demised 
the  lands  to  the  plaintiff's  father  for  5,000  years, 
at  12/.  a  year  rent  for  the  first  three  years,  and 
10/.  a  year  for  thQ  remainder  of  the  term ;  and 
if  in  the  space  of  the  three  years  the  200/.  was 


ON  CONVETANCES.  321 

paid,  and  the  interest,  then  the  premises  were  to  chat.  xy. 
be  re-conveyed.  Receipts  were  given,  sometimes  Mortgagtf 
for  interest,  and  sometimes  for  a  rent-charge.  &<>»*.  ' 
The  200/.  lent  was  charity  money  directed  to  be  ZZr^J^. 
laid  out  in  lands  in  fee,  and  the  rents  applied  for  — 
certain  charitable  purposes.  After  a  lapse  of 
forty-eight  years  the  pluntiff  gave  notice  he 
would  pay  the  money,  but  the  defendant  refused 
to  take  it,  and  insisted  it  was  an  absolute  pur- 
chase, and  it  was  so  decreed  by  the  Master  of 
the  RoHs,  and  on  appeal.  Lord  Hardwicke  being 
of  the  same  opinion,  affirmed  the  decree:  (see 
also  Eadsworth  v.  Griffiihy  2  Eq.  Ca.  Abr.  955, 
p.  9;  S.  C.  15  Vin.  Abr.  595 ;  King  v.  Bromley, 
Eq.  Ca.  Abr.  595,  p.  8 ;  S.  C.  5  Bac.  Abr.  10 ; 
CoUereU  v.  Purchase,  Ca.  temp.  Talb.  61 ;  Tas- 
burgh  V.  Eehlifiy  2  Bro.  P.  C.  265,  edit.  Toml. ; 
miUams  V.  Owen,  12  L.  J.,  N.  S.,  207,  Ch. ; 
Sampson  v.  PaMison,  1  Hare,  533;  Davis  v. 
Thcmas,  1  Russ.  &  Myl.  507.)  In  order,  how- 
ever, that  a  conveyance  may  be  construed  as  a 
defea^ble  sale,  the  court  must  be  fully  satisfied 
that  it  was  not  originally  a  mortgage  ( Sevier  v. 
Greenway,  19  Ves.  413 ;  Vemer  v.  fvinstanley, 
2  Sch.  &  Lef.  393),  for  whatever  the  assurance 
was  in  the  first  instance,  no  subsequent  agree- 
ment of  the  parties  can  alter  its  operation ;  if 
originally  a  mortgage,  or  a  sale,  so  it  must  con- 
tinue, with  all  the  incidents,  properties  and 
liabilities,  appertaining  to  those  assurances  re- 
spectivdy :  ^Newcombe  v.  Bonham,  1  Vern.  7  ; 
Sabine  v.  Barrett,  ib,  268;  1  Hughes'  Pract. 
MiMTt.  7-9.) 

An  agreement,  contract,  or  bond,  accompanying  EqaitaUe 
an  equitable  mortgage  by  deposit  of  title  deeds,  ™®'^*8«'* 
must  also  be  stamped  as  an  actual  mortgage. 
But  if  the  ad  valorem  duty  is  paid  on  such  agree- 
ment, then  a  common  35«.  deed  stamp,  with  a 
progreasiye  duty  of  25«.  will  be  sufficient  to  cover 
the  latter  assorance. 

q2 
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55  Geo.  3, 
c.  184. 


13  &  14  Vict 
c.  97. 


Mortgage  to 
secure  rent- 
charge  or 
annuity. 


Transfers  of 
mortgages. 


The  duties  on  mortgages  being  now  placed  on 
a  regularly  graduated  scale,  those  on  small 
sums  are  considerably  reduced,  whilst  on  larger 
amounts  thej  are  proportionally  increased,  nor  is 
there  now  any  limit  at  which  the  duty  now  ceases, 
whereas,  under  the  pre-existing  law,  no  duties 
were  charged  upon  mortgages  exceeding  20,000/. 

When  a  mortgage  was  made  as  a  security  for 
money  to  be  thereafter  lent,  where  the  sum 
was  not  to  exceed  a  specified  amount,  then  the 
same  duty  was  payable  as  upon  such  specified 
amount;  but  where  the  sum  secured  was  un- 
limited in  amount,  then  a  251.  stamp,  being  a 
stamp  adapted  to  the  highest  amount  c^  mortgage 
security,  was  required :  (stat.  55  Geo.  3,  c.  184, 
schedule  "  Mortgage.")  But  now,  under  the  new 
Stamp  Act  (13  &  14  Vict.  c.  97,  schedule  "Mort- 
gage"), where  the  total  amount  to  be  ultimately 
recoverable  shall  be  uncertain  in  amount  or 
limit,  then  the  same  shall  be  available  as  a 
security  or  charge  for  such  an  amount  only  of 
money  or  stock  intended  to  be  thereby  secured 
as  the  ad  valorem  duty  denoted  by  any  stamp  or 
stamps  thereon,  will  extend  to  cover. 

Under  the  same  statute  also  (13  &  14  Vict 
c.  97,  schedule  "  Mortgage"),  where  any  deed  or 
instrument  as  aforesaid  shall  be  made  respec- 
tively as  a  security  for  the  payment  of  any  Tent- 
charge  or  annuity,  or  any  sum  or  sums  of  money 
by  way  of  repayment,  or  in  satisfaction  and  dis- 
charge, or  in  redemption  of  any  sum  of  money 
lent,  advanced  or  paid,  as,  for,  or  in  the  nature  of 
a  loan  intended  to  be  repaid,  satisfied,  and  dis- 
charged, or  redeemed  in  manner  aforesaid,  the 
same  duty  is  made  chargeable  as  on  a  mortgage 
for  a  sum  of  money  so  lent,  advanced,  or  paid. 

With  respect  to  transfers  of  mortgages,  some 
considerable  perplexity  arose  where  a  further 
advance  had  been  made,  and  fresh  stipulations, 
provisos  or  covenants  were  entered  into,  as  to 
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whether  such  an  assurance  would  have  been  cbaf.xv. 
covered  by  a  simple  ad  valorem  stamp  on  the  Mortgages, 
further  advance  only.  The  early  authorities  *<>»<*«» 
having  supported  the  doctrine  that  the  ad  valorem  ZZrney,^^. 
stamp  would  be  sufficient  {Doe  dem,  Bartley  v.  — 
Gray,  3  Ad.  &  EL  39 ;  S.  C.  4  Nev.  &  Man. 
719;  Doe  y.  Roe,  4  Bing.  N.  C.  737 ;  ^.Q.sub 
nam  Doe  dem.  Barnes  v.  Moe,  6  Scott,  525) ;  and 
that  a  fresh  covenant  for  payment  of  the  original 
sum,  and  farther  advances  at  a  different  day  from 
that  mentioned  in  the  original  mortgage,  would 
not  render  any  further  stamp  necessary.  But 
after  this  doctrine  had  been  long  acted  upon,  and 
a  very  legion  in  multitude  of  transfers  of  mort- 
gages prepared  in  accordance  with  it,  the  pro- 
fession were  suddenly  startled  by  finding  the 
whole  doctrine  completely  overruled  by  the  de- 
cision in  Humberstons  v.  Jones  (16  L.  J.,  N.  S. 
393),  which  was  followed  in  some  other  cases 
which  were  determined  shortly  afterwards  {Rush' 
brook  V.  Hoody  10  L.  T.  88 ;  Crawley  v.  Gut' 
teridge^  ib.  372),  in  all  of  which  it  was  decided, 
that  an  {id  valorem  stamp  on  the  further  charge 
was  insufficient,  whenever  the  deed  contained  a 
new  proviso  for  redemption,  a  fresh  power  of 
sale,  or  a  fresh  covenant  from  the  mortgagor 
for  payment  of  principal  and  interest.  The 
confusion  and  inconvenience  which  the  latter 
decisions  occasioned  is  indescribable  ;  but  all 
these  difficulties  are  at  length  removed  by 
the  new  Stamp  Act,  by  the  seventh  section  of 
which,  after  reciting  that  doubts  had  arisen  as  to 
certain  stamp  duties  in  Great  Britain  and  Ireland 
respectively,  payable  under  the  said  act  of  the 
fifty-fifth  year  of  the  reign  of  King  George  the 
Third,  the  said  act  of  the  third  year  of  the  reign 
of  King  George  the  Fourth,  and  the  several  acts 
respectively  therein  recited  or  mentioned,  and 
the  .said  act  of  the  sixth  year  of  the  reign  of 
Her  present  Majesty,  or  under  some  or  one  of 
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Chap.. XV.  the  Said  several  acts  respectively,  upon  or  in 
Mortgages,   Tcspect  of  Certain  deeds  or  instruments  herein- 
wmranLof  ^^^^^  mentioned,  and  that  it  is  proper  such  doubts 
attorney,  i:c.  should  be  Fcmoved,  procccds  to  enact,  **  That 
any  transfer,  or  assignment,  disposition,  or  as- 
signation, already  made,  or  which,  on  or  before 
the  10th  day  of  October,  1850,  may  be  made,  of 
any  mortgage,  or  wadset,  or  of  any  security  in 
the  said  acts,  or  any  of  them  mentioned,  or  of 
the  benefit  thereof,  or  of  the  money  or  stock 
thereby  secured,  shall  not,  by  reason  of  its  con- 
taining any  further  or  additional  security  for  the 
payment  or  transfer  or  re-transfer  of  such  money 
or  stock,  or  any  interest  or  dividends  thereon,  or 
any  new  covenant,  proviso,  power,  stipulation  or 
agreement,   or  any   other  matter  whatever  in 
relation  to  such  money  or  stock,  or  the  interest 
or  dividends  thereon,  or  by  reason  of  its  con- 
taining all  or  any  of  such  matters,  be  or  be 
deemed  to  be  liable  to  any  further  or   other 
duty  (except  progressive  duty)  than  the  duty 
hereinafter  mentioned  (that  is  to  say),  where  no 
further  money  or  stock  has  been  or  shall  be  added 
to  the  principal  money  or  stock  already  secured, 
a  stamp  duty  of  one  pound  fifteen  shiUings,  and 
where  any  further  sum  of  money  or  stock  has 
been  or  shall  be  added  to  the  principal  money 
or  stock  already  secured,  the  same  stamp  duty 
only  as  on  a  mortgage  or  wadset  for  such  further 
sum  or  stock;  and  that  any  deed  or  instrument 
already  made,  or  which  may  be  made  as  afore- 
said,  operating   or  intending  to   operate  as  a 
further  charge  or  as  a  security  for  any  further 
or  additional  money  or  stock  advanced  upon  any 
property  already  comprised  in  any  mortgage  or 
other  security,  shall  not  by  reason  of  its  con- 
taining all  or  any  of  the  matters  aforesaid,  in 
relation  to  the  moneys  or  stock  previously  se- 
cured, or  the  interest  or  dividends  thereon  be 
deemed  or  be  liable  to  any  further  or  other  stamp 
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duty,  than  the  duty  chargeable  on  an  original  Chap.  xv. 
mortgage  for  the  further  or  additional  money  or   j/oJi^„, 
stock,  in  and  by  such  deed  of  further  charge     *<>«<*»» 
or  security  charged  or  secured  or  intended  so  S^»cy'J«. 
to  be."  j^^—^ 

The  duties  upon  transfers  upon  mortgages  made  new  duties 
after  the  10th  of  October,  1850,  where  no  further  fe^^St- 
sum  of  money  or  stock  shall  be  added  to  the  gage- 
principal  money  or  stock  already  secured,  where 
such  principal  money  shall  not  exceed  in  amount 
or  value  the  sum  of  1,400/.,  the  same  duty  is 
charged  as  on  a  mortgage  for  the  total  amount  or 
value  of  such  principal  money  or  stock.     And  if 
such  principal  money  or  stock  shall  exceed  the 
sum  of  1,400/;,  then  a  duty  of  1/.  15*. 

And  where  any  further  sum  of  money  or  stock  Where  there 
shall  be  added  to  the  principal  money  or  stock  ^^nce,^' 
already  secured,  the  same  duty  as  on  a  mortgage  duty^^o  be 
or  wadset  for  such  further  money  or  stock  only,  in  respect  of 
and  with  a  proviso  that  no  such  deed  or  instru-  ^IJjUe  onfy. 
ment  as  aforesaid  shall  in  any  of  the  cases  be 
chargeable  with  any  further  or  other  duty  than 
is  herein  expressly  provided  (except  progressive 
duty),  hj  reason  of  its  containing  any  further 
or  additional  security  for  the  payment  or  transfer 
or  re-transfer  of  such  money  or  stocks,  or  any 
interest  or  dividends  thereon,  or  any  new  cove- 
nant, proviso,  power,  stipulation,  or  agreement  or 
other  matter  whatsoever  in  relation  to  such  money 
or  stock,  or  the  interest  or  dividends  thereon,  or 
by  reason  of  its  containing  all  or  any  of  such 
matters;     And  in  every  other  case  not  before 
expressly  provided  for,  the  transfer  is  chargeable 
with  a  common  355.  deed  stamp. 

Any  deed  or  instrument  made  for  the  further  as  to  instru- 
assurance  only  of  any  estate  or  property  which  ^J^e  pur- 
shall  have  been  already  mortgaged,  pledged  or  pose  of 
charged  as  a  security,  by  any  deed  or  instrument,  ^^^l^' 
which  shall  have  paid  the  ad  valorem  duty  on 
mortgages  or  bonds  chargeable  upon  any  act  or 
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Ciu».  XT.  acts  in  force  at  the  time  of  making  such  last- 

uortQagett   oi^ntioned  deed  or  instrument.     And  also  anj 

&o»<b»     deed  or  instrument  made  as  an  cukUtional  or 

^on^,  Sc  further  security  for  any  sum  or  sums  of  monej, 
—  or  any  share  or  shares  of  any  of  the  stocks  or 
funds  before  mentioned,  which  shall  hare  been 
already  secured  by  any  deedor  instrament,  which 
shall  have  paid  the  said  ad  valorem  doty  on 
mortgages,  or  bonds  chargeable  as  aforesaid, 
where  the  total  amount  of  the  value  of  the  money 
or  stock  already  secured,  and  in  respect  whereof 
the  said  ad  valorem  duty  shall  have  been  paid, 
shall  not  exceed  the  sum  of  1,400/.,  be  chaige- 
able  with  the  same  duty  as  on  a  mortgage  or 
wadset  for  the  amount  or  value  of  the  said 
money  or  stock,  and  in  any  other  case  with  a 
duty  of  1/.  15*,;  but  with  a  proviso,  that  if  a 
further  sum  of  money  or  stock  shall  be  added  to 
the  principal  money  or  stock  already  secured, 
such  deed  or  instrument  for  further  assurance  or 
additional  or  further  security,  either  by  the 
mortgagor,  or  by  any  person  entitled  to  the  pro- 
perty mortgaged  by  descent,  devise,  or  bequest 
from  such  mortgagor,  shall  be  chargeable  only 
(exclusive  of  progressive  duty\  with  the  <id 
valorem  duty  on  mortgages  under  this  act,  in 
respect  of  such  further  sum  of  money  or  stock 
in  lieu  of  the  duty  aforesaid,  notwithstanding 
that  the  same  deed  or  instrument  may  also  con- 
tain any  covenant  either  by  the  mortgagor  or  by 
any  person  entitled  as  aforesaid,  proviso,  power, 
stipulation,  or  agreement,  or  other  matter  what- 
ever in  relation  to  the  money  or  stock  already 
secured,  or  the  interest  or  dividends  thereon. 

Reconvey-         Reconveyances  of  mortgages,  prior  to  the  new 

SSrtMged     Stamp  Act,  were  charged  with  a  common  35«. 

piMSses.  deed  stamp,  with  a  progressive  duty  of  26s,  \ 
but  now,  under  the  recent  enactment,  such 
assurance,  where  the  total  amount  of  principal 
money  at  any  time  secured  shall  not  exceed  the 
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sum  of  1,400/.,  is  chargeable  with  the  same  duty  cbap.  xv. 
as  on  a  mortgage  for  the  amount  so  secured,  and  M&rtgaga, 
in  any  other  case  with  a  duty  of  1/.  155.  &o*«^. 

With  respect  to  copyholds,  where  any  copy-  !u^^*itc 
holds  are  mortgaged  by  means  of  a  conditional  ^  ~^^ 
surrender  or  grant,  the  ad  valorem  duties  are 
chargeable  on  the  surrender  or  grant,  or  the 
memoraBdum  thereof,  if  made  out  of  court,  or 
on  the  copy  of  court  roll,  if  made  in  court.  But 
where  copyholds  are  charged  together  with  other 
property  for  securing  one  and  the  same  sum  of 
money,  the  ad  valorem  duty  will  be  chargeable 
on  the  deed  or  instrument  relating  to  the  other 
property  (stat.  55  Geo.  3,  c.  184,  schedule  "Mort- 
gage) ;"  consequently,  if  copyholds  are  the  sole 
subject-matter  of  the  mortgage,  the  ad  valorem 
stamp  should  be  attached  to  the  memorandum  of 
surrender  or  copy  of  court  roll,  according  as  the 
surrender  is  made  in  or  out  of  court;  but  where 
property  of  any  other  tenure  is  included,  then 
the  ad  valorem  stamp  should  be  placed  upon  the 
mortgage-deed. 

No  express  mentipn  is  made  of  deeds  of  cove-  peeds  of 
nant,  either  for  the  surrender  of  copyhold  estates,  covenant. 
or  for  any  other  purposes,  by  the  statute  55 
Geo.  3,  c.  184;  but  such  assurances  were  charge- 
able with  the  35s,  deed  stamp  under  the  head  of 
"  Conveyance  not  otherwise  provided  for."  But 
now,  under  the  new  Stamp  Act  (13  &  14  Vict, 
c.  97,  schedule  "Covenant"),  any  separate  deed  of 
covenant  made  on  the  sale  or  mortgage  of  any 
fireehold,  leasehold,  copyhold,  or  customary  es- 
tate, or  of  any  right  or  interest  therein  (the  same 
not  being  a  deed  chargeable  with  ad  valorem 
duty  under  the  head  of  "  Conveyance"  in  the  sche- 
dule of  the  said  act),  for  the  conveyance,  assign- 
ment, surrender,  or  release  of  such  estate,  or 
interest,  or  for  the  title  to  quiet  enjoyment,  free- 
dom from  incumbrances,  or  further  assurance  of 
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Chap.  xiv.  the  same  estate,  right,  title,  or  interest,  or  other 

Mor^offet,   ^^^^  ^J  ^^J  ^^  indemnity  in  respect  of  the  same,' 

ftondt,  '   or  for  the  production  of  the  title-deeds  or  muni- 

attorney,^,  mcnts  of  title  relating  thereto,  or  for  all  or  anj 

—       of  the  purposes,  where  the  ad  vahrem  duty  shall 

not  exceed  the  sum  of  10«.,  is  chargeable  with  a 

duty  equal  to  the  amount  of  such  ad  valorem 

duty;    and  where  the  same  shall   exceed  that 

amount,  with  a  duty  of  10«. 
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SECTION  VL 


SETTLEMENTS. 

Under  the  statute  55  Geo.  3,  c.  184  (schedule  8tat.55G.  c, 
"Settlement"),  any  deed  or  instrument,  whether  J-J^^^**" 
voluntary  or  gratuitous,  or  upon  a  good  and  ment 
valuable  consideration,  other  than  a  bona  ^fide 
pecuniary  consideration,  whereby  any  definite 
cm:  certain  principal  sum  or  sums  of  money, 
(whether  charged  or  chargeable  on  lands,  or 
other  hereditaments  or  heritable  subjects  or  not, 
or  to  be  laid  out  in  the  purchase  of  lands  or 
other  hereditaments  or  heritable  subjects  or  not, 
and  if  charged  and  chargeable  on  lands  or  other 
hereditaments  or  heritable  subjects,  whether  to 
be  raised  at  all  events  or  not,)  or  any  definite  or 
certain  shares  in  any  of  the  Parliamentary  stocks 
or  funds,  or  in  the  stock  and  funds  of  tiie 
Giovemor  and  Company  of  the  Bank  of  England, 
or  of  the  Bank  of  Irehuid,  or  of  the  East  India 
Company,  or  of  the  South  Sea  Company,  shall 
be  settled,  or  agreed  to  be  settled  upon  or  for 
the  benefit  of  any  person  or  persons,  either  in 
possession  or  reversion,  either  absolutely  or  con- 
ditionally, or  contingently,  or  for  life  or  other 
partial  interest,  or  in  any  other  manner  whatso- 
ever, are  charged  with  certain  ctd  valorem  duties 
set  out  in  the  schedule  to  the  said  act.  These 
duties  have  now  undergone  considerable  altera- 
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SeUlemitU. 


As  to 

marriage 

articles. 


Chat.  XV.  tioDS  under  the  provisions  of  the  new  Stamp - 
Act,  as  will  be  seen  by  the  Table  of  Comparative' 
Duties  annexed  hereto.      The  new  enactment 
(schedule  ^'  Settlement ")  also  declares  tiiat  all 
deeds  or  instruments  chargeable  with  the  said  ad- 
valorem  duty,  which  shall  also  contain  any  settle- 
ment of  lands,  or  other  property,  or  contain  any 
other  matter  or  thing  besides  the  settlenaent  of 
such  money  or  stock,  shall  be  chargeable  with 
such  further  stamp  duty  as  any  separate  deed  or 
instrument  containing  such  settlement  of  lands 
or  other  property,  matter,  or  thing,  would  have 
been   chargeable  with,    exclusive  of  the   pro- 
gressive duty. 

And  where  there  shall  be  more  than  one  such 
deed  or  instrument  for  effecting  such  settlement 
as  aforesaid,  chargeable  with  any  such  duty  or 
duties  exceeding  1/.  15«.,  one  of  them  only  shall 
be  charged  with  the  said  ad  valorem  duty. 

And  also  where  any  settlement  shall  be  made 
in  pursuance  of  any  previous  articles  chargeable 
with  and  which  shall  have  paid  any  such  duty 
or  duties  exceeding  1/.  15s,y  such  last-mentioned 
settlement  shall  not  be  chargeable  with  the  said 
ad  valorem  duty ;  and  the  said  deeds  and  instru- 
ments, respectively,  not  chargeable  with  the  said 
ad  valorem  duty,  shall  be  charged  with  the  duty 
to  which  the  same  may  be  liable  under  the  more 
general  description  in  this  schedule,  or  in  the 
said  schedule  annexed  to  the  said  act  of  the 
fifty-fifth  year  of  the  reign  of  King  George  the 
Third;  and  on  the  whole  being  produced  duly 
executed  and  duly  stamped,  as  hereby  required, 
the  latter  shall  also  be  stamped  with  a  particular 
stamp,  for  denoting  or  testifying  the  payment 
of  the  said  ad  valorem  duty. 

The  harshness  of  the  pre-existing  law  has 

obserrations.  ^Q^g  called  loudly  for,  amendment,  for  until  the 

above  enactment,    notwithstanding  agreements 

or  articles  entered  into  previously  to  marriage 


Practical 
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for  the  settlement  of  any  proper^  were  chained  chap.  xv. 
with  the  same  daties  as  actual  settlements,  jet  aeulment. 
if  any  settlements  were   afterwards   made  in      — 
poTsaance   of  such   articles,   the  same  duties 
i^^n  accraedy  and  thus  became  payable  twice 
over;    the  injustice  of  which  is  too  manifest 
to    caU   for   any  further   comment   upon  the 
subject. 

Where  no  definite  and  certain  principal  sums  where  no 
of  money  are  settled,  or  agreed  to  be  settled,  ^^^f^ 
then  the  assurance  will  fall  within  the  descrip-  common 
tion  of  conveyance  not  otherwise  provided  for,  ^^^^ 
and  require  a  35s,  deed  stamp.     The  progressive  "q^red. 
duty  would,  under  the  old  system,  have  been 
25s.y  but  by  the  new  Stamp  Act  this  is  now 
reduced  to  lOs,    (See  in/ra^  Comparative  Scale 
of  Progressive  Duties.) 

<<  In  order  to  avoid  the  frequent  use  of  divers  Construction 
terms  and  expressions,  and  to  prevent  any  mis-  tems^d 
construction  of  the  terms  and  expressions  used  ^  "^°^p 
in  this  or  any  other  act  relatmg  to  stamp  duties, 
be  it  enacted,  that  wherever  in  this  act  or  in 
anj  other  such  act  as  aforesaid,  with  reference 
to  any  person,  offence,  matter,  or  thing,  any 
word  or  words  is  or  are  or  have  been  or  shall  be 
used  importing  the  singular  number  or  the 
maBculine  gender  only,  yet  such  words  shall  be 
understood  to  include  several  persons  as  well  as 
one  person,  females  as  well  as  males,  bodies 
politic  or  corporate  as  well  as  individuals,  and 
aeveral  matters  or  things  as  well  as  one  matter 
or  thing,  unless  it  be  otherwise  specially  pro- 
vided, or  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction  ;  and 
that  wherever  the  several  words,  terms,  or  ex- 
pressions following  are  or  shall  be  used  in  this 
act  or  in  any  other  such  act  as  aforesaid,  with 
reference  to  any  deed  or  instrument,  they  shall 
be  construed  respectively  in  the  manner  herein- 
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Chap.  XV.  after  directed,  (that  is  to  say,)  the  word  '  write' 

sei^i^,  or  the  word    'written*  shall   be  respectiydj 

—       deemed  to  mean  and  include  the  several  words 

'  print  •  or  *  printed,*  or  *  partly  write  and  partly 

print,*  or  *  partly  written  and  partly  printed,'  as 

well  as  *  write  *  or  *  written.*  **    (Sect.  20.) 
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SECTION  vn. 


A  COMPARATIVE  TABLE 

OF  OLD  ABD  NBW  STAMP  DX7TIBS  OTS  CONVBYAKCES|  LEASES,  BONDS, 
MOBTGAGES  AND  WABRAHTB  OF  ATTOBNEY  AND  SBTTLBHENTS. 


CONVEYANCES. 


Old 

New 

OLD  SCALE. 

Duty 
theieoii. 

NEW  SCALE. 

Duty 
thereuii. 

£  8.  d. 

£  «.   d 

Ider202.    

0  10  0\ 

1  0  Oj 

Not  ezceedinsr  25Z.  

1.^ «              «             ^           ^^  ^  V 

0    2     6 

Ol  and  under  25£. 

»         „          50 

10  0 

Exceeding  25L  and  not  exceeding  50^ 

0     5     0 

»         «          76 

1  10  0 

yy         50 

75 

0     7     6 

•5         „        100 

1  10  0 

»        75 

100 

0  10     0 

D         „        125 

1  10  0 

„      100 

125 

0  12     6 

15         „        150 

1  10  0 

«      125 

150 

0  15     0 

0         «         175 

2     0  0 

„       150               „ 

175 

0  17     6 

5         ,,        200 

2     0  0 

«      175 

200 

10    0 

10         n         225 

2     0  0 

„      200               „ 

225 

12     6 

15         H        250 

2     0  0 

»      225 

250 

15     0 

0         „        275 

2     0  0 

n       250 

275 

1     7     6 

5         n        300 

2     0  0 

»      275 

300 

1  10    0 

0         „        350 

3     0  0 

„      300               „ 

350 

1  15     0 

0         H        400 

3     0  0 

„      350 

400 

2     0     0 

0         „        450 

3     0  0 

„      400 

450 

2     5     0 

0         ,,        500 

3     0  0 

}»       460                 „ 

500 

2  10     0 

D         n        ^50 

6     0  0 

„       500                „ 

550 

2  15    0 

0         „        600 

6     0  0 

„       550                „ 

600 

3     0    0 

0          n         700 

6    0  0 

N>         „        800 

9     0  0 

N>         „        900 

9     0  0 

N>         „      1,000 

9    0  0 

bore  1,0002L,  the  old  datj 

Exceeding  600Z.,  for  eveiy  hundrtd, ) 

is  sboat  IJL  per  cent  up  to 

and  alflo  for  any  fractional 

partV 

0  10     0 

100.0002L,  at  which  "nm  the 

of  lOOZ.  

3 

aoale  stops. 

1*. •«. ^ 

b2 
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BOND  FOE  SECURING  PAYMENT  ON  AN  ASHUTTY. 


Datj. 

DntJ. 

£■ 

£ 

£t.i. 

£  t.  a. 

Natamaanlingta 
Amoontiiig  to  ... 

10 

NotamoDDtuiglo 

60 

2  0  0 

I     0     0 

50 

Not  exceeding..: 

50 

3  0  0 

1      0     0 

SO 

100 

3  0  0 

2     0    0 

100 

100 

4  0  0 

2     0     0 

Exceeding       ... 

100 

NotimoantiDgto 

aoo 

4  0  0 

aoo 

300 

5  0  0 

g  S- 

300 

400 

6  00 

400 

500 

7  0  0 

J^li 

soo 

750 

9  0  0 

7S0 

1,000 

12  0  0 

rti 

l>% 

1,500 

2,000 

20  0  0 

.^.  ... 

hi 

-  npwacda,  t^e  heritable  bond  only  shall  be  dwrged  with 
the  ad  vaiofem  dnlj  uid  the  perscuul  bond  shall  be  diarged  onlj  with  a 
dntj  of  \l 


PBOGEES 

SIVE  DUTIE! 

OLD. 

NEW. 

Ptt^ramyo  dnUea  on  deed,  cm--) 
taining  2,160  worie,  or  np- 
wards,  for  every  onljre  qnantity 
of  1,080  orer  the  firat  1,080 

1i.6..in 

and  U  in 
others. 

Where  the  deed   u 
chuseablewithodTO- 
Eorvm  doty  not  exceed- 
ing 10<.,aanmeiinalt« 
the  amennt  of  de  ad 
wJoTHB  dotj;  in  other 

£   ».  * 
0    9    0 

ago 

£   «.   •£ 
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SETTLEMENT  OF  ANT  SUM  OF  MONEY  OB  STOCK. 


£ 

Not  exceeding 
Amomitiiig  to 

n 

100 
1,000 
2,000 
3,000 

19 

n 
» 
i$ 
n 

4»000 
5,000 
7,000 
9,000 
12,000 

ft 

• 

15,000 
20,000 

Not  amounting  to 


19 
>» 

n 
n 
» 

>i 
w 


£ 

1,000 

2,000 

3,000 

4,000 

5,000 

7,000 

9,000 

12,000 

15,000 

20,000 


And  for  any  Duplicate  of  the  Deed  of  Settlement  ... 


Old 

New 

Duty. 

Duty. 

£  8.    d. 

1  13     0 

"  'S'S 

2     0     0 

3     0     0 

4     0    0 

8-a 

5     0    0 

■"^    O 

7     0    0 

iff 

9     0    0 

U 

12     0    0 

k  >' 

15     0    0 

■^s- 

20    0    0 

SgS 

25     0    0 

J         «  -^ 

The  same 

duty    as 

<    on     the 

original 

deed. 

ADDENDA. 


SiNCS  the  foregoing  sheets  have  gone  through  the  press, 
two  Acts  of  Parliament  have  been  passed  bearing  upon  the 
subject  of  Sales  of  Real  Property;  one  relating  to  defects  in 
the  Leases  Amendment  Act^  and  the  other  to  amend  the  Law 
relating  to  the  Conveyance  of  Real  and  Personal  Property 
vested  in  Mortgagees  and  Trustees^  which  are  here  inserted 
verbatim, 

13  Vict,  cap.  17. 

An  Act  to  amend  an  Act  of  the  JastSeation  of  Parliament  Jbr  granting 
Relief  against  Defects  in  Leases  m(ide  under  Powers  of  Leasing. — 
iSlst  Mag,  1850.] 

Sect.  1.  12  #  13  VicL  c.  26—12  #  13  YicU  c.  110—12  #  13  Vict. 
«.  26,  s.  3,  repealed, — ^Whereas  an  act  was  passed  in  the  last  session  of 
Parliament  "  for  granting  Belief  against  Defects  in  Leases  made  nnder 
Powers  of  Leasing  in  certain  Cases;"  and  by  another  act  of  the  same 
■assion  the  operation  of  the  said  first-recited  act  was  suspended  nntil 
the  first  day  of  Jane  one  thousand  eight  hundred  and  fifty:  and 
whereas  it  is  expedient  that  the  said  first-recited  act  should  be  amended : 
be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Gommons,  in  this  present  Parliament  assembled,  and  by  the  authority 
fif  the  same,  that  so  much  of  the  said  first-recited  act  as  enacts  that 
the  acceptance  of  rent  under  any  such  invalid  lease  as  therein  men- 
tioned shall,  as  against  the  person  accepting  the  same,  be  deemed  a 
«ODfirmati(Hi  of  such  lease,  shall  be  repealed. 

2.  Where  there  is  a  note  in  loriHng  showing  intent  to  confirm,  accept- 
mnce  of  rent  to  be  deemed  a  confirmation, — ^And  be  it  enacted,  that 
where,  npon  or  before  the  acceptance  of  rent  under  any  such  invalid 
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lease,  as  in  the  said  first-recited  act  mentioned,  any  receipt,  memorandmn, 
or  note  in  writing,  confirming  such  lease,  is  signed  bj  the  penon 
accepting  such  rent,  or  some  other  person  by  him  therennto  lawfnllj 
anthorized,  snch  acceptance  shall,  as  against  the  person  so  accepting 
snch  rent,  be  deemed  a  confirmation  of  snch  lease. 

3.  Where  reversioner  ii  able  and  wUUng  to  coi^rm,  lessee  to  aoc^ 
confirmaition. — ^And  be  it  enacted,  that  where  during  the  continuance 
of  the  possession  taken  under  any  such  iuTalid  lease  as  in  the  said 
first-recited  act  mentioned,  the  person  for  the  time  being  entitled  (sub- 
ject to  such  possession  as  aforesaid)  to  the  hereditaments  comprised  in 
such  lease,  or  to  the  possession  or  the  receipts  of  the  rents  and  profits 
thereof,  is  able  to  confirm  such  lease  without  Tariation,  the  lessee,  bis 
heirs,  executors,  or  administrators  (as  the  case  may  require),  or  soy 
person  who  would  have  been  bound  by  the  lease  if  tiie  same  had  been 
yalid,  shall,  upon  the  request  of  the  peraon  so  able  to  confirm  the  same, 
be  bound  to  accept  a  confirmation  accordingly;  and  such  canfirmation 
may  be  by  memorandum  or  note  in  writing,  signed  by  the  persons  con- 
firming and  accepting  respectiyely,  or  by  some  other  persons  by  them 
respectiyely  thereunto  lawfully  anthorixed;  and  after  confirmation  and 
acceptance  of  confirmation  such  lease  shall  be  valid,  and  shall  be 
deemed  to  have  had  from  the  granting  thereof  the  same  effect  as  if  the 
same  had  been  originally  valid. 

4.  Act  may  he  amended,  fe* — And  be  it  enacted,  that  this  act  maj 
be  amended  or  repealed  by  any  act  to  be  passed  in  this  session  of 
Parliament 
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13  &  14  ViCJT.  CAP.  60. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  the  Conveyance 
and  Transfer  of  Heal  and  Personal  Property  vested  in  Mortgagees 
and  Trtistees, — \^5th  Angnstf  1850.] 

Sect  l.ll  Geo.4fl  WUL  4,  c.  60—4  #  5  WUl  4,  c.  23—1  #  2 
Vict,  c.  69. — Whereas  an  act  was  passed  in  the  first  year  of  the  reign 
of  His  ]ate  Majesty  King  William  the  Fonrth,  intituled  An  Act  /or 
amending  the  Lams  respecting  Conveyances  and  Trcaisfers  of  Estates 
and  Funds  vested  in  Trustees  and  Mortgagees^  and  for  enabUng  Courts 
of  Equity  to  gwe  Effect  to  their  Decrees  and  Orders  in  certain  Cases : 
and  whereas  an  act  was  passed  in  the  fifth  year  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth,  intituled  An  Act  for  the 
Amendment  of  the  Lcao  rekUioe  to  ihe  Escheat  and  Forfeitiure  of  Heal 
atid  Personal  Property  holden  in  trust :  and  whereas  an  act  was  passed 
in  the  second  year  of  the  reign  of  Her  present  Majesty,  intituled  An 
Act  to  remove  Doubts  respecting  Conveyances  of  Estates  vested  in 
Heirs  and  Devisees  of  Mortgagees  :  and  whereas  it  is  expedient  that 
tbe  prorisions  of  the  said  acts  should  be  consolidated  and  enlarged:  be 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  adyice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
CoDunons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  that  all  proceedings  under  the  sud  acts  or  any  of  them 
commenced  before  the  passing  of  this  act  may  be  proceeded  with  under 
the  said  recited  acts,  or  according  to  the  provisions  of  this  act,  as  shall 
be  thought  expedient,  and,  subject  as  aforesaid,  that  the  said  recited 
acts  flliaU  be  and  the  same  are  hereby  repealed:  provided  always,  that 
the  aevezal  acts  repealed  by  the  said  recited  acts  shall  not  be  revived, 
and  that  such  repeal  shall  only  be  on  and  after  this  act  coming  into 
cpcraticBL 

2.  InUrprektHon  of  fernw— 3  ^  4  WUl  4,  c.  74.— And  whereas 
tt  is  ea^tedient  to  define  the  meaning  in  which  certain  words  are  here- 
used;  it  is  declared,  that  the  several  words  hereinafter  named 
herein  used  and  applied  in  the  manner  following  respectively;  (that 

to  lay,) 
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The  word  "  lands"  shall  extend  to  and  include  manors,  messoages, 
tenements,  and  hereditaments,  corporeal  and  incorporeal,  of  cYexy 
tenure  or  description,  whateyer  may  be  the  estate  or  interest 
therein: 

The  word  **  stock"  shall  mean  any  fund,  annuity,  or  security  tnuis- 
ferable  in  books  kept  by  any  company  or  society  established  or  to 
be  established,  or  transferable  by  deed  alone,  or  by  deed  accom- 
panied by  other  formalities,  and  any  share  or  interest  therein: 

The  word  "  seised*'  shall  be  applicable  to  any  Tested  estate  for  life 
or  of  a  greater  description,  and  shall  extend  to  estates  at  law  and 
in  equity,  in  possession  or  in  futurity,  in  any  lands: 

The  word  **  possessed"  shall  be  applicable  to  any  Tested  estate  less 
than  a  life  estate,  at  law  or  in  equity,  in  possession  or  in  expee- 
tancy,  in  any  lands: 

The  words  *' contingent  right,"  as  applied  to  lands,  shall  mean  a 
contingent  or  executory  interest,  a  possibility  coupled  with  an  in- 
terest, whether  the  object  of  the  gift  or  limitation  of  such  interest 
or  possibility  be  or  be  not  ascertained,  also  a  right  of  entry,  whether 
immediate  or  future,  and  whether  Tested  or  contingmt: 

The  words  *^  couToy"  and  ^  oouTeyance,"  applied  to  any  persoD,  sfaaD 
mean  the  execution  by  such  person  of  OTery  necessary  or  suitable 
assurance  for  conTeying  or  disposing  to  another  lands  whereof  such 
person  is  seised  or  entitled  to  a  contingent  right,  either  for  the 
whole  estate  of  the  person  couTeying  (ur  disposing,  or  for  any  lees 
estate,  together  with  the  performance  of  all  formalities  required  by 
law  to  the  Talidity  of  such  couTeyance,  including  the  acts  to  be 
performed  by  married  women  and  tenants  in  tail  in  accordanee  with 
the  prorisions  of  an  act  passed  in  the  fourth  year  of  the  rdgn  of 
Hb  late  Majesty  King  William  the  Fourth,  intituled  An  Act  far 
tie  AholilAon  of  Fines  and  Recoveriet,  and  the  S^AstUution  of 
more  simple  Modes  of  Asnirancej  and  including  also  snrreoders 
and  other  acts  which  a  tenant  of  customary  or  copyhold  lands  can 
himself  perform  preparatory  to  or  in  aid  of  a  complete  aasoranoe 
of  such  customary  or  copyhold  lands: 

The  words  ** assign"  and  ** assignment "  shall  mean  the  exeoutioo 
and  performance  by  a  person  of  erery  necessary  or  suitable  deed 
or  act  for  assigning,  surrendering,  or  otherwise  transferring  lands 
of  which  such  person  is  possessed,  either  for  the  whole  estate  of 
the  person  so  possessed  or  for  any  less  estate: 
The  word  **  transfer"  shall  mean  the  execution  and 
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of  everj  deed  and  act  by  which  a  person  entitled  to  stock  can 
transfer  snch  stock  from  himself  to  another: 

The  words  "  Lord  Chancellor "  shall  mean  as  well  the  Lord  Chan- 
cellor of  Great  Britain  as  any  Lord  Keeper  or  Lords  Commis- 
nonere  of  the  Qnst  Seal  for  the  time  being: 

The  words  "  Lord  Chancellor  of  Ireland"  shall  mean  as  well  the  Lord 
Chancellor  of  Li^land  as  any  Keeper  or  Lords  Commissioners  of 
the  Great  Seal  of  Lreland  for  the  time  being: 

The  word  '*  trust"  shall  not  mean  the  dnties  incident  to  an  estate 
ooDToyed  by  way  of  mortgage;  but,  with  this  exception,  the  words 
**  trast**  and  "  trustee"  shall  extend  to  and  inclade  implied  and 
coostmctiTe  tmsts,  and  shall  extend  to  and  inclade  cases  where  the 
trustee  has  some  beneficial  estate  or  interest  in  the  subject  of  the 
tnuft,  and  shall  extend  to  and  inclade  the  duties  incident  to  the 
office  of  personal  representative  of  a  deceased  person: 

The  word  'Manatic"  shall  mean  any  person  who  shall  have  been 
fi>and  to  be  a  lunatic  upon  a  commission  of  inquiry  in  the  nature 
of  a  writ  de  Itmatico  inqmrendo: 

The  expression  **  person  of  unsound  mind"  shall  mean  any  person, 
not  an  infant,  who,  not  having  been  found  to  be  a  lunatic,  shall  be 
incapable  from  infirmity  of  mind  to  manage  his  own  affairs: 

The  word  **  devisee"  shall,  in  addition  to  its  ordinary  signification, 
meui  the  heir  of  a  devisee  and  the  devisee  of  an  heir,  and  gene- 
rally any  person  claiming  an  interest  in  the  lands  of  a  deceased 
person,  not  as  heir  of  such  deceased  person,  but  by  a  title  depen- 
dent solely  upaa  the  operation  of  the  laws  concerning  devise  and 
desoent: 

Tbe  word  "  mortgage"  shall  be  applicable  to  every  estate,  interest,  or 
property  in  lands  or  personal  estate  which  would  in  a  coort  of 
equity  be  deemed  merely  a  security  for  money: 

The  word  "person"  used  and  referred  to  in  the  masculine  gender 
dudi  inclade  a  female  as  wdQ  as  a  nude,  and  shall  include  a  body 
corporate: 

And  goierally,  unless  the  contrary  shall  appear  from  the  context, 
•voy  word  importing  the  singular  number  only  shall  extend  to 
feveral  persons  or  things,  and  every  word  importing  the  plural 
number  shall  apply  to  one  person  or  thing,  and  every  word  import- 
ing the  masculine  gender  only  shall  extend  to  a  female. 

3.  Lord  Chancellor  map   convey   ettatet   of  hmatio  trustees  and 
mor(^ifffi — And  be  it  enacted,  that  when  any  lunatic  or  person  of 
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nnsoand  mind  shall  be  seised  or  possessed  of  any  lands  npon  any  trust 
or  bj  way  of  mortgage,  it  shall  be  lawful  for  the  Lord  Chaneellor, 
intrusted  by  virtne  of  the  Queen's  sign  mannal  with  the  care  of  &e 
persons  and  estates  of  lonatics,  to  make  an  order  that  saoh  lands  be 
vested  io  such  person  or  persons  in  snch  manner  and  for  Buah  estate  as 
he  shall  direct;  and  the  order  shall  have  the  same  efiect  as  if  the  tnisfeee 
or  mortgagee  had  been  sane,  and  had  duly  execnted  a  oooveyance  or 
assignment  oi  the  lands  in  the  same  manner  for  the  same  estate. 

4.  Lord  Chancellor  maiy  convey  contingent  rights. — ^And  be  it  enacted, 
that  when  any  Innatic  or  person  of  unsound  mind  shall  be  entitled  to 
any  contingent  right  in  any  lands  upon  any  trust  or  by  way  of  mort- 
gage, it  shall  be  lawful  for  the  Lord  Ghanoellor,  intrusted  as  aforesaid, 
to  make  an  <Mrder  wholly  releasing  such  lands  firom  such  eontingeDt 
right,  or  disposing  of  the  same  to  such  person  or  persons  as  the  said 
Lord  Chancellor  shall  direct;  and  the  order  shall  have  the  same  effect 
as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  duly  executed  a 
deed  so  releasing  or  disposing  of  the  contingent  right. 

5.  Lord  Chancellor  may  tramfer  stock  of  hmaiic  trustees  and 
mortgagees, — And  be  it  enacted,  that  when  any  lunatic  or  person  of 
unsoond  mind  shall  be  solely  entitled  to  any  stock  or  to  any  chose  in 
action  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  to  make  an  order  vesting  in  any 
person  or  persons  the  right  to  transfer  such  stock,  or  to  receiye  the 
dividends  or  income  thereof,  or  to  sue  for  and  recover  snch  chose  in 
action,  or  any  interest  in  respect  thereof;  and  when  any  person  or  per- 
sons shall  be  entitled  jointly  with  any  lunatic  or  person  of  nnsoond 
mind  to  any  stock  or  chose  in  action  upon  any  trust  or  by  way  of  mort- 
gage, it  shall  be  lawful  for  the  said  Lord  Chancellor  to  make  an  order 
vesting  the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or 
income  thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any 
interest  in  respect  thereof,  either  in  such  person  or  persons  so  jointlj 
entitled  as  aforesaid,  or  in  such  last-mentioned,  person  or  persons  together 
with  any  other  person  or  persons  the  said  Lord  Chancellor  may  appoint 

6.  Power  to  transfer  stock  of  deceased  person, — ^And  be  it  enacted, 
that  when  any  stock  shall  be  standing  in  the  name  of  any  deceased 
person  whose  personal  representative  is  a  Innatic  or  person  of  unsound 
mind,  or  when  any  chose  in  action  shall  be  vested  in  any  lunatic  or 
person  of  unsound  mind,  as  the  personal  representative  or  a  deceased 
person,  it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as  afore- 
said, to  make  an  order  vesting  the  right  to  transfer  such  stock,  or  to 
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receive  the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such 
cfaoee  in  action  or  any  interest  in  respect  thereof,  in  any  person  or 
perdons  be  may  appoiiU;. 

7-  CaaH  of  Chanoery  may  oowoey  estates  of  infafU  trustees  and 
mortgagees, — And  be  it  enacted,  that  where  any  infant  shall  be  seised 
or  possessed  of  any  knds  npon  any  trust  or  by  way  of  mortgage,  it 
ahall  be  lawfiil  fbr  the  Goort  of  Chancery  to  make  an  order  vesting 
snch  lands  in  such  person  or  persons  in  such  manner  and  for  snch 
estate  as  the.  said  court  shall  direct ;  and  the  order  shall  have  the 
same  efifect  as  if  the  infant  trustee  or  mortgagee  had  been  twenty-one 
years  of  age,  and  had  duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  for  the  same  estate. 

S^  Centingeni  rights  of  irtfagU  trustees  arid  mortgagees, — And  be  it 
oiacted,  that  where  any  infant  shall  be  entitled  to  any  contingent  right 
in  aay  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful 
for  the  Court  of  Chancery  to  make  an  order  wholly  releasing  such  lands 
from  such  contingent  right,  or  disposing  of  the  same  to  such  person  or 
persons  as  the  said  court  shall  direct;  and  the  order  shall  have  the 
same  eiSect  as  if  the  infant  had  been  twenty-one  years  of  age,  and 
bad  duly  executed  a  deed  so  releasing  or  disposing  of  the  contingent 
right. 

9.  Court  of  Chancery  may  convey  the  estate  of  a  trustee  out  of  the 
juriadicUon  of  the  court, — An^  be  it  enacted,  that  when  any  person 

solely  seised  or  possessed  of  any  lands  upon  any  trust  shall  be  out 
of  the  jurisdiction  of  the  Court  of  Chanceiy,  or  cannot  be  found,  it 
shall  be  lawful  for  the  said  court  to  make  an  order  vesting  such  huds 
in  snch  person  or  persons  in  such  manner  and  for  such  estate  as  the 
said  court  shall  direct;  and  the  order  shall  have  the  same  effect  as 
if  the  trustee  had  duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  and  for  the  same  estate. 

10.  Court  mag  make  order  in  cases  where  persons  are  seised  of 
lands  Jointlg  with  parties  out  of  jurisdiction  of  courtf  4^ — And  be  it 
enacted,  that  when  any  person  (x  persons  shall  be  seised  or  possessed 
of  any  lands  jointly  with  a  person  out  of  the  jurisdiction  of  the  Court 
of  Chancexy,  or  who  cannot  be  found,  it  shall  be  lawful  for  the  said 
court  to  make  an  order  vesting  the  lands  in  the  person  or  persons  so 
jointly  seised  or  possessed,  or  in  such  last-mentioned  person  or  persons 
together  with  any  other  person  or  persons,  in  such  manner  and  for  such 
estate  as  the  said  court  shall  direct;  and  the  order  shall  have  the  same 
effect  as  if  the  trustee  out  of  the  jurisdiction,  or  who  cannot  be  found 
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had  dolj  executed  a  conyejance  or  assignment  of  the  lands  in  the 
same  manner  for  the  same  estate. 

11.  Contingent  righti  of  truitees. — And  be  it  enacted,  that  when 
any  person  solely  entitled  to  a  contingent  right  in  any  lands  upon  aL/ 
trust  shall  be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or 
cannot  be  found,  It  shall  be  lawful  for  the  said  court  to  make  an  order 
wholly  releasing  such  lands  from  such  contingent  right,  or  disposing 
of  the  same  to  such  person  or  persons  as  the  said  court  shall  direct; 
and  the  order  shall  have  the  same  effect  as  if  the  trustee  had  dufy 
eiiecuted  a  conveyance  so  releasing  or  disposng  of  the  contingent 
right. 

12.  Cowrt  may  make  order  in  cases  where  persona  are  jomUy 
entitled  with  othersoutof  the  jurisdiction  of  the  court  to  a  contingent 
right  in  lands, — And  be  it  enacted,  that  when  any  person  jointly 
entitled  with  any  other  person  or  persons  to  a  contingent  right  in  any 
lands  upon  any  trust  shall  be  out  of  the  jurisdiction  of  the  Court  of 
Chancery  or  cannot  be  found,  it  shall  be  lawful  for  the  said  court  to 
make  an  order  disposing  of  the  contingent  right  of  the  person  out 
of  the  jurisdiction,  or  who  cannot  be  found,  to  the  person  or  persons  so 
jointiy  entitled  as  aforesaid,  or  to  such  last-mentioned  person  or  persons 
together  with  any  other  person  or  persons;  and  the  order  shall  have 
the  same  effect  as  if  the  trustee  out  of  the  jurisdiction,  or  who  cannot 
be  found,  had  duly  executed  a  conveyance  so  releasing  or  dispoong 
of  the  contingent  right. 

13.  When  it  is  uncertain  which  of  several  trustees  was  the  survivor. 
— And  be  it  enacted,  that  where  there  shall  have  been  two  or  noore 
persons  jointiy  seised  or  possessed  ^f  any  lands  upon  any  trust,  and  it 
shall  be  uncertain  which  of  such  trustees  was  the  survivor,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands 
in  such  person  or  persons  in  such  manner  and  for  such  estate  as  the 
said  court  shall  direct;  and  the  order  shall  have  the  same  effect  as 
if  the  survivor  of  such  trustees  had  duly  executed  a  conveyance  or 
assignment  of  the  lands  in  the  same  manner  for  the  same  estate. 

14.  WJien  it  is  uncertain  whether  the  last  trustee  he  living  or  dead, 
— ^And  be  it  enacted,  that  where  any  one  or  more  person  or  persons 
shall  have  been  seised  or  possessed  of  any  lands  upon  any  trust,  and  it 
shall  not  be  known,  as  to  the  trustee  last  known  to  have  been  seised  or 
possessed,  whether  he  be  living  or  dead,  it  shall  be  lawful  for  the 
Court  of  Chanceiy  to  make  an  order  vesting  such  lands  in  such  person 
or  persons  in  such  manner  and  for  such  estate  as  the  sidd  court  sbaU 


TRUSTEE  ACT.  347 

direct;  and  tiie  order  shall  have  the  same  effect  as  if  the  last  trustee 
had  duly  executed  a  eouTejance  or  assignment  of  the  lands  in  the 
same  manner  for  the  same  estate. 

15.  When  trustee  dies  without  an  heir. — And  be  it  enacted,  that 
when  aaj  person  seised  of  any  lands  upon  any  trust  shall  have  died 
intestate  as  to  such  lands  without  an  heir,  or  shall  have  died  and  it 
shall  not  be  known  who  is  his  heir  or  devisee,  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  vesting  such  lands  in  such  person 
or  persons  in  such  manner  and  for  such  estate  as  the  said  court  shall 
direct;  and  the  order  shall  have  the  same  effect  as  if  the  heir  or  devisee 
of  such  trustee  had  duly  executed  a  conveyance  of  the  lands  in  the 
same  manner  for  the  same  estate. 

16.  Contingent  rights  of  uvhovn  trustee, — ^And  be  it  enacted,  that 
when  any  lands  are  subject  to  a  contingent  right  in  an  unborn  person 
«r  class  of  unborn  persons  who  upon  coming  into  existence  would  in 
respect  thereof  become  seised  or  possessed  of  such  lands  upon  any  trust, 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  which 
shall  wholly  release  and  discharge  such  lands  from  such  contingent 
right  in  such  unborn  person  or  class  of  unborn  persons,  or  to  make  an 
order  which  shall  vest  in  any  person  or  persons  the  estate  or  estates 
which  such  unborn  person  or  class  of  unborn  persons  would  upon  coming 
into  existence  be  seised  or  possrased  of  in  such  lands. 

17.  Potoer  to  amoey  in  place  of  a  refusing  trustee, — ^And  be  it 
enacted,  that  where  any  person  jointly  or  solely  seised  or  possessed  of 
soy  lands  upon  any  trust  shall,  after  a  demand  by  a  person  entitled  to 
require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  authorized 
agent  of  such  last-mentioned  person,  have  stated  in  writing  that  he  will 
not  c(nivey  or  assign  the  same,  or  shall  neglect  or  refuse  to  convey  or 
assign  such  lands  for  the  space  of  twenty-eight  days  next  after  a  proper 
deed  for  conveying  or  assigning  the  same  shall  have  been  tendered  to 
him  by  any  person  entitled  to  require  the  same,  or  by  a  duly  authorized 
agent  of  such  last-mentioned  person,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  order  vesting  such  lands  in  such  person  or  persons 
in  such  manner  and  for  such  estate  as  the  s^d  court  shall  direct;  and 
the  order  shall  have  the  same  effect  as  if  the  trustee  had  duly  executed 
a  conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the 
lame  estates. 

18.  Power  to  amoey  in  place  of  person  entitled  to  contingent  right. 
— ^And  be  it  enacted,  that  where  any  pei-son  jointly  or  solely  entitled  to 
a  contingent  right  in  any  lands  upon  any  trust  shall,  after  a  demand 
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for  a  ooDTeyance  or  release  of  each  oontiDgent  right  by  a  pertoQ  entitled 
to  require  the  same,  or  a  dnlj  authorized  agent  of  each  last-menfioiied 
person,  have  stated  in  writing  that  he  will  not  convey  or  rriease  sndi 
contingent  nght,  or  shall  neglect  or  refnse  to  ooarey  or  release  each 
contingent  right  for  the  space  of  twenty-eight  days  next  after  a  proper 
deed  for  conveying  or  releasing  the  same  shall  have  been  tendered  to 
him  by  any  person  entitled  to  reqaire  the  same,  or  by  a  dnlj  anthoiued 
agent  of  snch  last^mentioned  person,  it  shall  be  lawful  for  the  Ooiirt  of 
Chancery  to  make  an  order  releasing  or  disposing  of  snch  contingent 
right  in  snch  manner  as  it  shall  direct;  and  the  order  shall  have 
the  same  effect  as  if  the  trustee  so  neglecting  or  refnsiiig  had  dxiiy 
execated  a  conyeyance  so  releasing  or  disposing  of  the  contingent  right. 
19.  Power  to  convey  in  place  of  mortgagee, — ^And  be  it  enacted, 
that  when  any  person  to  whom  any  lands  have  been  conreyed  bj  way 
of  m<Mrtgage  shall  have  died  without  having  entered  into  the  possessian 
or  into  the  receipt  of  the  rents  and  profits  thereof,  and  the  m<mey  dae 
in  respect  of  snch  mortgage  shall  have  been  paid  to  a  person  entitled 
to  receive  the  same,  or  soch  last-mentioned  person  shall  consent  to  an 
cnrder  for  the  reconveyance  of  snoh  lands,  then  in  any  of  the  following; 
cases  it  shall  be  lawfol  for  the  Court  of  Chancery  to  make  an  order 
vesting  snch  lands  in  such  person  or  persons  in  such  manner  and  for 
such  estate  as  the  said  court  shall  direct;  that  is  to  say, 
When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the  juris- 
diction of  the  Court  of  Chancery,  or  cannot  be  found: 
When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  demand 
by  a  person  entitled  to  require  a  conveyance  of  such  lands  or  a 
duly  aathorized  agent  of  such  last-mentioned  person,  have  stated 
in  writing  that  he  will  not  convey  the  same,  or  shall  not  convey 
the  same  for  the  space  of  twenty-eight  days  next  after  a  proper 
deed  for  conveying  such  lands  shall  have  been  tendered  to  him  by 
a  person  entitled  as  aforesaid,  or  a  duly  authorized  agent  of  such 
last-mentioned  person: 
When  it  shall  be  uncertain  which  of  several  devisees  of  such  mort- 
gagee was  the  survivor: 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  devisees  of 
such  mortgagee,  or  as  to  the  heir  of  such  mortgagee  whether 
he  be  living  or  dead: 
When  such  mortgagee  shall  have  died  intestate  as  to  such  lands, 
and  without  an  heir,  or   shall   have  died   and   it  shall  not  be 
known  who  is  his  heir  or  devisee : 


TRUSTEE   ACT.  349 

AAd  the  order  of  the  said  Court  of  Chancery  made  in  any  one  of 
the  foregoing  cases  shall  have  the  same  effect  as  if  the  heir  or  devisee 
or  surviving  devisee,  as  the  case  may  be,  had  duly  executed  a  oon- 
▼eyance  or  assignment  of  the  lands  in  the  same  manner  and  for  the 
same  estate. 

20.  Pinwer  ta  t^^pokU  a  penon  to  convey  m  certain  eases, — And  be 
it  enacted,  that  in  every  case  where  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  shall,  under  the  provisions  of  this 
act,  be  enabled  to  make  an  order  having  the  effect  of  a  conveyance  or 
assignment  of  any  lands,  or  having  the  effect  of  a  release  or  disposition 
of  the  contingent  right  of  any  person  or  persons,  bom  or  unborn,  it  shall 
3]so  be  lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  as  the  case  may  be,  should  it  be  deemed  more  con- 
venient, to  make  an  order  appointing  a  person  to  convey  or  assign  such 
lands,  or  release  or  dispose  of  such  contingent  right;  and  the  conveyance 
or  assignment,  or  release  or  disposition,  of  the  person  so  appointed, 
shall,  when  in  conformity  with  the  terms  of  the  order  by  which  he  is 
appointed,  have  the  same  effect  in  conveying  or  assigning  the  lands,  or 
releasing  or  disposing  of  the  contingent  right,  as  an  order  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  would  in 
the  particular  case  have  bad  under  the  provisions  of  this  act;  and  in 
every  case  where  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  shall,  under  the  provisions  of  this  act,  be  enabled  to 
make  an  order  vesting  in  any  person  or  persons  the  ris^ht  to  transfer  any 
stock  transferable  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  of  any  other  company  or  society  established  or  to 
be  established,  it  shall  also  be  lawful  for  the  Lord  Chancellor,  intrusted 
as  aforesaid,  or  the  Court  of  Chancery,  if  it  be  deemed  more  convenient, 
to  make  an  order  directing  the  secretary,  deputy  secretary,  or  accountant 
general  for  the  time  being  of  the  Governor  and  Company  of  the  Bank 
of  England,  or  any  officer  of  such  company  or  society,  at  once  to  transfer 
or  join  in  transferring  the  stock  to  the  person  or  persons  to  be  named 
in  the  order;  and  this  act  shall  be  a  fiill  and  complete  indemnity  and 
discbarge  to  the  Governor  and  Company  of  the  Bank  of  England,  and 
all  other  companies  or  societies,  and  their  officers  or  servants,  for  all 
acta  done  or  permitted  to  be  done  pursuant  thereto. 

21.  As  to  lands  in  Lancaster  and  Durham, — And  be  it  enacted, 
that  as  to  any  land  situated  within  the  Duchy  of  Lancaster  or  the 
counties  palatine  of  Lancaster  or  Durham,  it  shall  be  lawful  for  the 
Court  of  the  Duchy  Chamber  of  Lancaster,  the  Court  of  Chancery  in 
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the  county  palatine  of  Lancaster,  or  the  Court  of  Ohancety  in  tfaa 
county  palatine  of  Duriiam,  to  make  a  like  order  in  the  same  cases  as 
to  any  lands  within  the  jurisdiction  of  the  same  courts  respectrrely  as 
the  Court  of  Chancery  has  under  the  provisions  hereinbefore  twmtamnA 
been  enabled  to  make  concerning  any  lands ;  and  every  such  order  of  the 
Court  of  the  Duchy  Chamber  of  Lancaster,  the  Court  of  Chancery  in 
the  county  palatine  of  Lancaster,  or  the  Court  of  Chancery  in 
the  county  palatine  of  Durham,  shall,  as  to  such  lands,  hate 
the  same  effect  as  an  order  of  the  Court  of  Chancery:  provided 
always,  that  no  person  who  is  anywhere  within  the  limits  of  the 
jurisdiction  of  the  High  Court  of  Chancery  shall  be  deemed  by  such 
local  courts  to  be  an  absent  trustee  or  mortgagee  within  the  meaning  of 
this  act 

22.  When  tnuUet  of  Hoch  out  of  the  jwri»diction,—ABd  be  it 
enacted,  that  when  any  person  or  persons  shall  be  jointly  entitled  with 
any  person  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  who 
cannot  be  found,  or  concerning  whom  it  shall  be  uncertain  whether 
he  be  living  or  dead,  to  any  stock  or  chose  in  action  upon  any  trust, 
it  shall  be  lawful  for  the  said  court  to  make  an  order  vesting  the  ri^t 
to  transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  such  chose  in  action,  or  any  interest  in  respect 
thereof,  either  in  such  person  or  persons  so  jointly  entitled  as  aforesaid, 
or  in  such  last-mentioned  person  or  persons  together  with  any  person  or 
persons  the  said  court  may  appoint;  and  when  any  sole  trustee  of  any 
stock  or  chose  in  action  shall  be  out  of  the  jurisdiction  of  the  said 
court,  or  cannot  be  found,  or  it  shall  be  uncertain  whether  he  be  living 
or  dead,  it  shall  be  lawful  f<»r  the  said  court  to  make  an  order  vesting 
the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any  interest 
in  respect  thereof,  in  any  person  or  persons  the  said  court  may  appoint. 

23.  When  trustee  of  stock  refuses  to  transfer, — And  be  it  enacted, 
that  where  any  sole  trustee  of  any  stock  or  chose  in  action  shall  n^lect 
or  refuse  to  transfer  such  stock,  or  to  receive  the  dividends  or  inoome 
thereof,  or  to  sue  for  or  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  according  to  the  direction  of  the  person  absolutdly 
entitled  thereto,  for  the  space  of  twenty-eight  days  next  after  a  request 
in  writing  for  that  purpose  shall  have  been  made  to  him  by  the  peraon 
absolutely  entitled  thereto,  it  shall  be  lawful  for  the  Court  of  Chancery 
to  make  an  order  vesting  the  sole  right  to  transfer  such  stock,  or  to 
receive  the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such 
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chose  in  action,  or  any  interest  in  respect  thereof,  in  snch  person  or 
persons  as  the  said  court  may  appoint. 

24.  When  one  of  severed  trustees  of  stocks  refuses  to  transfer  or 
reoeiBe  and  pay  over  dividends. — And  be  it  enacted,  that  where  any 
oae  of  the  trostees  of  any  stock  or  chose  in  action  shall  neglect  or 
refose  to  transfer  snch  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  snch  chose  in  action  according  to  the 
directioDs  of  the  person  absolutely  entitled  thereto,  for  the  space  of 
twenty-eight  days  next  after  a  request  in  writing  for  that  purpose  shall 
faave  been  made  to  him  or  her  by  snch  person,  it  shall  be  lawful  for 
the  Gonrt  of  Ghaucexy  to  make  an  order  vesting  the  right  to  transfer 
soch  stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for 
and  recover  such  chose  in  action,  in  the  other  trustee  or  trustees  of 
the  said  atock  or  chose  in  actiou,  or  in  any  person  or  persons  whom 
the  said  court  may  appoint  jointly  with  such  other  trustee  or  trustees. 

25.  When  stock  is  standing  in  the  name  of  a  deceased  person, — 
And  be  it  enacted,  that  when  any  stock  shall  be  standing  in  the  sole 
name  of  a  deceased  person,  and  his  or  her  personal  representative  shall 
be  oat  of  the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be  found, 
or  it  shall  be  uncertain  whether  such  personal  representative  be  living 
or  dead,  or  such  personal  representative  shall  neglect  or  refuse  to 
transfer  snch  stock,  or  receive  the  dividends  or  income  thereof,  accord- 
ing to  the  direction  of  the  person  absolutely  entitled  thereto,  for  the 
space  of  twenty-eight  days  next  after  a  request  in  writing  for  that 
purpose  shall  have  been  made  to  him  by  the  person  entitled  as  aforesaid, 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting 
the  ri^t  to  transfer  such  stock,  or  to  receive  the  dividends  or  income 
thereof,  in  any  person  or  persons  whom  the  said  court  may  appoint. 

26.  Effect  of  an  order  vesting  the  legal  right  to  transfer  stock — 
And  be  it  enacted,  that  where  any  order  shall  have  been  made  under 
anj  of  the  provisions  of  this  act  vesting  the  right  to  any  stock  in  any 

or  persons  appointed  by  the  Lord  Chancellor,  intrusted  as  afore- 
or  the  Court  of  Chancery,  such  legal  right  shall  vest  accordingly, 
and  thereapcm  the  person  or  persons  so  appointed  are  hereby  authorized 
yw^  empowered  to  execute  all  deeds  and  powers  of  attorney,  and  to 
perform  all  acts  relating  to  the  transfer  of  such  stock  into  his  or  their 
own  name  or  names  or  otherwise,  or  relating  to  the  receipt  of  the  divi- 
dflods  thereof,  to  the  extent  and  in  conformity  with  the  terms  of  such 
order;  end  the  Bank  of  England,  and  all  companies  and  associations 
wfaatercr,  and  all  persons,  shall  be  equally  bound  and  compellable  to 
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Mznplj  with  the  reqaiutions  of  snch  person  or  persons  so  appointed  as 
aforesaid,  to  the  extent  and  in  conformity  with  the  terms  of  such  order 
as  the  said  Bank  of  England,  or  snch  companies,  assooiatioBs,  or  peiaoDs, 
wonld  haye  been  bound  and  compellable  to  comply  with  the  reqnisitioiB 
of  the  person  in  whose  place  snch  apprantment  shall  have  been  made, 
and  shall  be  equally  indemnified  in  complying  with  tfafS  reqniafUB  of 
snch  person  or  persons  so  appointed  as  they  would  haye  bem  indenmi- 
fied  in  complying  with  the  requisition  of  the  person  in  whose  place  such 
appointment  shall  have  been  made;  and  after  notice  in  writiDg  «f  any 
snch  order  of  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  of  the  Court 
of  Chancery,  concerning  any  stock,  shall  have  been  given,  it  shall  not  be 
lawful  for  the  Bank  of  England,  or  any  company  or  association  what* 
ever,  or  any  person  having  received  such  notice,  to  act  upon  the  requisi- 
tion of  the  person  in  whose  place  an  appointment  shall  have  been  made 
in  any  matter  whatever  relating  to  the  transfer  of  such  stock,  or  the 
payment  of  the  dividends  or  produce  thereof. 

27.  Effect  of  an  order  veatinff  legal  right  in  a  chote  m  actUm. — 
And  be  it  enacted,  that  where  any  order  shall  have  been  made  under  the 
provisions  of  this  act,  either  by  the  Lord  Chancellor,  intrusted  as  afore- 
said, or  by  the  Court  of  Chancery,  vesting  the  legal  right  to  sae  for 
or  recover  any  chose  in  action  or  any  interest  in  respect  thereof  in  any 
person  or  persons,  such  legal  right  shall  vest  accordingly,  and  thereupon 
it  shall  be  lawful  for  the  person  or  persons  so  appointed  to  cany  on, 
commence,  and  prosecute,  in  his  or  their  own  name  or  names,  any 
action,  suit,  or  other  proceeding  at  law  or  in  equity  for  the  recovery  of 
such  chose  in  action,  in  the  same  manner  in  all  respects  as  the  perstHi 
in  whose  place  an  appointment  shall  have  been  made  could  have  sued 
for  or  recovered  such  chose  in  action. 

28.  Effect  of  an  order  vesting  copyhold  landsj  or  app\)inUng  any 
person  to  convey  copyhM  lands. — And  be  it  enacted,  that  whensoever 
under  any  of  the  provisions  of  this  act,  an  order  shall  be  made,  either 
by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chanoray, 
vesting  any  copyhold  or  customary  lands  in  any  person  or  pers<His,  and 
such  order  shall  be  made  with  the  consent  of  the  lord  or  lady  of  the 
manor  whereof  such  lands  are  holden,  then  the  lands  shall,  without  aoj 
surrender  or  admittance  in  respect  thereof,  vest  accordingly;  and  when- 
ever, under  any  of  the  provisions  of  this  act,  an  order  shall  be  made 
either  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of 
Chancery,  appointing  any  person  or  persons  to  convey  or  assign  any 
copyhold  or  customary  lands,  it  shall  be  lawful  for  such  person  or  per- 
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sons  to  do  all  acts  and  execute  all  instraments  for  the  pnrpoBe  of 
completing  the  assorance  of  such  lands:  and  all  snoh  acts  and  instra- 
ments so  done  and  executed  shall  have  the  same  effect,  and  every  lord 
and  la^y  of  a  manor,  and  every  other  person,  shall,  subject  to  the  cus- 
toms of  the  manor  and  the  usual  payments^  be  equally  bound  and 
compellable  to  make  admittance  to  such  lands,  and  to  do  all  other  acts 
for  the  purpose  of  completing  the  assurance  thereof,  as  if  the  persons 
in  whose  pUce  an  appointment  shall  have  been  made,  being  firee 
from  any  disability,  had  duly  done  and  executed  such  acts  and  instra- 
ments. 

29.  TVhm  a  decree  is  made  for  sale  of  real  estate  for  payment  of 
debts, — And  be  it  enacted,  tliat  when  a  decree  shall  have  been  made  by 
9Sk-f  court  of  equity  directing  the  sale  of  any  lands  for  the  payment  of 
the  debts  of  a  deceased  person,  every  person  seised  or  possessed  of  such 
lands,  or  entitled  to  a  contingent  right  therein,  as  heir,  or  under  the  will 
of  such  deceased  debtor,  shall  be  deemed  to  be  so  seised  or  possessed  or 
entitled,  as  the  case  may  be,  upon  a  trast  within  the  meaning  of  this 
act ;  and  the  Court  of  Chancery  is  hereby  empowered  to  make  an  order 
wholly  discharging  the  contingent  right,  under  the  will  of  such  deceased 
debtor,  of  any  unborn  person. 

SO.  C<mrt  to  declare  what  parties  are  trustees  of  lands  comprised 
im  atvy  sw,t^  and  as  to  the  interests  of  persons  unborn. — ^And  be  it 
enacted,  that  where  any  decree  shall  be  made  by  any  court  of  equity 
for  the  specific  performance  of  a  contract  concerning  any  lands,  or  for 
the  partition  or  exchange  of  any  lands,  or  generally  when  any  decree 
ffhiill  be  made  for  the  conveyance  or  assignment  of  any  lands,  either  in 
cases  arising  out  of  the  doctrine  of  election  or  otherwise,  it  shall  be 
lawful  for  the  said  court  to  declare  that  any  of  the  parties  to  the  said 
salt  wherein  such  decree  is  made  are  trastees  of  such  lands  or  any 
part  thereof,  witiiin  the  meaning  of  this  act,  or  to  declare  concerning 
the  interests  of  unborn  persons  who  might  claim  under  any  party  to 
the  said  suit,  or  under  the  will  or  voluntary  settlement  of  any  person 
deceased  who  was  during  his  lifetime  a  party  to  the  contract  or  trans- 
actions conceraing  which  such  decree  is  made,  that  such  interests  of 
finbom  persons  are  the  interests  of  persons  who,  upon  coming  into  ex- 
iateace,  would  be  trustees  within  the  meaning  of  this  act,  and  thereupon 
it  abaXl  be  lawfal  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Conrt  of  Chancery,  as  the  case  may  be,  to  make  such  order  or  orders 
as  to  the  estates,  rights,  and  interests  of  such  persons,  bora  or  unborn, 
as  tfas  ssid  court  or  the  said  Lord  Chancellor  might  under  the  provi- 
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sioDs  of  thiB  act  make  ooncerning  the  estates,  rights,  aad  interests  of 
trustees  bom  or  unborn. 

31.  Power  to  fnake  direcUoM  how  the  right  to  transfer  stock  to  he 
nercited. — And  be  it  enacted,  that  it  shall  be  lawfol  for  the  Lord 
Chancellor,  intmsted  as  aforesud,  or  the  Ooort  of  Chancery,  to  make 
declarations  and  give  directions  concerning  the  manner  in  which  the 
right  to  any  stock  or  chose  Id  action  vested  nnder  the  provisions  of  thif 
act  shall  be  exercised;  and  thereupon  the  person  or  persons  in  whom 
snch  right  shall  be  vested  shall  be  compellable  to  obey  such  diiectieos 
and  declarations  by  the  same  process  as  that  by  which  other  orden 
under  this  act  are  enforced. 

32.  Power  to  court  to  tnahe  order  appoinHag  new  trustees, — ^And 
be  it  enacted,  that  whenever  it  shall  be  expedient  to  appcnnt  a  new 
trustee  or  new  trustees,  and  it  shall  be  found  inexpedient,  difficult,  or 
impracticable  so  to  do  witiiout  the  assistance  of  the  Court  of  Chancexy, 
it  shall  be  lawful  for  the  said  Court  of  Chanceiy  to  make  an  order 
appointing  a  new  trustee  or  new  trustees  either  in  substitution  fi>r  or  ia 
addition  to  any  existing  trustee  or  trustees. 

33.  The  new  trustees  to  have  the  powers  of  trustees  appointed  Sy 
decree  in  suit. — And  be  it  enacted,  that  the  person  or  persons  who, 
up(m  the  making  of  sudi  order  as  last  aforesaid,  shall  be  trustee  or 
trustees,  shall  have  all  the  same  rights  and  powers  as  he  or  they  would 
have  had  if  app(nnted  by  decree  in  a  suit  duly  instituted. 

34.  Power  to  court  to  vest  lands  in  new  trustees. — And  be  it  enacted, 
that  it  shall  be  lawful  for  the  said  Court  of  Chancery,  upon  making 
any  order  for  appointing  a  new  trustee  or  new  trustees,  either  by  the 
same  or  by  any  subsequent  order,  to  direct  that  any  lands  subject  to  the 
trust  shall  vest  in  the  person  or  persons  who  upon  the  appointment 
shall  be  the  trustee  or  trustees,  for  such  estate  as  the  court  shall  direct; 
and  such  order  shall  have  the  same  effect  as  if  the  person  or  per- 
sons who  before  such  order  were  the  trustee  or  trustees  (if  any)  had 
duly  executed  all  proper  conveyances  and  assignments  of  such  lands 
for  such  estate. 

35.  Power  to  court  to  vest  right  to  sue  cU  law  m  new  trustees. — 
And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Court  of  Chan- 
cery, upon  making  any  order  for  appointing  a  new  trustee  or  new  trus- 
tees, either  by  the  same  or  by  any  subsequent  order,  to  vest  tlie  right 
to  call  for  a  transfer  of  any  stock  subject  to  the  trust,  or  to  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover  any  choBo  in 
action,  subject  to  the  trust,  or  any  interest  in  respect  thereof,  in  the 
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person  or  persons  who  apon  the  appointment  shall  be  the  trustee  or 


36.  (Hd  tnutees  not  to  be  discharged  from  Iia6t%.— And  be  it 
enacted,  that  any  such  appointment  by  the  court  of  new  trustees,  and 
any  such  canyejanoe,  assignment,  or  transfer  as  aforesaid,  shall  operate 
no  Airiher  or  otherwise  as  a  discharge  to  any  former  or  continuing  trus- 
tee than  an  appointment  of  new  trustees  under  any  power  for  that  pur- 
pose contained  in  any  instrument  would  hare  done. 

37.  Who  may  apply, — ^And  be  it  enacted,  that  an  order,  under  any 
of  the  hereinbefore  cdntained  proyifflons,  for  the  appointment  of  a  new 
tmstee  or  trustees,  or  concerning  any  lands,  stock,  or  chose  in  action 
aahject  to  a  trust,  may  be  made  uppn  the  application  of  any  person 
beneficially  interested  in  such  lands,  stock,  or  chose  in  action,  whether 
nnder  disability  or  not,  or  upon  the  application  of  any  person  duly 
i^ypointed  as  a  trustee  thereof;  and  that  an  order  under  any  of  the  pro- 
Tiflions  hereinbefore  contained  concerning  any  lands,  stock,  or  chose  in 
action  subject  to  a  mortgage  may  be  made  on  the  application  of  any 
person  beneficially  interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  moneys  secured  by 
such  mortgage. 

38.  Power  to  go  hrfiyre  the  Master  in  the  first  instance, — And  be  it 
enacted,  that  when  any  person  shall  deem  himself  entitled  to  an  order 
under  any  of  the  provisions  hereinbefore  contained,  either  from  the 
Lord  Chancellor,  intrusted  as  aforesaid,  or  from  the  Oourt  of  Chancery, 
it  shall  be  lawful  for  him  to  exhibit  before  any  one  of  -the  Masters  of 
the  High  Court  of  Chancery  a  statement  of  the  facts  whereon  such 
order  is  sought  to  be  obtained,  and  adduce  evidence  in  support  thereof; 
and  if  such  evidence  shall  be  satisfactory  to  the  said  Master,  he  shall, 
St  the  request  of  the  person  adducing  such  evidence,  give  a  certificate 
under  his  hand  of  the  several  material  facts  found  by  him  to  be  true, 
and  of  his  opinion  that  such  person  is  entitled  to  an  order  in  the  form 
set  forth  in  such  certificate. 

39.  Power  to  petition  the  court  or  the  Lord  Chancellor. — And  be  it 
enacted,  that  any  person  who  shall  have  obtained  such  certificate  may 
apply  by  motion  to  the  Court  of  Chancery,  or  to  the  Lord  Chancellor, 
intmsted  as  aforesaid,  for  an  order  to  the  effect  set  forth,  in  such  certi* 
fieate,  or  for  such  other  order  as  such  person  may  deem  himself  entitled 
to  npon  the  facts  found  by  the  Master. 

40.  Power  to  present  petition  in  the  first  instanoe, — ^And  be  it 
wiartisd,  that  any  person  or  persons  entitled  in  manner  aforesaid  to 
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upplj  for  an  order  from  the  said  Court  of  Chuioerj,  or  from  the  Lord 
Chancellory  intrusted  as  aforesaid,  may,  should  he  so  think  fit,  present 
a  petition  in  the  first  instance  to  the  Court  of  Chancery,  or  to  the  Lerl 
Chancellor,  intrusted  as  aforesaid,  for  such  order  as  he  may  deem  him- 
self entitled  to,  and  may  give  evidence  hy  affidavit  or  otherwise  in  sup- 
port of  such  petition  before  the  said  court,  or  the  Lord  ChanoeOor, 
intrusted  as  aforesaid,  and  may  senre  such  person  or  persona  with  notiee 
of  such  petition  as  he  may  deem  entitled  to  seryice  thereof. 

41.  What  ma^  be  done  ttpon  peUtum,^-Asid,  be  it  enacted,  that  upon 
the  hearing  of  any  such  motion  or  petition  it  shall  be  lawful  for  the 
said  court  or  for  the  said  Lord  Chancellor,  should  it  be  deemed  neces- 
sary, to  direct  a  reference  to  one  of  the  Masters  in  ordinary  of  the  Court 
of  Chancery  to  inquire  into  any  &ct8  which  require  such  an  inveatigatioi), 
or  it  shall  be  lawful  for  the  said  court  or  for  the  said  Lord  Chancellor 
to  direct  such  motion  or  petition  to  stand  oyer,  to  enable  the  petitioner 
or  petitioners  to  adduce  evidence  or  further  eyiflsnce  befbane  the  said 
court,  or  before  the  said  Lord  Chancellor,  or  to  enable  notice  or  any 
further  notice  of  such  motion  or  petition  to  be  served  upon  ai^  person 
or  persons. 

42.  Court  may  diamisa  peHtion  with  or  vfithout  costs. — ^And  be  it 
enacted,  that  upon  the  hearii^  of  any  such  motion  or  petition,  vrhether 
any  certificate  or  report  finom  a  Master  shall  have  been  obtained  or  not, 
it  shall  be  lawful  for  the  court,  or  the  Lord  Chancdlor,  intnisted  as 
aforesaid,  to  dismiss  such  motion  or  petition,  with  or  without  oasts,  or 
to  make  an  order  thereupon  in  conformity  with  the  provisions  of  this 
act 

43.  Power  to  make  an  order  in  a  cause, — And  be  it  enacted,  tiiat 
whensoever  in  any  cause  or  matter,  either  by  the  evidence  addnoed 
therein,  or  by  the  admissions  of  the  parties,  or  by  a  report  of  one  of  the 
Masters  of  the  Court  of  Chancery,  the  facts  necessary  finr  an  order 
under  this  act  shall  appear  to  such  court  to  be  sufficiently  proved,  it 
shall  be  lawful  for  the  said  court,  either  upon  the  hearing  of  the  said 
cause  or  of  any  petition  or  motion  in  the  said  cause  or  matter,  to  Biake 
such  order  under  this  act 

44.  Orders  made  hy  the  Court  </  Chancery,  founded  on  oerloai 
allegations,  to  be  conclusive  evidence  of  the  mtUter  contained  m  svck 
allegations. — ^And  be  it  enacted,  that  whenever  any  order  shall  be  made, 
under  this  act,  dther  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or 
by  the  Court  of  Chancery,  for  the  purpose  of  conveying  or  assigning 
any  lands,  or  for  the  purpose  of  releasing  or  disposing  of  any  contingent 
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right,  and  sach  order  shall  be  founded  on  an  allegation  of  the  personal 
incapadly  of  a  tnutee  or  mortgagee,  or  on  an  allegation  that  a  tmstee 
or  the  hdr  or  devisee  of  a  mortgagee  is  oat  of  the  jnrisdiction  of  the 
Court  of  Chancery  or  cannot  be  fonnd,  or  that  it  ia  uncertain  which  of 
aeveEal  traateoB,  or  which  of  sereral  devisees  of  a  mortgagee  was  the 
sorviTor,  or  whether  the  last  tmstee,  or  the  heir  or  last  soryiving 
devisee  of  a  mortgagee  be  living  or  dead,  or  on  an  allegation  that  any 
trustee  or  mortgagee  has  died  intestate  withoat  an  heir,  or  has  died  and 
it  ia  not  known  who  is  his  heur  or  devisee,  then  in  any  of  such  cases  the 
Uct  that  the  Lord  Chancellor,  intmsted  as  aforesaid,  or  the  Conrt  of 
Chancery,  has  made  an  order  npon  sneh  an  allegation,  shall  be  con- 
clusive evidence  of  the  matter  so  alleged  in  any  coort  oi  law  or  equity 
upon  any  question  as  to  the  legal  validity  of  the  order:  provided  always, 
that  nothing  herein  contained  shall  prevent  the  Court  of  Chancery 
dirBCting  a  re-conveyance  or  re-assign  ment  of  any  lands  conveyed  or 
assigned  by  any  order  under  this  act,  or  a  re-^ispositian  of  any  contin- 
gent right  conveyed  or  disposed  of  by  such  order ;  and  it  shall  be  lawful  for 
the  said  court  to  direct  any  of  the  parties  to  any  suit  concerning  such 
lands  or  contingent  right  to  pay  any  costs  occasioned  by  the  order  under 
this  act,  when  the  same  shall  appear  to  have  been  impioperly  obtained. 

45.  Trutteet  ofichariUet, — ^And  be  it  enacted,  that  it  shall  be  lawful 
for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chan- 
cery, to  exercise  the  powers  herein  conferred  for  the  purpose  of  vesting 
any  lands,  stock,  or  chose  in  action  in  the  trustee  or  trustees  of  any 
charity  or  society  over  which  charity  or  society  the  said  Court  of 
Chimcery  would  have  jurisdiction  upon  suit  duly  instituted,  whether 
such  tnntee  or  trustees  shall  have  been  duly  appcnnted  by  any  power 
contained  in  any  deed  or  instrument,  or  by  the  decree  of  the  said  Court 
of  Chancery,  or  by  order  made  npon  a  petition  to  the  said  court  under 
any  statute  authorizing  the  said  court  to  make  an  order  to  that  effect 
in  a  summary  way  upon  petition. 

46.  No  escheat  of  property  held  upon  trust  or  mortgttge. — And  be  it 
enacted,  that  no  lands,  stock,  or  chose  in  action  vested  in  any  person 
upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  shall 
escheat  or  be  forfeited  to  Her  Majesty,  her  heirs  or  successors,  or  to  any 
corporation,  lord  or  lady  of  a  manor,  or  other  person,  by  reason  of  the 
attahider  or  conviction  for  any  ofifonoe  of  such  trustee  or  mortgagee,  but 
shall  remain  in  such  trustee  or  mortgagee,  or  survive  to  his  or  her  co* 
trustee^  or  descend  or  vest  in  his  or  her  representative,  as  if  no  such 
attainder  or  conviction  had  taken  place. 
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47.  Act  not  to  prevent  estAeat  or/orfeUure  qfhenejlcial  interetL— 
And  he  it  enacted,  that  nothing  contained  in  this  act  shall  preTiOit  the 
escheat  or  forfeiture  of  any  lands  or  personal  estate  rested  in  anj  snch 
tmstee  or  noortgagee,  so  far  as  relates  to  any  beneficial  interest  theron 
of  any  such  tnutee  or  m(»i;gagee,  but  such  lands  or  personal  estate,  so 
far  as  relates  to  any  such  beneficial  interests,  shall  be  recoverable  in  l^e 
same  nutnner  as  if  this  act  had  not  passed. 

48.  Money  of  it^cmta  and  peraone  of  unsound  wind  to  he  ptddimto 
oourt. — And  be  it  enacted,  that  where  any  infant  or  person  of  unsound 
mind  shall  be  entitled  to  any  money  payable  in  discharge  of  any  lands, 
stoclc,  or  chose  in  action  conyeyed,  assigned,  or  transferred  under  this 
act,  it  shall  be  lawful  for  the  person  by  whom  such  money  is  payable  to 
pay  the  same  into  the  Bank  of  England,  in  the  name  and  with  the  pri-vity 
of  the  Accountant  General,  in  trust  in  any  cause  then  depending  con- 
cerning such  money,  or,  if  there  shall  be  no  such  cause,  to  the  credit  of 
such  infimt  or  person  of  unsound  mind,  subject  to  the  order  cht  disposi- 
tion of  the  said  court;  and  it  shall  be  lawful  for  the  said  court,  npoa 
petition  in  a  sunmntry  way,  to  order  any  money  so  paid  to  be  invested 
in  the  public  funds,  and  to  order  payment  or  distribution  tberea^  or 
payment  of  the  dividends  thereof^  as  to  the  said  Court  shall  seem  rea- 
sonable; and  erery  cashier  of  the  Bank  of  England  who  shall  receiTB 
any  such  money  is  hereby  required  to  give  to  the  person  paying  the 
same  a  receipt  for  such  money,  and  such  receipt  shall  be  an  effiectnal 
discharge  for  the  money  therein  respectiyely  expressed  to  have  been 
received. 

49.  Court  may  maJce  a  decree  in  the  absence  of  a  trustee* — ^And  be 
it  enacted,  that  where  in  any  suit  commenced  or  to  be  commenced  in  tbe 
Oourt  of  Chancery  it  shall  be  made  to  appear  to  the  court  by  affidavit 
that  diligent  search  and  inquiry  has  been  made  after  any  person  made  a 
defendant,  who  is  only  a  trustee,  to  serve  him  with  the  process  of  the 
court,  and  that  he  cannot  be  found,  it  shall  be  lawful  for  the  said  court 
to  hear  and  determine  such  cause,  and  to  make  such  absolute  decree 
theron  against  every  person  who  shall  appear  to  them  to  be  only  a 
trustee,  and  not  otherwise  concerned  in  interest  in  the  matter  in  ques- 
tion, in  such  and  the  same  nuumer  as  if  such  tmstee  had  been  duly 
served  with  the  process  of  the  court,  and  had  appeared  and  filed  his 
answer  thereto,  and  had  also  appeared  by  his  counsel  and  solicitor  at 
the  hearing  of  such  cause:  provided  always,  that  no  such  decree  shall 
bind,  affect,  or  in  anywise  prejudice  any  person  against  whom  the  same 
shall  be  made,  without  service  of  process  upon  him  as  aforesaid,  his 
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heirs,  execntors,  or  adminbtrators,  for  or  in  respect  of  any  estate,  right, 
or  interest  which  snch  person  shall  have  at  the  time  of  making  such 
decree  for  his  own  nse  or  benefit,  or  otherwise  than  as  a  trustee  as 
afiiresaid. 

50.  Powen  of  the  Master, — And  be  it  enacted,  that  when  any  per- 
son shall,  under  the  provisions  of  this  act,  apply  to  one  of  the  Masters 
of  the  Court  of  Chancery  in  the  first  instance,  and  adduce  evidence,  for 
the  purpose  of  obtaining  the  certificate  of  such  Master  as  a  foundation 
£6r  an  order  of  the  said  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
said  Court  of  Chancery,  it  shall  be  lawful  fi>r  the  said  Master  to  order 
service  of  such  application  upon  any  person,  or  to  dismiss  such  appHca- 
tion,  and  to  direct  that  the  costs  of  any  persons  consequent  thereon 
shall  be  paid  by  the  person  making  the  same;  and  all  orders  of  the 
Master  under  this  act  shall  be  enforced  by  the  same  process  as  orders  of 
the  court  made  in  any  suit  against  a  party  thereto. 

51.  Cotts  may  be  paid  cut  of  the  estate, — ^And  be  it  enacted,  that 
the  Lord  Chancellor,  mtrusted  as  aforesaid,  and  the  Court  of  Chanceiy, 
maj  Older  the  costs  and  expenses  of  and  relating  to  the  petitions,  orders, 
directions,  conv^ances,  assignments,  and  transfers  to  be  made  in  pur- 
suance of  this  act,  or  any  of  them,  to  be  paid  and  raised  out  of  or  from 
the  lands  or  personal  estate,  or  the  rents  or  produce  thereof,  in  respect 
of  which  the  same  respectively  shall  be  made,  or  in  such  manner  as  the 
said  Lord  Chancellor  or  court  shall  think  proper. 

52.  Commission  concerning  person  of  unsound  nUnd. — ^And  be  it 
enacted,  that  upon  any  petition  being  presented  under  this  act  to  the 
Lord  Chancellor,  intrusted  as  aforesaid,  concerning  a  person  of  unsound 
mind,  it  shall  be  lawful  for  the  said  Lord  Chancellor,  should  he  so 
think  fit,  to  direct  that  a  commission  in  the  nature  of  a  writ  de  Junatico 
mquirendo  shall  issue  concerning  such  person,  and  to  postpone  making 
anj  order  upon  such  petition  until  a  return  shall  have,  been  made  to 
SQch  ccMmnission. 

53.  Suit  may  be  directed. — ^And  be  it  enacted,  that  upon  any  petition 
under  this  act  being  presented  to  the  Lord  Chancellor,  mtrusted  as 
aforesaid,  or  to  the  Court  of  Chancery,  it  shall  be  lawful  for  the  said 
Lord  Chancellor  or  the  said  Court  of  Chancery  to  postpone  making 
any  order  upon  such  petition  until  the  right  of  the  petitioner  or 
pstitioners  shall  have  been  dedared  in  a  suit  duly  instituted  for  that 
porpose. 

54.  Powersqf  Court  of  Chancery  to  extendto  property  in  the  colonies. 
— And  be  it  enacted,  that  the  powers  and  authorities  given  by  this  act 
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to  the  Coart  of  ChaDoerf  in  England  shall  extend  to  all  lands  and 
penonal  estate  within  the  dominions,  plantations,  and  coikinies  belongiDg 
to  Her  Majesty  (except  Scotland.) 

55.  Powen  gvoen  to  Court  of  Chancery  may  he  exercised  by  that 
court  m  IrehncL—^And  be  it  enacted,  that  the  powers  and  anthimtLes 
giren  by  this  act  to  the  Coort  of  Chancery  in  England  shall  and  may  be 
exercised  in  like  manner  and  are  hereby  given  and  extended  to 
the  Coort  of  Chancery  in  Ireland  with  respect  to  all  lands  and  personal 
estate  in  Ireland. 

56.  Powers  of  Lord  ChemoeOior  In  Ivnacy  to  extend  to  property  m 
the  colonies. — ^And  be  it  enacted,  that  the  powers  and  anthorities  given 
by  this  act  to  the  Lord  Chancellor  of  Grreat  Britain,  intmsted  as  afore- 
said, shall  extend  to  all  lands  and  personal  estate  within  any  of  die 
dominions,  plantations,  and  colonies  belonging  to  Her  Majesty  (except 
Scotland  and  Ireland.) 

57.  Powers  of  Lord  ChanoeLlor  in  lunacy  may  he  exercised  by  Lord 
ChanoeMor  qf  Ireland. — And  be  it  enacted,  tiiat  the  powers  and 
anthorities  given  by  this  act  to  the  Lord  Chancellor  of  Great  Britain, 
intrusted  as  aforesaid,  shall  and  may  be  exercised  in  like  manner  hj 
and  are  hereby  given  to  the  Lord  Chancellor  of  Ireland,  intmsted  as 
aforesaid,  with  respect  to  all  lands  and  personal  estate  in  Ireland. 

58.  Short  (tdi8.~*And  be  it  enacted,  that  in  citing  this  act  in  other 
acts  of  Parliament,  and  in  legal  instniments  and  in  legal  proceedings, 
it  shall  be  sufficient  to  nse  the  expression  *^  The  Trustee  Act,  1850." 

59.  Commencement  of  act. — ^And  be  it  enacted,  that  this  act  shall 
come  into  operation  on  the  first  day  of  November  one  thonsand  eight 
hundred  and  fifty. 

60.  Act  may  be  amended,  ^. — ^And  be  it  enacted,  that  this  act 
may  be  amended  or  repealed  by  any  act  to  be  passed  in  this  session 
of  Parliament. 
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PRECEDENTS  OF  FORMS  OF  PTJROHASE-DEEDS. 


No.  I. 

Conveyance  by  appointment^  grant  and  release  to  tisea  to 

bar  dower. 


1.  Parties. 

2.  Recital  of   conveyance  to 
▼endor. 

8.  Of  contract  to  purchase. 

4.  Testatum  by  which  vendor 
appoints. 

5.  Further  testatum  by  which 
vendor  grants  and  releases. 

6.  Habendum  to  dower  uses. 


7.  Declaration  to  debar  pur- 
chaser's widow  from  dower. 

8.  Covenants  from  vendor,  for 
title. 

9.  For  quiet  enjoyment. 

10.  Freedom  from  incumbran- 
ces. 

11.  For  farther  assurance. 


Stamp  in  Ueu  of  kate/cr  yeoTt  II.  15i.  Ad  valorem  atamp^  25;. 

1.  THIS    INDENTURE,    made    the  day  Parties. 
of            ,  A.D.  185     ,  BETWEEN  (i?e»rfor),  of,  &c.,  of 

the  first  part  (purchaser)^  of,  See,  of  the  second  part, 
and  (purchaser's  dower  trustee),  of  the  third  part. 

2.  Whereas  bj  indentures  of  lease  and  release.  Recital  of 
bearing  date  respectively  on  or  about  the  22nd  and  conveyance 
23rd  days  of  March,  in  the  year  1830,  the  indenture  JSwot^i^J? 
of  release  being  made  between  A.  B.,  Esq.,  of  the  first 

part,  C.  D.,  gentleman,  of  the  second  part,  the  said 
(vendor),  of  the  third  part,  and  (vendor's  trustee),  of 
the  fourth  part,  the  hereditaments  and  premises  herein- 
afber  described,  and  which  are  intended  to  be  hereby  ap- 
pointed granted  and  released,  were  conveyed,  and  now 
stand  limitedtosuchuses,  upon  such  trusts,  and  forsuch 
ends,  intents  and  purposes,  as  the  said  (vendor)  shall  by 
deed  or  deeds  appoint;  and  in  default  of,  and  unfcil 
such  appointment,  to  the  use  of  the  said  (vendor)  and 
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his  assigns,  for  life,  without  impeachment  of  waste, 
with  a  limitation  to  the  use  of  the  said  (vendor's 
trustee),  his  executors  and  administrators,  during  the 
life  of,  and  in  trust  for,  the  said  (vendor),  and  his 
assigns,  with  the  ultimate  limitation  to  the  use  of  the 
said  (vendor),  his  heirs  and  assigns,  for  ever  : 
Of  contract  3.  And  whbrbas  the  8S^d  {vendor)  has  contracted 
to  purchase,  ^q  ^h  ^\^q  g^^  hereditaments  and  premises  and  the 

inheritance  thereof,  in  possession,  in  fee-simple,  &ee 
from  incumbrances,  to  the  said  (purchaser),  for  the 
sum  of  2,9902. : 

Testatum  by        4.   NoW  THIS   INDENTURE  WITNESSETH,  that  in 

dor  appo^'ts  P^^^^^^i^c^  ^^  ^^  Baid  contract,  and  in  consideration 
'  of  the  sum  of  2,990/.  sterling  paid  bj  the  said  (pur- 
chaser) to  the  said  (vendor),  on  the  execution  thereof, 
the  receipt  of  which  the  said  (vendor)  hereby  acknow- 
ledges, and  therefrom  doth  by  these  presents  release, 
exonerate  and  for  ever  discharge  the  said  (purchaser), 
his  heirs,  executors,  administrators  and  assigns,  he, 
the  said  (vendor),  in  exercise  of  the  power  given  him 
by  the  said  hereinbefore  recited  indenture  of  release, 
DOTH,  by  this  present  deed,  appoint  that  all  and 
singular  the  hereditaments  and  premises  hereinafter 
described,  and  which  are  also  intended  to  be  hereby 
granted  and  released,  with  their  appurtenances,  shall 
from  henceforth  be  to  the  uses,  upon  the  trusts,  and 
for  the  ends,  intents  and  purposes  hereinafter  liinited, 
expressed  and  declared. 

Further  5.  AnD  THIS  INDENTURE  ALSO  WITNESSETH,  that 

^Siehradtor  ^  further  pursuance  of  the  said  contract,  and  for  the 
grants  and  considerations  aforesaid,  the  said  (vendor)  doth,  by 
releases.  these  presents,  grant,  release  and  confirm  unto  the 
said  (purchaser)  and  his  heirs,  all  (here  describe  the 
parcels),  iogether  with  all  and  singular  houses,  (a) 
out-houses,  edifices,  buildings,  barns,  stables,  yards, 
gardens,  orchards,  wavs,  paths,  passives,  waters, 
water-coiurses,  sewers,  arains,  timber  and  other  trees, 
woods,  underwoods,  and  the  ground  and  soil  thereof; 
commons,  common  of  pastiire  and  of  turbary,  and 
all  other  commonable  rights  whatsoever;  hedges, 
ditches,  fences,  mounds,  bounds,  liberties,  lights,  ease- 
ments, profits,  privileges,  commodities,  advantages, 

(a)  The  general  words  are  given  fully,  in  order  that  such  of 
them  may  be  selected  as  may  be  beet  adapted  to  the  particular 
circumstances  of  each  individual  conveyance. 
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rights,  members  and  appurtenances  to  the  said  here- 
ditaments and  premises  belonging,  or  usually  held, 
occupied  or  enjoyed  therewith,  and  all  the  estate, 
right,  title  and  interest,  both  legal  and  equitable,  of 
him  the  said  (vendor)  therein ;  and  also  all  deeds, 
evidences  and  writings  relating  to  the  title  thereof, 
in  the  possession  of  the  said  {vendor),  or  which  he 
can  obtain  without  suit. 

6.  To  HAVE  AND  TO  HOLD  the  Said  ,  and  Habendum 

all  and  singular  other  the  hereditaments  and  premises  ^^^^^^^ 
hereinbefore  described  and  hereby  granted  and  re- 
leased, with  their  appurtenances,  unto  the  said  (pur^ 
chaser)  and  his  heirs,  to  the  uses,  upon  the  trusts, 
and  for  the  ends,  intente  and  purposes  hereinafter 
declared ;  that  is  to  say,  to  such  uses,  upon  such 
trusts,  and  for  such  ends,  intente  and  purposes  as 
the  said  (purchaser)  shall  from  time  to  time,  or  at 
any  time,  b^  deed  or  deeds,  appoint ;  and  in  default 
of,  and  until  such  appointment,  and  subject  thereto, 
TO  THE  USE  of  the  Said  (purchaser)  and  his  assigns, 
during  the  term  of  his  natural  hfe,  without  impeach- 
ment of  waste ;  and  after  the  determination  of  that 
estete,  by  any  means,  in  his  lifetime,  to  the  use  of 
the  said  {dower  trustee),  his  executors  and  adminis- 
trators, during  the  life  of,  and  m  trust  for,  the  said 
(^purchaser)  find  his  assigns;  and  after  the  determi- 
nation of  the  saia  hereinbefore  lastly  limited  estate, 
TO  the  use  of  the  said  (purchaser),  his  heirs  and 
assigns,  for  ever. 

7.  And  it  is  hereby  declared,  that  no  widow  of  the  Deciwution 
said  (purchaser),  shall  be  entitled  to  dower  out  of  the  ^idow  of 
said  nereditamente  and  premises.  dower. 

8.  And  the  said  (vendor)  doth  hereby,  for  himself.  Qualified 
his  heirs,  executors,  and  administralors,  covenant  ^^^^^^r 
with  the  said  ( purchaser)  his  heirs  and  assigns,  that  that  he  has 
([notwithstanding  any  act  or  thing  done  or  permitted  firood  right 
by  the  said  (vendor)  to  the  contrary)  the  said  (vendor)  ^  *^<^"^®y- 
now  hath  in  himself  good   right,  full  power,  and 
absolute  authority  to  grant  and  release  the  said  here- 
ditamento  and  premises  to  the  uses  and  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning 

of  these  presents. 

9.  And  also  that  (notwithstanding  any  such  act  or  For  quiet 
thing  as  aforesaid),  the  said  hereditamente  and  premises  ^^^y°^^°^ 
shall  or  may  from  time  to  time,  and  at  all  times,  be 
peaceably  and  quietly  held  and  enjoyed  according  to 
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the  uses  hereinbefore  declared,  conoemiDg  the  same, 
without  let,  suit,  eyiction,  ejection,  interruption,  mo- 
lestation or  disturbance  from  or  by  the  said  {vendor)^  or 
any  other  person  or  persons  whomsoever,  rightfdlly 
cliuming  under  or  in  trust  for  him,  or  by  or  through 
his  acts,  deeds,  defaults,  privity  or  procurement. 
Freedom  iQ.  And  THAT  freely,  clearly,  and  absolutely  in- 

branow!^""*'  demnified  by  the  said  (vendor)  his  heirs,  executors, 
or  administrators,  of,  from,  and  against  all  former 
and  other  estates,  nghts,  titles,  liens,  charges,  and 
incumbrances  whatsoever,  made,  created,  occasioned, 
or  suffered  bv  the  said  (vendor),  or  any  other  person 
or  persons  whomsoever,  rightfully  claiming  under  or 
in'  trust  for  him,  or  by  or  through  his  acts,  deeds, 
defaults,  privity,  or  procurement. 
Forftirther  11.  And  moreoves,  that  the  said  (vendor),  and 
aasaranoe.  jj]  persons  rightfully  claiming  any  estate  or  interest, 
le^sd  or  equitable,  in  the  said  nereditaments  and  pre- 
mises^ or  any  part  thereof,  under  or  in  trust  for  him, 
will,  from  time  to  time,  and  at  all  times  hereafter,  at 
the  request  and  costs  of  the  said  (purchaser)  f  his 
appointees,  heirs  or  assigns,  make,  do,  acknowledge, 
enter  into,  execute  and  perfect,  or  cause  or  procure  to  be 
made,  done,  acknowledged,  entered  into,  executed  and 
perfected,  all  such  further  acts,  deeds,  conveyances  and 
assurances  whatsoever,  for  the  further,  better,  more  per- 
fectly or  satisfactorily  appointing,  granting,  releasing 
and  confirming,  or  otherwise  assuring  the  said  here- 
ditaments and  premises,  and  every  or  any  part  of  the 
same,  with  their  appurtenances,  to  the  uses  and  in 
manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents,  as  the  said  (purchaser), 
his  appointees,  heirs  or  assigns,  or  his  or  their  counsel 
in  the  law,  shall  require,  and  as  shall  be  tendered  to 
be  done  and  executed.  In  witness  whereof  the  said 
parties  to  these  presents  their  hands  and  seals  have 
set  the  day  and  year  first  above  written. 
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No.  II. 


Appointment  to  a  purchaser  to  dower  uses,  with  usual 

covenants  and  title. 


1.  Parties. 

2.  Testatum,  vendor  appoints. 

3.  Declaration  of  dower  uses. 

4.  Covenants  from  vendor  for 
title,  that  power  is  still  sub- 
sisting. 


5.  That  vendor  has  good  right 
to  appoint. 

6.  For  quiet  enjoyment  and 
freedom  from  incumbrances. 

7.  For  further  assurance. 


No  luuefor  year  ttamp  wiU  be  required.    Ad  valorem  stampt  25£. 

1.  THIS   INDENTURE,  made  the  day  ^a^ies. 
of               ,  A.D.  185    ,  BETWEEN  {vendov),  of,  &c., 

of  the  first  part  (jmrchaser),  of,  &c.  of  the  second 
part,  and  {dower  trustee),  of,  &c.,  of  the  third  part. 
[Recite  here,  the  conveyance  to  uses  to  bar  dower 
08  in  last  precedent,  clause  2.  Recite  also,  contract 
to  purchase,  ut,  ib.  clause  3.] 

2.  Now  THIS  Indenture  witnesseth,  that  in  Tes^tum. 
pursuance  of  the  said  contract,  and  in  consideration  J^i^ts. 
of  the  sum  of  2,990/.  sterling,  paid  by  the  said  (pur" 
chaser)  to  the  said  (vendor)  on  the  execution  hereof, 

the  receipt  of  which  the  said  (vendor)  hereby  acknow- 
ledges, and  therefrom  doth  by  these  presents  release, 
exonerate  and  for  ever  discharge  the  said  (purchaser), 
his  heirs,  executors,  administrators  and  assigns,  the 
said  {vendor)  in  exercise  of  the  power  limited  and 
reserved  to  him  by  the  said  hereinbefore-recited  in- 
denture of  release,  and  of  every  power  in  anywise 
enabling  him  in  this  behalf,  doth  by  this  present 
deed  absolutely  and  irrevocably  appoint  that  all 
[here  insert  the  parcels,  omitting  the  all-estate 
clause  and  also  the  all'deeds  clause'],  with  all  and  sin- 
gular their  rights,  members,  and  appurtenances,  shall 
from  henceforth  be, 

3.  To  such  uses,  upon  such  trusts,  and  for  such  Declaration 

ends,  intents  and  purposes,  as  the  said  (purchaser)  ^^^^^ 
shall  from  time  to  time,  or  at  any  time,  by  any  deed 
or  deeds,  appoint ;  and  in  default  of,  and  imtil  such 
appointment,  and  in  the  meantime  subject  thereto, 
to  the  use  of  the  said  (j)urchaser)  and  his  assigns 
for  the  term  of  his  natural  life,  without  impeachment 
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of  waste ;  and  after  the  detennination  of  tbat  estate 
by  any  means  in  his  lifetime,  to  the  use  of  the  said 
(dower  trustee),  his  executors  and  administrators, 
during  the  life  of  the  said  {purchaser)  in  trust  for 
him  and  his  assigns ;  and  after  the  determination  of 
the  said  hereinbefore  lastly-limited  estate,  to  the 
USE  of  the  said  (purchaser),  his  heirs  and  assigns 
for  ever.  [Here  insert  declaration  to  bar  dower, 
as  in  last  precedent,  clauses  6,  7>] 
Q«»^*fi«d  4,  And  the  said  (vendor)  doth  hereby  for  himself 

^^rador.  ^8  heirs,  executors  and  administrators,  covenant 
that  the  '  with  the  said  (purchaser),  his  heirs  and  assigns,  that 
Smi  rabsist-  notwithstanding  any  act  or  thing  done  or  permitted 
ing.  by  the  said  {vendor)  to  the  contrary,  the  said  recited 

power  is  at  the  time  of  the  execution  of  these  presents 
a  valid  and  subsisting  power. 
hM  ffo^*^^      6.  And  also  that  notwithstanding  any  such  act 
right  to        or  thing  as  aforesaid,  the  said  (vendmr)  now  hath  in 
appoint.       himself  good  right,  and  lawf^  and  absolute  power 
and  authority  by  these  presents,  to  appoint  the  sidd 
hereditaments  and  premises,  herebv  appointed,  with 
their  appurtenances,  to  the  uses  and  in  manner  afore- 
said. 
For  quiet         g,  ^ND  FURTHER,  that,  notwithstanding  any  such 
^^S^m  act  or  thing  as  aforesaid,  the  said  hereditaments  and 
from  incum-  premises  shall  from  henceforth  be  to  the  uses  herein- 
brances.       before  declared  concerning  the  same,  and  be  peaceably 
and  quietly  held  and  enjoyed  accordingly,  without 
let,  suit,  eviction,  ejection,  interruption,  disturbance  or 
denial,  of  or  by  the  said  (vendor),  or  any  other  person 
or  persons  whomsoever  rightfuUy  claiming  under  or 
in  trust  for  him ;  and  that  freely,  clearly,  and  abso- 
lutely indemnified  hj  the  said  (vendor),  his  h^rs, 
executors,  or   administrators,  of,  from  and  against 
all  former  estates,  rights,  titles,  Uens,  charges  and 
incumbrances  whatsoever  made,  created  or  sufPered 
by  the  said  {vendor),  or  any  person  or  persons  whom- 
soever rightfully  claiming  under  or  in  trust  for  him. 
^^an^e^''       7.  And  MOREOVER,  that  the  said  (vendor),  and  all 
persons  rightfully  claiming  any  estate  or  interest, 
legal  or  equitable,  in  the  said  hereditaments  and  pre- 
mises under  or  in  trust  for  him,  will,  from  time  to 
time,  and  at  all  times  hereafter,  at  the  request  and 
costs  of  the  said  {purchaser),  his  appointees,  heirs  or 
assigns,  enter  into,  execute,  and  perfect  all    such 
further  and  other  lawful  and  reasonable  acts,  deeds, 
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appointments,  conveyances  and  assurances  what- 
soever, for  the  further,  better,  or  more  satisfactorily 
appointing,  assuring  and  coi:^ming  the  said  here- 
ditaments and  premises  to  the  uses  aforesaid,  accord- 
ing to  the  true  mtent  and  meaning  of  these  presents, 
as  the  said  (purchaser),  his  appointees,  heirs  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall 
require,  and  as  shall  be  tendered  to  be  done  and 
executed.    In  witness,  &c. 
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No.  III. 

Conveyance  by  grant  and  release  to  a  purchaser  in  fee, 
with  the  uatuU  covenants  for  title. 

1.  PRities.  I       6.  Oovenant  from  vendor  that 

3.  Testatum  by  which  rendor       he  has  good  right  to  convey. 


grants  and  releases. 

3.  Habendom  to  purchaser  In 
fee. 

4.  Declaration  to  debar  widow 
of  dower. 


6.  For  quiet  ei^Joyment,  and 
fireedom  from  incumbrances. 

7.  For  further  assurance. 


Lease  for  year  stampf  U.    Ad  valorem  stamp,  1/.  10». 

Parties.  1.  THIS    INDENTURE,  made  the  day 

of  X  A.  D.  185     ,  BETWEEN  (vcndor),  of,  &c.,  of 

the  one  part,  and  {purchaser)  of  the  other  part. 

Testatum  by      2*  WITNESSETH  that  in  consideration  of   149/. 

which  yen.    sterling,  this  day  pud  by  the  said  {purchaser)  to  the 

Md  ndelSes.  ^'^  (vendor),  the  receipt  of  which  the  said  (vendor) 
'  hereby  acknowledges,  he,  the  said  (vendor)  doth  by 
these  presents  grant  and  release  unto  the  said  (pur- 
chaser) and  his  heirs,  all^  &c.  [here  describe 
parcels'],  and  aU  rights,  members  and  appurtenances 
to  the  said  premises  belonging.  And  all  the  estate 
and  interest,  ooth  legal  and  equitable,  of  him  the  said 
(vendor)  therein,  and  all  deeas  and  writinffs  relating 
to  the  title  thereof,  in  the  custody  of  the  said  (vendor), 
or  which  he  can  procure  without  suit. 

Habendum  3-  '^^    HAVE    AND    TO    HOLD   the   Said    [iKSERT 

to  purchaser  short  general  descr^Hon'],  and  all  and  singular  other 

^^-  the    premises   hereinbefore    described,    and   hereby 

granted  and  released,  with  the  appurtenances,  unto 

and  to  the  use  of  the  said  (purchaser),  his  heirs  and 

assigns  for  ever. 

Declaration       4.  And  it  is  hereby  declared  that  no  widow  of  the 

wldoi^      said  (purchaser)  shall  be  entitled  to  dower  out  of  the 

dower.         said  hereditaments  and  premises. 

Covenant  5.  And  the  said  (vendor)  doth  hereby  for  himself, 

tih^behaT  ^*®  l^eirs,  executors  and  administrators,  covenant  with 

good  right  to  the  said  (purchaser),  his  heirs  and  assigns,  that  (not- 

con^«7.         withstandmg  any  act  done  or  permitted  by  the  said 

(vendor)  or  any  of  his  ancestors  or  testators  to  the 

oontraiy)  the  said  (vendor)  now  hath  good  right  to 
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convey  the  said  hereditaments  and  premises,  hereby 
granted  and  released,  with  their  appurtenances,  unto 
and  to  the  use  of  the  said  (purchaser),  his  heirs  and 
assies,  in  manner  aforesaid. 

6.  And  also,  that  the  same  hereditaments  and  For  quiet 
premises  shall  be  held  aud  enjoyed  accordingly  with-  aSJ*?J|^^J,n 
out  let,  suit,  eviction  or  disturbance  by  the  said  from  incum- 
(vendor)f  or  any  other  person  whomsoever,  rightfully  trances. 
claiming  under  him  or  any  of  his  ancestors  or  testators ; 

And  that  freely,  clearly,  and  absolutely  exonerated 
by  the  said  {vendor},  his  heirs,  execiitors  or  adminis- 
trators, from  all  estates,  rights,  titles,  liens,  charges 
or  incumbrances  whatsoever  made  or  created  by  the 
said  (vendor),  or  any  of  his  ancestors  or  testators,  or 
any  other  person  or  persons  whomsoever  rightfully 
ckmning  under  him  or  them,  or  by  or  through  their 
acts,  deeds,  defaults,  privity  or  procurement. 

7.  And  moreover,  that  the  said  (vendor),  and  all  ^**'  further 
persons  rightfully  claiming  any  estate  or  interest,  legal 

or  equitable,  in  the  said  hereditaments,  and  premises 
under  or  in  trust  for  him  or  any  of  his  ancestors  or 
testators,  shall  and  will  from  time  to  time,  and  at  all 
times,  at  therecjuest  and  costs  of  the  said  (purchaser), 
his  heirs  or  assigns,  enter  into  and  execute  all  such 
farther  assurances  for  the  more  perfectly  or  satis- 
factorily assuring  or  confirming  the  said  hereditaments 
and  premises,  unto  and  to  the  use  of  the  said  (pur^ 
chaser),  his  heirs  and  assigns,  as  the  said  (purchaser), 
his  heirs  and  assigns,  or  his  or  their  counsel  in  the 
law,  shall  require,  and  as  shall  be  tendered  to  be  done 
and  executed. 
In  witness,  &c. 
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No.  IV. 


Conveyance  by  a  vendor  {mortgagor),  and  hit  mortgagee^ 
to  a  purchater;  the  former  conveying  the  fee,  and  the 
loiter  surrenderina  a  term  of  years  vested  in  him  under 
the  mortgage'deed. 


1.  Partiefli 

2.  Recital  of  mortgage  by  de- 
mise. 

3.  That  principal  is  still  due, 
but  that  all  interest  has  been 
paid. 

4.  Of  oontract  to  puichase. 


5.  Testatum. 

6.  Habendmn  to  purchaser  in 
fee. 

7.  Covenant  from  mortgagee 
that  he  has  done  no  act  to  in- 
cumber. 


Recital  of 
mortgage  by 
demise. 


Stamp  in  lieu  qfleatefn'  year,  II.  lbs.    Ad  valorem  ttamp,  d5l. 

Parties.  1.  THIS   INDENTURE,   made  the  day 

of  ,  185  ,  BETWEEN  (vendor),  of,  &c.,  of  the  first 
part;  (mortgagee),  of,  &c.,  of  the  second  part;  {pur- 
chaser), of,  &c.,  of  the  third  part ;  and  {dower  trtistee\ 
of,  &c.,  of  the  fourth  part. 

2.  Whereas  by  indenture  of  demise  bearing  date 
on  or  about  the  day  of  ,  in  the  year 

1839»  and  made  between  the  said  {vendor),  of  the  one 
part,  and  the  said  {mortgagee),  of  the  other  part,  the 
said  {vendor)  did  grant  and  demise  unto  the  said 
(mortgagee)  the  hereditaments  and  premises  herein- 
after described,  and  intended  to  be  hereby  granted 
and  released,  to  hold  the  same,  with  the  appurte- 
nances, unto  the  said  (mortgagee),h}B  executors, admi- 
nistrators, and  assigns,  from  thenceforth,  for  the 
term  of  1,000  years,  subject  to  a  proviso  for  making 
void  the  said  term  on  payment  by  the  said  (vendor), 
his  heirs,  executors  or  administrators  to   the   said 
{mortgagee),  his  executors,  administrators  or  assigns, 
of  the  sum  of  2,000/.,  with  interest  for  the  same,  at 
the  rate  of  4/.  for  eveiy  100/.  by  the  year,  at  the  time 
and  in  manner  therein  mentioned,  but  in  payment 
whereof  default  was  made. 
That  prin.         3.  And  WHEREAS  the  said  principal  sum  of  2,000/. 
c»P«^^*^i    is  still  owing  to  the  said  {mortgagee)  upon  his  said 
i^l^to^st*  hereinbefore-recited  mortgage  security,  but  all  interest 
has  been       for  the  same  has  been  duly  paid  up  to  the  day  of  the 
*****  date  of  these  presents,  as  the  said  (mortgagee)  doth 

hereby  acknowledge. 
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4.  And  whereas  the  said  {purchaser)  has  con-  ^^"^J[^ 
tracted    with  the    said    (vendor)  for    the    absolute  ^^^^ 
purchase  of  the  hereditaments  and  premises  comprised 

m  the  said  hereinbefore  recited  indenture  of  mort- 
gage, and  the  fee-simple  and  inheritance  thereof,  free 
£rom  incumbrances,  for  the  price  of  3,000^.,  out  of 
which  it  has  been  agreed  that  the  sum  of  2,000/. 
shall  be  apphed  in  liquidation  of  the  said  mortgage 
debt. 

5.  Now  THIS  Indenture  witnbsseth,  that  in  Testatum. 
pursuance  of  the  said  agreement,  and  in  consideration 

of  the  sum  of  2,000/.  sterling,  paid  by  the  said  {pur- 
chaser) to  the  said  (mortgagee)  (at  the  request  and 
by  the  direction  of  the  said  (vendor),  testified  by  his 
being  a  party  to,  and  executing  these  presents)  on 
the  execution  hereof,  the  receipt  of  which  said  sum  of 
2,000/.,  and  that  the  same  is  m  full  satisfaction  and 
discharge  of  all  moneys  due  to  him  in  respect  of  the 
said  recited  mortgage  security,  the  said  {mortgagee) 
doth  hereby  acknowledge,  and  therefrom  doth  by 
these  presents  release  and  for  ever  discharge  the 
said  (vendor)^  his  heirs,  executors  and  administrators, 
and  also  the  said  {purchaser),  his  heirs,  executors, 
administrators  and  assigns,  and  also  in  consideration 
of  the  further  sum  of  1,000/.  sterling,  at  the  same 
time  as  aforesaid  paid  by  the  said  {purchaser)  to  the 
said  (vendor),  the  receipt  of  which  said  sum  of  1,000/., 
and  payment  of  the  said  sum  of  2,000/.  in  manner 
aforesaid,  making  together  the  said  sum  of  3,000/., 
the  purchase-mon^  of  the  said  hereditaments  and 
premises,  the  said  (vendor)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release  and  for  ever 
discharge  the  saicf  {purchaser),  his  heirs,  executors,  ad- 
ministrators and  assigns ;  he  the  sud  (mortgagee),  in 
order  to  merge  and  extinguish  the  said  term  of  1,000 
vears  in  the  reversion  and  inheritance  of  the  same 
hereditaments  and  premises  (at  the  request  and  by  the 
direction  of  the  said  (vendor)  testified  as  aforesaid), 
DOTH  by  these  presents  assign,  surrender  and  yield  up, 
and  the  said  {vendor)  doth  by  these  presents  grant, 
release  and  confirm  unto  the  said  (purchaser)  and 
his  heirs,  all,  &c.  [Here  describe  the  parcels 
and  insert  general  words,  ut  ante,  No.  I.,  clause  5, 
p.  ii] ;  and  all  the  estate,  right,  title  and  interest, 
both  legal  and  equitable,  of  them  the  said  {mortgagee) 
and  (vendor)  therein ;  and  also  all  deeds,  evidences,  and 
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writings  relating  to  the  title  of  the  said  premises  in 
the  possession  of  the  said  (mortgagee)  and  {vendor), 
or  either  of  them,  or  which  the  said  (vendor)  can 
obtain  without  suit. 

6.  To  HAVE  AND  TO  HOLD  the  Said  and  all 
and  singular  other  the  premises  hereinbefore  de- 
scribed, and  hereby  granted  and  released,  with  their 
appurtenances,  unto  the  said  (purchaser)  and  his  heirs, 
to  the  use  of  the  said  (purchaser),  his  heirs  and 
assigns  for  ever,  (a)  [Here  insert  declaration  to 
bar  dower,  ut  ante.  No.  I.,  clause  7,  p.  iii«] 

7.  And  the  said  (mortgagee)  doth  hereby  for  him- 
self, his  executors  and  administrators,  covenant  with 
the  said  (purchaser)^  his  heirs  and  assigns,  that  he 
the  said  (mortgagee)  hath  not  at  any  time  heretofore 
done,  or  committed,  or  knowingly  suffered  any  act, 
deed,  matter  or  thing  whatsoever,  whereby,  or  by 
reason  or  means  whereof,  the  said  hereditaments  and 
premises  hereby  granted  and  released,  and  also  sur- 
rendered, or  any  part  thereof,  can  be  incumbered. 
[Here  insert  covenants  for  title  by  vendor,  ut  ante. 
No.  I.,  clauses  8,  9,  10,  11,  pp.  iii.  iv.] 

In  witness,  &c. 


(a)  If  it  is  intended  that  the  property  should  be  limited  to 
nses  to  bar  dower,  substitute  for  the  above  clause,  the 
Habendum  clause,  No.  I.,  clause  6,  cmfe,  p.  iii.] 
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No.  V. 

Conveyance  of  an  equity    of  redemption^    the  purchaser 
covenanting  to  indemnify  the  vendor  from  the  mortgage. 


1.  Parties. 

2.  Recital  of  mortgage  in  fee. 

3.  That  principal  is  still  dae» 
but  that  all  interest  has  been 

IHUd. 

4.  Of  contract  to  purchase. 

5.  Testatum. 

6.  Habendum  to  purchaser  in 
fee  subject  to  mortgage. 

7.  Usual  covenants  from  ven- 
dor that  he  has  good  right  to 
conyey. 


8.  For  quiet  emoyment. 

9.  Freedom      from     incum- 
brance. 

10.  For  further  assurance. 

11.  Covenant  from  purchaser 
to  discharge  the  mortgage. 

12.  To  indemnify  vendor  from 
mortgage. 

13.  Declaration  that  mortgrage 
shall  be  deemed  the  debt  of  the 
purchased  premises. 


No  leattfor  year  ^amp  trill  be  required.    Ad  valorem  itampt  121. 

1.  THIS   INDENTURE,  made  the  day  Parties. 
of            ,  A.D.  185    ,  BETWEEN  {vendor),  of,  &c.,  of 

the  one  part,  and  (purchaser),  of,  &c.  of  the  other 
part. 

2.  Wh  ERE  AS  hy  indenture  of  release,  expressed  to  he  Recital  of 
made  in  pursuance  of  the  act  for  rendering  a  release  as  go'ts^ff®  ^^ 
efiPectual  for  the  conveyance  of  freehold  estates,  as  a 

lease  and  release  hy  the  same  parties,  hetween  the 
said  (vendor),  of  the  one  part,  and  (mortgagee), 
of  the  other  part,  the  hereditaments  and  premises 
hereinafter  described,  and  which  are  also  intended  to 
be  hereby  granted  and  released,  with  their  appurte- 
nances, were  released  and  conveyed  unto  and  to  the 
use  of  the  said  (mortgagee),  his  heirs  and  assigns, 
subject  to  a  proviso  for  redemption  and  reconveyance 
on  payment  by  the  said  (vendor),  his  heirs,  executors, 
or  administrators,  to  the  said  (mortgagee),  his  exe- 
cutors or  administrators,  of  the  sum  of  1,000^.,  and 
interest  at  the  rate  of  4l,  for  every  100^.  by  the  year, 
at  the  time  and  in  manner  therein  mentioned,  but  in 
payment  whereof  default  was  made. 

3.  And   WHEREAS    the    said  principal    sum    of  Thatprin- 
1,000/.  still  remains  owing  to  the  said  (mortgagee),  a^efbut*^" 
and  charged  upon  the  said  hereditaments  and  pre  that  all 
mises,  but  all  interest  for  the  same  has  been  duly  ^^^f|5*' 
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paid  up  to  the  day  of  the  date  of  these  presents,  as 
the  said  (vendor)  doth  hereby  testify  and  declare. 

4.  And  whereas  the  said  (purchaser)  has  con- 
tracted with  the  said  (vendor)  for  the  purchase  of  the 
said  hereditaments  and  premises  in  fee-simple  (subject 
to  the  said  recited  mortgage  debt  of  1,000/.,  so 
secured  thereon,  as  aforesaid),  but  free  from  all  other 
incumbrances,  for  the  price  of  1,700/.,  which  said  sum 
of  1,000/.  and  700/.  make  together  the  sum  of  1,700/. 

5.  Now  THIS  Indenture  witnbsseth,  that  in 
pursuance  of  the  said  contract,  and  in  consideration 
of  the  sum  of  700/.  sterling,  paid  by  the  said  (pur- 
chaser) to  the  said  (vendor),  on  the  execution  hereof 
the  receipt  of  which  the  said  (vendor)  hereby  acknow- 
ledges, and  therefrom  doth  release,  exonerate  and  for 
ever  discharge  the  said  (purchaser),  his  heirs,  exe- 
cutors, administrators  and  assigns,  the  said  (vendor) 
DOTH  by  these  presents  grant,  release  and  confirm 
unto  the  said  (purchaser)  and  his  heirs,  all,  &c. 
[Here  describe  the  parcels,,  and  ihsbrt  the 
general  words^,  and  all  the  estate,  right,  title  and 
interest  of  him  the  said  (vendor)  therein. 

6.  To  have  and  to  hold  the  said  ,  and 
all  and  singular  other  the  hereditaments  and  premises 
hereinbefore  described,  and  hereby  granted  and  re- 
leased, with  their  appurtenances  (subject  to  and 
charged  with  the  said  principal  sum  of  1,000/.  and 
interest  so  as  aforesaid  owing  from  the  said  (vendor) 
to  the  said  (mortgagee),  and  chargeable  upon  the 
said  hereditaments  and  premises),  unto  the  said 
(purchaser)  and  his  heirs,  to  the  use  of  the  said 
(purchaser),  his  heirs  and  assigns  for  ever,  (a) 

7.  And  the  said  (vendor)  doth  hereby  for  himself, 
his  heirs,  executors  and  administrators,  covenant 
with  the  said  (purchaser)  and  his  heirs,  that  (notwith- 
standing any  act  or  thing  (except  the  said  herein- 
before recited  mortgage  security)  done  or  permitted 
by  the  siud  (vendor)  to  the  contrary)  he  the  said 
(vendor)  now  hath  good  right  by  these  presents  to 
grant  and  release  the  said  hereditaments  and  premises, 
with  their  appurtenances,  subject  to  the  said  mortgage 
debt,  unto  and  to  the  use  of  the  said  (purchaser)^ 


(a)  If  the  property  is  intended  to  be  limited  to  dower  oses, 
substitnte  for  the  above  clause  Habendum  clause  No.  I., 
clause  6,  p.  iii. 
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his  heirs  and  assigns,  in  manner  aforesaid,  ac- 
cording to  the  true  intent  and  meaning  of  these 
presents. 

8.  And  also  that  (notwithstanding  any  such  act  or  For  quiet 
thing  as  aforesaid)  the  said  hereditaments  and  pre-  ®°Joy™^*- 
mises  (hut  subject  and  chargeable  as  aforesaid),  shall 

from  time  to  time  be  peaceably  and  quietly  held  and 
eiqoyed  accordingly,  without  let,  suit,  eviction,  ejec- 
tion, hindrance  or  denial,  of  or  by  the  said  (vendor) 
or  any  other  person  or  persons  rightfully  claiming 
under  or  in  trust  for  him  (save  in  respect  of  the  said 
hereinbefore  recited  mortgage.) 

9.  And  that,  freely,  clearly,  and  absolutely  in-  frj^n^nm. 
demnified  by  the  said  (vendor),  his  heirs,  executors  brances. 
or  administrators,  of,  &om,  and  against  all  former 

and  other  estates,  rights,  titles,  hens,  charges  and 
incumbrances  whatsoever,  created  or  suffered  by  the 
said  (vendor),  or  any  other  person  or  per^ns  whom- 
soever rightfully  claiming  under  him  (save  always 
and  excepting  the  said  hereinbefore  recited  mortgage 
security.) 

10.  And  moreover,  that  the  said  (vendor),  and  J^^^^®' 
all  persons  rightfully  claiming  any  estate  or  interest, 

legal  or  equitable,  in  the  said  hereditaments  and  pre- 
mises, through,  under  or  in  trust  for  him,  shall  and 
will,  from  time  to  time,  and  at  all  times  hereafter 
(but  subject,  nevertheless,  and  without  prejudice  to 
the  said  hereinbefore  recited  mortgage),  at  the  request 
and  costs  of  the  said  (purchaser),  his  heirs  or  assigns, 
enter  into,  execute  and  perfect  all  such  further  assur- 
ances, for  the  more  perfectly  or  satisfactorily  con- 
veying, assuring,  and  confirming  the  said  heredita- 
ments and  premises  unto  and  to  the  use  of  the  said 
purchaser,  his  heirs  and  assigns  (subject  and  chargeable 
as  aforesaid),  as  the  said  (purchaser),  his  heirs  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall 
require,  and  as  shall  be  tendered  to  be  done  and 
executed. 

11.  And  in  consideration  of  the  premises,  the  said  ^^'^^ 
(purchaser)  doth  hereby  for  himself,  his  heirs,  exe-  vendor  to 
Gutors  and  administrators,  covenant  with  the   said  ^SjJJe*^* 
(vendor),  his  heirs,  executors,  administrators  and  as- 

signs,  that  he  the  said  (purchaser),  his  heirs,  executors, 
acmiinistrators  or  assigns,  will  pay  unto  the  said 
(mortgagee),  his  executors,  administrators  or  assigns, 
^e  said  mortgage  debt  or  principal  sum  of  1,000/., 
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80  as  aforesaid  secured  by  way  of  mortgage,  and 
charged  upon  the  said  hereditaments  and  premises, 
and  noMT  owing  to  the  said  (mortgagee),  by  virtue  of 
the  said  hereinbefore  recited  mdenture  of  release,  and 
all  interest  which  shall  henceforth,  from  time  to  time, 
become  due  in  respect  thereof. 

12.  And  also,  that  the  said  (^purchaser),  his  heirs, 
executors  or  administrators  will,  from  time  to  time, 
and  at  all  times  hereafter,  save  harmless  and  keep 
indemnified  the  sud  (vendor),  his  heirs,  executors 
and  administrators,  and  his  and  their  lands  and  tene- 
ments, goods  and  chattels,  of,  from  and  against  the 
said  principal  sum  of  1,000/.  and  interest;  and  also 
of,  fr^om  and  against  all  actions,  suits  and  other  pro- 
ceedings, either  at  law  or  in  equity,  which  from  time 
to  time,  or  at  any  time,  may  be  brought  or  prosecuted 
against  the  saia  (vendor),  his  heirs,  executors  or 
administraitors,  and  also  all  costs,  charges,  damages, 
and  expenses  which  he  or  they  shall  or  may  sustain, 
expend,  or  be  put  unto,  by  reason  of  the  non-payment 
of  the  said  principal  sum  of  1 ,000/.  and  interest  as 
aforesaid. 

13.  And  the  said  (purchaser)  doth  hereby  declare 
that  the  said  principal  sum  of  1,000/.  and  interest, 
shall  be  deemed  to  be  the  debt  of  the  said  heredita- 
ments and  premises,  and  the  person  or  persons  upon 
whom  the  same  shall  devolve^  whether  by  descent, 
devise  or  otherwise,  shall  not  be  entitled  to  make  any 
claim  upon  the  personal  estate  of  the  said  (purchaser), 
for  the  discharge  of  the  said  mortgage  debt,  or  any 
part  thereof,  (o) 

In  witness,  &c. 


(6)  This  clause  is  framed  for  the  purpose  of  exoneratdng  the 
purchaser's  personal  estate  from  the  mortgage  debt,  the  general 
rule  being,  that  the  personal  estate  shall  be  applied  in  discharge 
of  all  mortgage  debts  on  real  property  purchased  by  a  party, 
unless  a  contrary  intent  is  expressed  in  direct  terms,  or  can  be 
inferred  from  the  general  context  of  his  will:  (Cope  y.  Cope, 
2  Salk.  449;  Howell  v.  Price,  1  P.  Wms.  292;  Johnsons. 
l^Uksop,  2  Vem.  112;  Serle  v.  St.  Eloy,  2  P.  Wms.  386 ;  LuOant 
V.  Leigh,  Ca.  temp.  Talb.  .54;  Gahon  v.  Hancock,  2  Atk.  436; 
Barnwell  v.  Lord  Cawdor,  3  Mad.  453;  Rhodes  v.  Rudge, 
1  Sim.  84;  Halliwelly.  Tanner,  1  Kuss.  &  Myl.  396.) 
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No.  VI. 


Conveyance  by  mortgagor  and  mortgagee  to  a  purchaser  in 
fee,  the  mortgagor  entering  into  the  ttsttal  qualified  cove- 
nants for  title.  Variation  where  the  original  mortgage 
is  for  a  term. 


1.  Parties. 

2.  Recital  of  mortgage. 

3.  That  principal  is  still  due, 
Imt  that  aU  interest  has  been 
paid. 

4.  Of  contract  to  sell. 

5.  Testatum. 

6.  Habendum  to  dower  uses. 

7.  Declaration  to  debar  widow 
of  dower. 


8.  Covenant  from  mortgagor 
that  he  has  done  no  act  to  in- 
cumber. 

9.  Covenant  from  mortgagor 
that  he  has  good  right  to  con- 
vey. 

10.  For  quiet  enjoyment,  and 
freedom  from  incumbrances. 

11.  For  further  assurance. 


Stamp  in  lieu  qf  lease  for  year,  II.  lbs.    Ad  mOorem  stamp,  251. 

1.  THIS  INDENTURE,  made  the  day  Parties. 
of          ,  A.  D.  185    ,  BETWEEN  (mortgagee)  of,  &c., 

of  the  first  part  (mortgagor),  of,  Sec,  of  the  second 
part  (purchaser),  of,  &c.,  of  the  third  part,  and  {pur- 
chaser's dower  trustee)  of,  &c.,  of  the  third  part. 

2.  Whereas  by  indenture  of  release  dated  the  Recital  of 

day  of  ,  in  the  year  (expressed  "mortgage. 

to  be  made  in  pursuance  of  the  act  for  rendering  a 
release  as  efiectual  for  the  conveyance  of  freehold 
estates,  as  a  lease  and  release  by  the  same  parties), 
between  the  said  (mortgagor)  of  the  one  part,  and  the 
said  (mortgagee)  of  the  other  part.  It  is  witnessed 
that  in  consideration  of  1,500/.  paid  by  the  said 
(mortgagee)  to  the  said  (mortgagor),  the  said  {mort- 
gagor) did  thereby  grant,  release  and  confirm,  unto 
the  said  (mortgagee),  and  his  heirs,  all,  &c.  [Here 
DESCRIBE  parcels,}  To  hold  the  same  with  their 
appurtenances  unto  and  to  the  use  of  the  said  {mort- 
gagee), his  heirs  and  assigns  for  ever;  subject 
nevertheless  to  a  proviso  for  redemption  and 
reconveyance,  on  payment  by  the  said  {mortgagor), 
his  heirs,  executors,  administrators  or  assigns,  unto 
the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  of  the  sum  of  1,5002.,  and  interest,  on  a  certain 
day  therein  mentioned,  and  long  since  past;  and  also 
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•ubject  to  the  power  of  sale,  and  the  powers,  proyiaoes, 
declarationa  and  agreements  in  the  now  recitmg  inden- 
ture of  mortgage  expressed,  declared  and  contained. 

3.  And  WHEREAS  the  said  principal  sum  of  1,5002. 
still  remains  due  and  owmg  from  the  said  {mortgagor) 
to  the  said  (mortgagee^  upon  the  said  hereinb^ore 
recited  mortgage  security,  but  all  interest  for  the  same 
has  been  duly  paid  up  to  the  day  of  the  date  of  these 
presents*  as  the  said  (mortgagee)  doth  hereby  acknow- 
ledge. 

4.  And  whereas  the  sud  {mortgagor)  has  con- 
tracted to  sell  the  said  hereditaments  and  premises, 
and  the  fee-simple  and  inheritance  thereof  in  posses- 
sion, free  from  incumbrances  to  the  said  purchaser, 
for  the  sum  of  2,500/. 

5.  Now  THIS  Indenture  witnesseth,  that  in 
pursuance  of  the  said  recited  agreement,  and  in  consi- 
deration of  the  sum  of  1,500/.  sterling  paid  by  the  said 
{purchaser)  to  the  said  {mortgagee),  on  the  execntira 
hereof  (with  the  privity  and  approbation  of  the  said 
{mortgagor),  testified  by  his  being  a  party  hereto,  and 
concurring  herein),  the  receipt  of  which,  and  that  the 
same  is  in  full  satisfaction  and  discharge  of  all  moneys 
due  to  him  in  respect  of  the  said  hereinbefore  recited 
mortgage  security,  the  said  (mortgagee)  doth  hereby  ac- 
knowledge, and  therefrom  doth  release,  exonerate  and 
for  ever  discharge  the  said  (purchaser),  his  ezecuton, 
administrators  and  assigns,  and  also  the  said  (mori- 
gagor),  his  heirs,  executors  and  administrators,  and 
also  in  consideration  of  the  sum  of  1000/.  sterling,  paid 
by  the  said  (purchaser)  to  the  said  (mortgagor)^  the 
receipt  of  which  said  sum  of  1000/.,  and  payment  of 
the  said  sum  of  1,500/.,  in  manner  aibresaid,  making 
together  the  sum  of  2,500/.,  the  purchase-mon^  (h 
the  said  hereditaments  and  premises,  the  said  {mort- 
gagor) doth  hereby  acknowledge,  and  therefrom  dotii 
release,  exonerate  and  for  ever  discharge  the  said 
{purchaser),  his  heirs,  executors,  administrators  and 
assigns.  He,  the  said  {mortgagee),  (at  the  request 
and  by  the  direction  of  the  said  (mortgagor)  testified 
as  aforesaid),  doth  by  these  presents  grant,  release, 
and  convey,  and  the  said  {mortgagor)  doth  by  these 
presents  grant,  release,  ratify  and  confirm  unto  the 
said  (purchaser),  and  his  heirs,  all  those  the  afore- 
said messuages  and  tenements,  and  all  and  sinflfular 
other  the  hereditaments  and  premises  mentioned  and 
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comprised  in  the  said  hereinbefore  recited  indenture 
of  mortgage.    And^  all  rights,  members,  and  appur- 
tenances to   the   said    hereditaments  and  premises 
belonging  or  appertaining.    And  all  the  estate,  right,  All-estate 
title  and  interest,  both  legal  and  equitable,  of  them  clause. 
the    said    {mortgagor)     and     ^mortgagee)    therein 
TOGETHER  with  all  deeds,  evidences  and  writings  Aii-deedti 
relating  to  the  title  of  the  same  hereditaments  and  clause. 
premises,  in  the  possession,  custody  or  power  of  the 
(mortgagor)  and  (mortgagee),  or  either  of  them,  or 
which  the  said  (mortgagor)  can  obtain  without  suit. 

6.  To  HAVE  AND  TO  HOLD  the  Said  ,  and  all  ?»?f*Ld?™ 
and  singular  other  the  hereditaments  and  premises 
hereinbefore  described,  and  hereby  granted  and  re- 
leased, with  their  and  every  of  their  rights,  members 

and  appurtenances,  unto  the  said  (purchaser)  and  his 
heirs,  To  such  uses,  upon  such  trusts,  and  for  such , 
ends,  intents  and  purposes  as  the  said  (purchaser) 
shall  from  time  to  time,  or  at  any  time,  by  deed  or 
deeds  appoint,  and  in  default  of  and  until  such  ap- 
pointment, in  the  meantime  subject  thereto.  To  the 
USE  of  the  said  (purchaser)  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste;  and  immediately  affcer  the  deter- 
mination of  that  estate  by  any  means  in  his  lifetime : 
TO  the  use  of  the  said  (dower  trustee),  his 
executors  and  administrators,  during  the  life  of,  and 
M  trust  for  the  said  (purchaser)  and  his  assigns,  md 
ifter  the  determination  of  the  said  hereinbefore  la^ly 
UmitcMd  estate,  to  the  use  of  the  said  (purchaser), 
his  heirs  and  assigns  for  ever. 

7.  And  the  said  purchaser  hereby  declares  that  no  Dectotion 
woman,  becoming  his  widow,  shall  be  entitled  to  ^dowof 
dowOT  out  of  the  said  hereditaments  and  premises.       dower. 

8.  And  the  said  (mortgagee)  doth  hereby  for  himself,  ^^^"^Srt- 
his  heirs,  executors  and  administrators,  covenant  with  gagee  that" 
the  said  (purchaser),  his  heirs  and  assigns,  that  he  he  ^O'S^one 
the  said  (mortgagee),  hath  not  done  or  permitted,  or  Sicumber. 
willingly  or  knowingly  suffered,  or  been  party  or 

privy  to  any  act,  deed,  matter  or  thing  whatsoever, 
whereby  or  by  reason  or  means  whereof  the  said 
hereditaments  and  premises  hereby  granted  and  re- 
leased, or  any  part  of  the  same,  are,  is,  can,  shall  or 
may  be  impeached,  charged,  incumbered,  or  prejudi- 
cbily  affected  in  any  manner  howsoever. 

9.  And  the  swd  (mortgaaor)  doth  hereby  for  himself,  ^J^  mSrt- 
his  heirs,  executors  and  administrators,  covenant  with  gagor  that 
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^e  has  good  the  said  (purchaser),  his  heirs  and  aasiij^,  that  (not- 
convey!  withstanoing  any  act,  deed,  matter  or  thing  what- 
soever, done  or  permitted  by  the  said  (mortgagor)  to 
the  contrary),  they  the  said  (mortgagor)  and  (mort- 
gagee), or  one  of  them,  now  have  or  hath  in  them- 
selves or  himself,  good  right,  full  power,  and  lawful 
and  absolute  authority  to  grant  and  release  the  said 
hereditaments  and  premises  to  the  uses  and  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning  of 
these  presents. 
For  quiet  10.  And  A  LSD,  that  the  same  hereditaments  and  pre- 

^oyment  mises  shall  be  peaceably  and  quietly  held  and  enjoyed 
Srom^inciun^  accordingly,  without  any  let,  suit,  eviction,  ejection, 
brances.  interruption,  denial,  or  oisturbance  of  or  by  the  said 
(mortgagor),  or  any  other  person  or  persons  whom- 
soever, rightfully  claiming  or  to  chum,  by,  from, 
^through,  under  or  in  trust  for  him.  And  that 
freely,  clearly,  and  absolutely  acauitted,  released, 
exonerated  and  for  ever  discnargea,  or  otherwise, 
by  the  said  (mortgagor),  his  heirs,  executors  or  ad- 
ministrators, at  his  or  their  own  costs,  well  and 
sufficiently  protected,  saved  harmless,  and  kept 
indemnified,  of,  from  and  against  all  former  and  other 
estates,  rights,  titles,  liens,  charges  and  incumbrances 
whatsoever,  made  or  created  by  the  said  (mortgagor), 
or  any  other  person  or  persons  whomsoever,  claiming 
or  to  claim  by,  from,  through,  under  or  in  trust  for 
hun. 
F^r  farther  1 1 .  And  MOREOVER,  that  the  said  (mortgagor),  and 
»  ««  ^  persons  rightfully  claiming  any  estate  or  interest, 
legal  or  equitable,  in  the  said  hereditaments  and 
premises  under  or  in  trust  for  him,  shall  and  will 
from  time  to  time,  and  at  all  times  hereafter,  at  the 
re(}uest  and  costs  of  the  said  (purchaser),  his  i^- 
pomtees,  heirs  or  assigns,  make,  do,  acknowledge, 
enter  into,  execute  and  perfect  all  such  further  and 
other  lawfril  and  reasonable  acts  and  assurances  in  the 
law  whatsoever,  for  the  fiurther,  better,  more  perfectly 
or  satisfactorily  granting,  releasing,  conveying,  as- 
suring and  confirming  the  said  hereditaments  and 
premises  unto  the  said  (purchaser)  and  his  heirs,  to 
the  uses  and  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents,  as  the  said 
(purchaser),  his  appointees,  heirs  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  require,  and  as  shall  be 
tendered  to  be  done  and  executed. 
In  witness,  &c. 
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No.  VII. 


Conveyance  and  mortgage  by  the  same  instrument  tohere 
part  of  the  purchase-money  is  to  remain  on  mortgage. 


1.  Parties. 

2.  Kecital  of  intended  pur- 
chase, and  of  agreement  that 
part  of  porchaae-money  is  to 
remain  on  mortgage. 

3.  Testatum. 

4.  Habendum  to  purchaser, 
to  the  use  of  vendor. 

5.  Proviso  for  redemption  and 
reconveyance  on  payment  of 
principal  and  interest. 

6.  Power  of  sale. 

7.  Proviso  that  power  of  sale 
shall  not  debar  vendor  fh)m  his 
remedies  by  foreclosure. 

8.  That  purchaser  shall  enjoy 
until  default. 


9.  That  vendor  will  not  exer- 
cise power  of  sale  without 
giving  six  months'  previous 
notice. 

10.  Covenants  from  purchaser 
to  pay  mortgage-money  and  in- 
terest, and  in  the  meantime  to 
pay  interest  half-vearly,  with 
general  covenants  for  title. 

11.  Proviso,  that  if  power  of 
sale  shall  be  exercised,  pur- 
chaser, on  concurring  in  convey- 
ance, and  entering  into  usual 
qualified  covenants,  to  be  re- 
leased from  absolute  covenants 
previously  entered  into. 


1.  THIS  INDENTURE,  made  the  day 
of  ,  A.D.  186  ,  BETWEEN  (vcndor),  of,  &c.,  of 
the  one  part,  and  (purchaser),  of,  &c.,  of  the  other 
part. 

2.  Whereas  the  said  (purchaser)  hath  contracted 
with  the  said  {vendor)  for  the  purchase  of  the  fee- 
simple  and  inheritance  of  the  hereditaments  and  pre- 
mises hereinafter  described,  and  intended  to  be  hereby 
granted  and  released,  for  the  price  of  2,000^. ;  and 
upon  the  treaty  for  the  said  purchase,  it  was  agreed 
that  the  sum  of  1,000/.,  being  one  moiety  of  the  said 
purchase-money,  should  be  allowed  to  remain  by 
way  of  mortgage  on  the  said  premises. 

3.  Now  THIS  Indenture  witnesseth,  that  in 
pursuance  of  the  said  agreement,  and  in  consideration 
of  the  sum  of  1,000/.  sterling,  this  day  paid  by  the 
said  {purchaser)  to  the  said  Xvendor),  the  receipt  of 
which  the  said  {vendor)  hereby  acknowledges,  and 
therefrom  doth,  by  these  presents,  release,  exonerate 
and  for  ever  discharge  the  said  (purchaser),  his  heirs, 
executors,  administrators  and  assigns;  and  also  in 
consideration  of  the  further  sum  of  1,000/.  sterling,' 
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being  the  remaining  moiety  of  the  said  purchase- 
mone^,  to  be  secured  upon  mortgage  of  the  said 
hereditaments  and  premises  in  manner  hereinafter 
mentioned,  he  the  said  (vendor)  doth  by  these  pre- 
sents grant,  release  and  confirm  unto  the  said  {pur- 
chaser) and  his  heirs,  all,  &c.  [Here  insert 
parcels  and  general  words,  ut  ante,  No.  I.,  clause  5, 
p.  ii.] 

Habendum  4.  To  HAVE  AND  TO  HOLD  the  Said  ,  and 

toiSSava»ol  ^^  ^^^  singular  other  the  hereditaments  and  pre- 
vendor.  mises  hereinbefore  described,  and  hereby  granted 
and  released,  with  their  and  every  of  their  rights,  , 
members,  and  appurtenances,  unto  the  said  (pur-  I 
chaser)  and  his  heirs,  to  the  use  of  the  said  (ven-  i 
(2or),  his  heirs  and  assigns  for  ever.  Nevertheless,  ' 
upon  the  trusts,  and  for  the  ends,  intents  and  pur-  . 
poses,  and  with,  under  and  subject  to  the  powers,  I 
provisoes,  charges,  declarations  and  agreements  here-  i 
maffcer  limited,  expressed  and  declared  of  and  con-  | 
oeming  the  same  (that  is  say),  i 

^emptton        ^*  UpoN  TRUST,  to  permit  the  said  {purchaser^  | 
and  recon.     his  heirs  and  assigns,  to  hold  and  enjoy,  and  to  re- 
yeyanoe  (m    ceive    and  take  the  rents  issues  and  profits  of  the 
^bd^and  said  hereditaments  and  premises  until  the 
mterest.        day  of  next;   and  if  the  said   (purchaser)^   i 

his  heirs,  executors  or  administrators,  shall,  on  sudi  J 
day  of  next,  pay  unto  the  said  (vcm-  j 

dor),  his  executors,  administrators  or  assigns,  the 
sum  of  1,000/.  sterhng,  being  the  remainder  of  the 
said  purchase-money,  together  with  interest  for  the 
same  at  the  rate  of  4/.  for  eveiy  100/.  by  the  year, 
without  deduction,  then,  immediatey  after  such  pay-  ! 
ment,  the  said  (vendor),  his  heirs  or  assigns,  will,  at  | 
the  request  and  costs  of  the  said  (purchaser),  his 
heirs,  executors,  administrators  or  assigns,  convey 
and  assure  the  said  mortgaged  hereditaments  and 
premises  unto  and  to  the  use  of  the  said  (purchaser), 
his  heirs  or  assigns,  or  otherwise,  as  the  said  (pur* 
chaser),  his  heirs  or  assigns  shall  direct,  ^e  from 
all  incumbrances  occasioned  by  the  said  (vendor),  his| 
heirs,  or  assigns  in  the  meantime. 
Power  of  6.  Provided  always,  that  if  default  shall  be 

made  in  payment  of  the  said  sum  of  1,000/.,  or  the 
interest  thereof,  or  any  part  of  the  same  respectively, 
at  the  time  hereinbefore  appointed  for  the  payment 
thereof,  contrary  to  the  aforesaid  proviso,  and  the 


sale. 
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true  intent  and  meaning  of  these  presents,  then, 
and  in  such  case,  and  at  anj  time  thereafter, 
it  shall  he  lawful  for  the  said  (vendor),  his  heirs, 
executors,  administrators  or  assigns,  and  without  the 
concurrence,  and  even  against  the  consent  of  the  said 
{our chaser),  his  heirs  or  assigns,  to  make  sale  and 
absohitely  dispose  of  the  said  hereditaments  and  pre- 
mises bj  pubhc  auction  or  private  contract,  either 
together  or  in  parcels,  as  he  or  they  shall  think  fit, 
and  for  such  price  as  to  him  or  them  shall  seem  rea- 
sonable, and  subject  or  not  subject  to  any  special  or 
other  conditions,  or  stipulations,  relative  to  the  title 
or  evidence  of  title,  or  otherwise,  as  shall  appear  ex- 
pedient, with  liberty  for  him  or  them  to  buy  in  the 
same,  without  being  responsible  for  any  loss  that 
may  happen  on  account  of  such  resale;  and  also 
with  full  power  for  him  or  them  to  rescind  and  annul, 
or  alter  and  vary,  the  terms,  conditions,  and  stipula- 
tions, of  any  contract  which  may  be  entered  into  for 
the  sale  of  the  said  hereditaments  and  premises,  or 
any  part  thereof,  without  being  responsible  for  any 
loss  that  may  be  incurred  thereby;  and  it  is  here- 
by DECLARED  that  the  receipt  or  receipts  in  writing 
of  the  said  (vendor),  his  heirs,  executors,  adminis- 
trators and  assigns,  or  his  or  their  agent  or  agents, 
to  any  purchaser  or  purchasers  of  the  said  heredita- 
ments and  premises,  under  the  power  of  sale  herein- 
before contained,  shall  effectually  exonerate  such 
purchaser  or  purchasers  taking  the  same  from  all 
responsibility  with  respect  to  nie  application  of  the 
purchase-moneys  therein  expressed  to  be  received, 
nor  shall  such  purchaser  or  purchasers  be  obliged  to 
inquire  or  take  notice  whether  any  sale  or  sales  is  or 
are  necessary  or  proper  for  any  of  the  purposes  here- 
inbefore expressed,  nor  whether  any  default  has  been 
made  in  payment,  as  aforesaid.  And  it  is  hereby 
FURTHER  declared,  that  in  case  of  the  heredi* 
taments  and  premises,  or  any  part  of  the  same,  shall 
be  sold  under  the  power  of  sale  hereinbefore  con- 
tained, the  said  (vendor),  his  heirs,  executors,  ad- 
ministators  or  assigns,  shall,  out  of  the  purchase- 
moneys  arising  thereirom,  in  the  first  place  discharge 
all  such  costs  as  he  or  they  shall  have  incurred  in  or 
about  the  said  sale  or  sales,  or  in  perfecting  the  title 
to  the  said  hereditaments  and  premises,  or  otherwise 
in  rdation  thereto ;  and  in  the  next  place  shall  retain 
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Provitothat 
power  of  sale, 
shall  not 
detuir  vendor 
of  his  right 
of  foreclo- 
sure. 


That  par- 
chaser  shall 
enjoy  until 
deiault. 


That  vendor 
will  not 
exercise 
power  of  sale 
without 
giving;  pur- 
chaser six 
months'  pre- 
vious notice. 


Covenant 
ft-om  pur- 
chaser to  pay 
mortgage 
money  and 
interest,  and 
in  the  mean- 
time to  pay 
interest  half- 
yearly,  with 
general  cove- 
nants for 
title. 


the  said  sum  of  1,000/.  and  interest  hereby  secured, 
or  so  much  thereof  as  shall  then  be  undischarged; 
and  shall  pay  the  surplus  (if  any)  to  the  said  (^pur- 
chaser) his  heirs,  executors,  administrators,  or  as- 
signs. 

7.  Provided  also,  that  the  said  (vendor'),  his 
heirs,  executors,  administrators  and  assigns,  shall, 
notwithstanding  the  power  of  sale  hereinbefore  con- 
tained, and  concurrently  therewith,  have  all  the  rights 
and  remedies  by  foreclosure  or  otherwise,  as  a  mort- 
gagee in  ordinary  oases.  [Here  insert  qualified 
covenants  for  title,  Sfc.from  the  vendor,  ut  ante.  No.  III., 
clauses  5,  6,  7,  pp.  viii.,  ix.] 

8.  And  moreover,  that  until  default  shall  be 
made  in  payment  of  the  said  sum  of  1,0002.  and  in- 
terest at  the  time  and  in  manner  aforesaid,  the  said 
{purchaser),  his  heirs  and  assigns,  shall  hold  and 
enjoy,  and  receive  and  take  the  rents,  issues,  and 
profits  of  the  said  hereditaments  and  premises,  with- 
out interruption  or  denial  by  the  said  vendor,  his 
heirs  or  assigns,  or  any  other  person  or  persons 
whomsoever  rightfully  claiming  under  or  in  trust  for 
him:  provided  nevertheless,  that  no  purchaser  or 
purchasers  imder  the  power  of  sale  hereinbefore  con- 
tained, shall  be  in  anywise  affected  or  prejudiced 
thereby. 

9.  And  also,  that  the  said  (vendor),  his  heirs, 
executors,  administrators  or  assigns,  will  not  exercise 
the  power  of  sale  hereinbefore  contained,  without 
giving  six  calendar  months'  previous  notice  thereof 
in  writing  to  the  said  (purchaser),  his  heirs  or  as- 
signs, or  leaving  the  same  at  his  or  their  last  or  usual 
known  place  of  abode  in  England :  provided  never- 
theless, that  no  purchaser  or  purchasers  under  such 
power  of  sale  shall  be  in  anywise  affected  or  preju- 
diced for  want  of  such  notice  being  so  given  as 
aforesaid,  anything  hereinbefore  contained  to  the  con- 
trary thereof  in  anywise  notwithstanding. 

10.  And  the  said  {purchaser)  doth  hereby  for  him- 
self, his  heirs,  executors  and  administrators,  covenant 
with  the  said  {vendor),  his  heirs,  executors,  adminis- 
trators and  assigns,  that  he  the  said  {purchaser),  his 
heirs,  executors  or  administrators,  wiU  punctually 
and  truly  pay  unto  the  said  {vendor),  his  executors, 
administrators  and  assigns,  the  said  sum  of  1,000/. 
sterling,  together  with  interest  for  the  same  at  the 
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rate  of  4L  for  eveiy  100/.  by  the  year,  at  the  time 
and  in  the  manner  hereinbefore  appointed  for  pay- 
ment thereof.  And  also,  that  m  case  the  said 
principal  sum  of  1,000/.  or  any  part  of  the  same,  shall 
remain  unpaid  after  the  said  day  of  , 

then  that  the  said  (purchaser),  his  heirs,  executors, 
administrators,  or  assigns,  will,  during  the  continu- 
ance of  this  mortgage  security,  pay  unto  the  said 
(vendor),  his  executors,  administrators,  or  assigns, 
interest  for  the  said  sum  of  1,000/.  or  so  much  there- 
of as  shall  be  then  owing,  at  the  rate  of  41,  for  every 
100/.  by  the  year,  by  equal  half-yearly  payments,  on 
the  day  of  ,  and  the  day  of  , 

without  deduction.  And  further,  that  the  said 
hereditaments  and  premises  shall  be  held  uid  enjoyed, 
according  to  the  limitations  and  provisions  herein- 
before contained,  without  any  let,  suit,  eviction,  ejec- 
tion, interruption,  molestation  or  denial,  of  or  by  the 
said  (jmrchaser),  or  any  person  or  persons  whom- 
soever, and  that  free  from  all  incumbrances  what- 
soever. And  MOR£OVBR,that  the  said  (imrcAa^er)  and 
all  persons  rightfully  claiming  any  estate  or  interest, 
legeJ  or  equitable,  of  or  in  the  said  hereditaments  and 
premises,  shall  and  will,  from  time  to  time,  and  at  all 
times  hereafter,  at  the  re<]|uest  of  the  said  (vendor), 
his  heirs,  executors,  administrators  or  assigns,  but  at 
the  costs  of  the  said  (jmrchaser),  his  heirs,  executors, 
administrators  or  assigns  (untU  the  exercise  of  the 
aforesaid  power  of  sale,  or  the  absolute  foreclosure 
of  the  mortgage  of  the  said  hereditaments  and  pre- 
mises, and  anerwards  at  the  costs  of  the  parties 
requiring  the  same),  make,  do,  acknowledge,  enter 
into,  execute  and  perfect,  or  cause  or  procure  to  be 
made,  done,  acknowledged,  entered  into,  executed,  and 
perfected,  all  such  further  assurances  for  the  more  per- 
fectly or  satisfactorily  assuring  and  confirming  the  said 
hereditaments  and  premises  unto  and  to  the  use  of  the 
said  (vendor),  his  heirs  and  assigns,  according  to  the 
true  intent  and  meaning  of  these  presents,  as  the  said 
(vendor),  his  heirs  or  assigns,  or  his  or  their  counsel 
in  the  law,  shall  require. 

11.  Provided  always,  that  if  the  said  heredita-  proviBothat 
ments  and  premises,  or  any  part  of  the  same,  shall  be  if  power  of 
sold  under  the  power  of  sale  hereinbefore  contained,  motSsS,^ 
and  the  said  (purchaser),  his  heirs  or  assigns,  shall  porohaser, 

b 
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on  coneur-  join  in  the  conveyance  to  the  purchaser,  and  thereby 
muM^d  ^^^^  ^^  8"®^  qualified  covenants  for  title,  quiet 
entering  into  ei^ovment,  freedom  from  incumbrances,  and  for 
nsaai  quaii-  further  assurance,  as  a  purchaser  under  ordinary  cir- 
nantofor^  cumstances  is  enlitled  to  require,  then  the  absolute 
title,  to  be  re-  covenants  hereinbefore  entered  into  by  the  said  {pur- 
ab^te^°^  cha8er\  in  relation  to  the  hereditaments  so  sold, 
coTenanto  shall  mm  thenceforth  become  utterly  void  to  all  in- 
JJJJlJjJ^^  tents  and  purposes  whatsoever. 
In  witness,  &c. 
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No.  yiii. 

Cone^ance  in  fee  of  the  equity  of  redemption  from 
mortgagor  to  the  mortgagee,  to  uses  to  bar  dower. 


1.  Parties. 

3.  Recital  of  mortgage  by  ap- 
pointment. 

3.  Of  contract  to  porcliase 
equity  of  redemption. 


4.  Testatmn.  • 

5.  Habendiun  to  mortgagee's 
tmstee  to  dower  aaea  for  the 
benefit  of  the  mortgi^e. 


1.  THIS   INDENTURE,  made  the  day  Parties, 
of                ,   A.D.  185    ,  BETWEEN  (mortgagor)  of, 

&C.,  of  the  first  part;  (mortgagee)  of,  &c.,  of  the 
second  part,  and  (mortgagee's  trustee)  of,  &c.,  of  the 
third  part.  [Recite  conveyance  to  mortgagor  to  uses 
to  bar  dower,  as  in  Free,  No.  1,  clause  2. J 

2.  And  whereas,  by  indenture  of  appointment.  Recital  of 
bearing  date  on  or  about  the  day  of  ,  fp^^gf  ^^ 
185    ,  made  between  the  said  (mortgagor)  of  the  one  ment. 

Eart,  and  the  said  (mortgagee)  of  tne  other  part,  the 
ereditaments  and  premises  hereinafter  described,  and 
intended  to  be  hereby  granted  and  released,  with  their 
appurtenances,  were  appointed  (a)  unto  and  to  the  use 
of  the  said  (mortgagee)^  his  heirs  and  assigns  for  ever, 
subject  to  a  proviso  for  redemption  and^reconveyance, 
on  payment  by  the  said  (mortgagor),  his  heirs,  execu- 
tors, administrators,  or  assigns,  unto  the  said  (mort- 
gagee),  his  executors,  administrators  or  assigns,  of 
the  sum  of  1,000^.  and  interest,  and  at  the  time  and 
in  manner  therein  mentioned,  but  in  payment  whereof 
default  was  made.  [Recite  that  principal  money  is 
stiU  owing,  but  that  all  interest  has  been  paid,  as  in 
Prec.  No.  III.,  clause  3.] 

3.  And  whereas  the  said  (mortgaaee)  hath  con-  ot  contract 
tracted  with  the  said  (mortgagor)  for  the  purchase  of  ^xSJrS"^ 
the  equity  of  redemption  of  the  said  hereditamsnts  redemption. 


(a)  If  the  premises  were  coaveyed  by  grant  and  released,  for 
'  i^pointed"  substitute  **  conveyed  and  assured." 

b  2 
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and  premises,  at  the  price  of  1,500/.,  out  of  which  it 
has  been  agreed  that  the  said  (mortgapee)  shall  retain 
the  said  sum  of  1,000/.  so  due  to  him  as  aforesaid,  in 
satisfaction  of  his  said  mortgage  debt. 
TflrtAtwK.  4.  Now  THIS  Indenture  witnesseth,  that  in 
pursuance  of  the  said  contract,  and  in  consideration 
of  the  sum  of  1,000/.  sterling,  so  as  aforesaid  owing 
from  the  said  (mortgagor)  to  the  said  (mortgagee), 
ftfom  the  payment  of  which,  and  all  claims  and  de- 
mands in  respect  whereof,  the  said  (mortgagee)  doth 
release  the  said  (mortgagor),  his  heirs,  executors, 
administrators  and  assigns  for  ever ;  and  also,  in  con- 
sideration of  the  further  sum  of  500/.  sterling,  this 
day  paid  by  the  said  (mortgagee)  to  the  said  {mort- 
oagor)y  the  receipt  of  which  the  said  (mortgagor) 
hereby  acknowledges,  and  therefrom  doth  by  these 
presents  release  the  said  (mortgagee),  his  heirs,  exe- 
cutors, administrators  and  assigns  for  ever  (which 
said  sums  of  1,000/.  and  500/.  make  together  the 
sum  of  1,500/.,  the  purchase-money  of  the  said  pre- 
mises) ;  and  also,  in  consideration  of  the  sum  of  lOs. 
at  the  said  time  paid  by  the  said  {mortgagee's  trustee) 
to  each  of  them  the  said  {mortgagor)  and  {mortgagee), 
the  receipt  whereof  is  hereby  acknowledged,  the  said 
{mortgagee)  doth  by  these  presents  granl^  release  and 
convey,  and  the  said  {mortgagor)  doth  by  these 
presents  grant,  release  and  confinn  unto  the  said 
{mortgagees  trustee),  and  his  heirs,  all,  &c.  [Hers 
describe  the  parcels,  and  insert  general  words, 
all-estate  clause,  and  all-deeds  clause,  as  in  Free. 
No.  I.,  clause  5.] 
Habendum        5^  ^q  have  AND  TO  HOLD  the  Said  ,  and 

^^i^'g  trag-  all  and  singular  other  the  hereditaments  and  premises 
tee  to  dower  hereinbefore  described,  and  hereby  granted  and  re- 
uMs^OT  the  igjyigj^  yf\^  their  appurtenances,  unto  the  said  {mort- 
mortgagee,    gagee's  trustee)  ana  his  heirs,  to  the  uses,  upon  the 
trusts  and  for  the  ends,  intents  and  purposes  herein- 
after declared  (that  is  to  say),  to  such  uses,  upon 
such  trusts,  and  for  such  ends,  intents  and  purposes 
as  the  said  (mortgagee)  shall  from  time  to  time,  or  at 
any  time,  by  deed  or  deeds  appoint ;  and  in  default 
of,  and  until  such  appointment,  and  subject  thereto, 
TO  THE  USE  of  the  Said  {mortgagee)  and  his  assigns 
for  the  term  of  Uis  natural  life,  without  impeachment 
of  waste ;  and  after  the  determination  of  that  estate 
by  any  means  in  his  lifetime,  to  the  use  of  the  said 
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(trt*stee)y  his  executors  and  administrators,  durinff 
the  life  of,  and  in  trust  for,  the  said  {mortgagee)  and 
liis  assigns ;  and  after  the  determination  of  the  said 
hereinbefore  lastly  limited  estate,  to  the  use  of  the 
said  (mortgagee),  his  heirs  and  assigns,  for  ever. 
[Hesrb  insert  declaration  to  bar  dower,  and  also 
covenants  for^  title,  as  in  Prec.  No.  I.,  clause  7,  et  seq,"] 
Ipg^   witness,  &c. 
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No.  IX. 


Conveyance  by  htmband  and  wife  to  a  sub-purchaser^  the 
wife  concurring  to  extinguish  her  dower. 


1.  Parties. 

*i.  Recital  of  original  contract. 

3.  Of  contract  with  sub-pur- 
chaser. 

4.  Of  request  to   vendor   to 
convey. 


5.  That  wife  being  entitled  to 
dower  will  release  l£e  same. 

6.  Testatum. 

7.  Covenant  fhnn  vendor  that 
the  deed  shall  be  duly  acknow- 
ledged. 

8.  Usual  covenants  for  title. 


Parties.  1.  THIS  INDENTURE,  made  the  day  of 

,185  9  BETWEEN  {vendor)  of,  &C.9  and 
(Christian  name),  his  wife,  of  the  first;  P^  i  (mesne 
purchaser)  of,  &c.,  of  the  second  part;  and  (sub-pwr- 
chaser)  of,  &c.,  of  the  third  part ;  and  {purchaser's 
dower  trustee),  of,  &c.,  of  the  fourth  part. 

Becitai  of         2.  Whereas  the  said  (mesne  purchaser)  some  time 

SiS?*^  '^'  ^^^^  contracted  with  the  said  {vendor)  for  the  abso- 
lute purchase  of  the  hereditaments  and  premises 
hereinafter  described,  and  intended  to  be  hereby 
granted  and  released,  and  the  inheritance  thereof  in 
fee-simple,  free  from  incumbrances,  at  the  price  of 
900/. 

3.  And  whereas  the  said  (sub-purchaser)  hath 
since  contracted  with  the  said  {mesne  purchaser)  for 
the  absolute  purchase  of  the  same  hereditaments  and 
premises,  ana  the  fee-simple  and  inheritance  thereof, 
n^e  from  incumbrances,  at  the  price  of  1,050/. 

Of  request  to  4.  And  WHEREAS  Hie  ssid  (mesne  purchaser)  and 
(sub-purchaser)  have  severally  requested  the  said 
{vendor)  to  convey  the  said  hereditaments  and  pre- 
mises to  the  said  {sub-purchaser)  and  his  heirs,  in 
manner  hereinafter  mentioned. 

5.  And  whereas  the  said  {Christian  name),  the 
wife  of  the  said  (vendor),  beinfir  entitled  to  dower  out 
of  the  said  hereditaments  and  premises,  hath  a^i^reed 
to  concur  in  these  presents  for  the  purpose  of  extin- 
guishing the  same  in  manner  hereinafter  appearing. 


Of  contract 
with  sub- 
purchaser. 


vendor  to 
convey 


That  wife 
being 
entitled  to 
dower  wUl 
release  the 
same. 
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6.  Now  THIS  Indenture  witnesseth,  that  in  Testatum. 
pursuance  of  the  said  contract,  and  in  consideration 

of  the  sam  of  900Z.  sterling,  this  day  paid  hy  the 
said  (^sub-purchaser)   to  the  said    (vendor)   (by  the 
direction  of  the  said  (mesne  purchaser),  testb^ed  by 
his  being  a  party  hereto),  the  receipt  of  which  the 
said  {vendor)  hereby  acknowledges,  and  therefrom  doth 
release,  exonerate  and  for  ever  discharge  the  said 
(sub-purchaser),  and  also  the  said  {mesne  purchaser), 
and  their  respective  heirs,  executors,  administrators 
and  assigns ;   and  also  in  consideration  of  the  fur- 
ther sum  of  150Z.  sterling,  at  the  same  time  paid  by 
the  said  (sub-purchaser)  to  the  said  (mesne  purchaser), 
the   payment   and   receipt,  in  manner  aforesaid,  of 
which  said  several  sums  of  9002.  and  150/.,  making 
together  the  said  sum  of  1,050/.,  the  purchase-money 
for  the  said  hereditaments  and  premises,  the  said 
{mesne  purchaser)  hereby  acknowledges,  uid  there- 
from doth  release,  exonerate  and  for  ever  discharge 
the  said  {sub-purchaser),  his  heirs,  executors,  ad- 
ministrators, uid  assigns  :   He,  the  said  {vendor), 
by  the  direction    of  the    said    (mesne  purchaser), 
(testified  as  aforesaid),  doth  by  these  presents  grant, 
release  and  convey.  She,  the  said  (Christian  name), 
the  wife  of  the  said  {vendor),  for  the  purpose  of 
extinguishing  her  right  of  dower  in  the  said  premises, 
and  with  the  concurrence  of  the  said  {vendor)  doth 
by  these  presents  remise,  release  and  quit  claim,  and 
the  said  (mesne  purchaser)  doth  by  these  presents 
grant,  release,  and  confirm  unto  the  said  (sub-pur- 
chaser) and  his  heirs,  all,  &c.     [Here  describe 
the  parcels;  insert  general  words,  ut  ante.  No.  I., 
clause  5,  and  all-estcUe  clause,  and  all-deeds  clause, 
as    in   No.   HI.,  clause   5,    Habendum,  ut  ante. 
No.  ni.,  clause  6,  and  declaration  to  bar  dower,  ib, 
p.  vii.,  clause  7.] 

7.  And  the  said  {vendor)  doth  hereby,  for  himself,  frJS^^dor 
his  heirs,  executors  and  administrators,  covenant  with  that  the  deed 
the  sidd  (sub-purchaser),  his  heirs  and  assigns,  that  J^^^.^"^^ 
these  presents  shall  forthwith,  at  the  costs  of  the  said  ledged.* 
(vendor),  be  acknowledged  by  the  ssdd  {Christian 

name)  his  wife,  she  hereby  consenting,  and  otherwise 
perfected  with  the  solemnities  required  by  law  for 
rendering  the  deeds  of  married  women  effectual  to 
extinguish  their  interests  in  landed  property. 

8.  And  also  that  (notwithstanding  any  act  or  deed  Usual  core- 
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nanti  for       done  Of  pemiitted  by  the  said  (vendor)  to  the  oon- 
^^®'  trarv),  the  said  (meme  ourchaser)  and  (vendor),  or  one 

of  tnem,  now  have  or  hath  in  themselves,  or  himself, 
full  power  to  grant  and  release  the  said  hereditaments 
and  premises  unto  and  to  the  use  of  the  said  (sub- 
purchaser), his  heirs  and  assigns,  in  manner  aforesaid, 
according  to  the  true  intent  and  meaning  of  these 
presents.  [Insert  the  remaining  covenants  for  quiet 
enjoyment,  &c.,  freedom  from  incumbrances,  and  for 
further  assurance,  ut  ante.  No.  I.,  clauses  10, 11,  p.  iv.] 
In  witness,  &c. 
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No.  X. 

Memorandum  of  acknowledgment  to  he  indorsed  oti  deed. 

This  deed,  marked  A.,  was  this  day  produced  before 
us  [or  me,  as  the  case  may  be\,  and  acknowledged  bj 
(Christian  name),  the  wife  of  the  (vendor)  therein- 
named,  to  be  her  act  and  deed,  previously  to  which, 
the  said  (wife)  was  examined  by  us  [or  me,  as  the 
case  may  &e]  separately  and  apart  from  her  husband, 
touching  her  knowledge  of  tne  contents  of  the  said 
deed,  and  declared  the  same  to  be  freely  and  volun- 
tarUy  executed  by  her. 

[Signature  of  Judge,  Master,  or  Commissioners,  as 
the  case  may  be."] 
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No.  XI. 

Certificate  of  acknowledgment  to  be  engrossed  on  a  separate 

piece  of  parchment. 

These  are  to  certify,  that  on  the  day 

of  ,  in  the  year  185     ,  before  us,  two  of  the 

perpetual  commissioners  appointed  for  (a)  [Here 
DESCRIBE  district']  for  taking  the  acknowledgments 
of  married  women,  pursuant  to  an  act  made  and 
passed  in  the  third  and  fourth  years  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  intituled  "  An 
Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for 
the  Substitution  of  more  Simple  Modes  of  Assurance," 
appeared  personally  {Christian  and  surname  of  totfe), 
wife  of  {husband),  and  produced  a  certain  indenture 
marked  A.,  bearing  date,  &c.,  and  made  between 
parties  {describing  them),  and  acknowledged  the 
same  to  be  her  act  and  deed.  And  we  (5)  do  hereby 
certify  that  the  said  (totfe)  was,  at  the  time  of  acknow- 
ledging the  said  deed,  of  full  age  and  competent 
understanding ;  and  that  she  was  examined  by  us  (c) 
apart  from  her  husband,  touching  her  knowledge  of 
the  contents  of  the  said  deed,  ana  that  she  freely  and 
voluntarily  consented  to  the  same. 

(o)  Or  «  before  me,  Sir  T.  Wide,  Lord  Chief  Justice  of  Uie 
Court  of  Common  Pleas,  at  Westminster  [or  before  the  under- 
signed Sir  Edward  Vaughan  Williams,  Enight,  one  of  the  judges 
of  the  Court  of  Common  Pleas,  at  Westminster]  [or  before  me, 
A  B.,  one  of  the  Masters  in  ordinary  of  the  Court  of  Chanoeiy] 
[or  otherwise  as  the  case  may  be."] 

(6)  Or  "  L" 

(c)  Or  "me." 
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No.  XII. 

Conveyance  hy  heir  and  executor  of  a  deceased  mortgagee^ 
'   and  the  owner  of  the  equUy  of  redemption,  to  a  purcluuer 
to  uses  to  bar  dower. 


1.  Parties. 

2.  Recital  of  death  of  mort- 
gtLgee,  his -will,  and  appointmeat 
of  executors. 

3.  Of  probate  of  vill. 

4.  Of  contract  to  purchase. 

5.  That  principal  is  still  due, 


but  that  all  interest  has  been 
paid. 

6.  Testatum. 

7.  Heir  and  executors  cove- 
nant that  they  haye  not  encunu 
bered. 


1.  THIS  INDENTURE,  made  the  day  of  Parties. 

A.D.  185  9  BETWEEN  {keif  (f  deccosed 
mortgagee),  of,  &c.,  of  the  first  part;  {executors  of 
mortgagee,  Sfc),  of,  &c.,  of  the  second  part ;  {owner  of 
equity  of  redemption),  of,  &c.,  of  the  third  part;  {pur^ 
chaser),  of,  &c.,  of  the  fourth  part ;  and  purchaser's 
dower  trustee),  of  the  fifth  part.  [Recite  first,  the 
conveyance  to  the  owner  to  uses  to  bar  dower,  ut  ante. 
No.  1.,  clause  2 ;  secondly,  the  mortgage,  ut  ante<, 
No.  VI.,  clause  2,  p.  xvii.] 

2.  And  whereas  the  said  {mortgagee)  died  on  or  Recital  of 
about  the  day  of  ,  185    ,  having  ^®*i^?L^ 
duly  made    and  published  his  will,  executed  and  hu^i^umd 
attested  as  by  law  is  required,  bearing  date  on  or  appointment 
about  the                day  of               ,  186    ,  and  ap-  o'««™tor. 
pointed  the  ssdd  {executors)  executors  thereof,  but 

died  intestate  as  to  the  legal  estate  vested  in  him  by 
the  siud  hereinbefore  recited  mortgage-deed,  leaving 
the  sfdd  (keir)^  his  eldest  son  and  heir-at-law,  him 
surviving. 

3.  And  whereas  the  said  hereinbefore-recited  Of  probate 
will  was  duly  proved  by  the  said  (executors)  in  the  *>'^i- 
Prerogative  Court  of  the  Archbishop  of  Canterbury, 

on  the  day  of  last.        i 

4.  And  whereas  the  said  {purchaser)  has  con-  Of  contract 
tracted  with  the  sad  (owner)  for  the  purchase  of  the  ^purchase. 
said  hereditaments  and  premises,  and  the  inheritance 
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thereof,  in  fee-simple,  free  from  incumbrances,  for  the 
price  of  5,000/. 
Thatprin-  6.  And  WHEREAS  the  Sftid  smn  of  2,000/.  still 
d£efbatthat  '^^^^^  charged  upon  the  said  premises,  and  owing 
au  interest  Upon  the  sud  hereinbefore-recited  mortgage  security, 
1^  been  but  all  interest  for  the  same  has  been  paid  up  to  the 
^    '  day  of  the  date  of  these  presents,  as  the  said  (exe- 

eutorg)  hereby  acknowledge. 
Testotttm.         6.  Now  THIS  Indenture  witnessbth,  that  in 
pursuance  of  the  said  contract,  and  in  consideration  df 
the  sum  of  2,000/.  sterling,  this  day  paid  by  the  said 
(purchaser)  to  the  said  (executors),  (oy  the  direction 
of  the  said  (owner),  testified  by  his  being  a  part¥ 
hereto),  the  receipt  of  which  the  said  (executors) 
hereby  acknowledge,  and  also  that  the  same  is  in  full 
satisfoction  of  all  moneys  owing  to  them  upon  the 
said  hereinbefore-recited  mortgage,  and  therefrx)m  do 
by  these  presents  release  the  said  (otoner),  and  also 
the  said  (purchaser)  respectively,  and  their  respective 
heirs,  executors,  administrators  and  assigns  for  ever ; 
also  in  consideration  of  the  sum  of  3,000/.  sterling, 
the  residue  of  the  said  purchase-money  at  the  same 
time  paid  by  the  said  (purchaser)  to  the  said  (otoner), 
the  receipt  and  payment,  in  manner  aforesaid,  of 
which  said  two  several  sums  of  2,000/.  and  3,000/., 
making  together  the  sum  of  5,000/.,  the  purchase- 
money  of  the  said  hereditaments  and  premises,  the 
said  (owner)  hereby  acknowledges,  and  therefrom 
doth  by  these  presents  release  the  said  (purchaser) 
his  heirs,  executors,  administrators  and  assigns  for 
ever;   and  also  in  consideration  of  the  sum  of  5s, 
at  the  same  time  paid  by  the  said  (purchaser)  to 
the  said  (heir),  the  receipt  whereof  is  hereby  ac- 
knowledged, the  said  (heir)  (in  respect  only  of  his 
legal  estate,  as  such  heir-at-law  of  the  said  (mort- 
gagee),  deceased,  as  aforesaid,  and  by  the  direction  of 
the  said  (otoner)  testified  as  aforesaid)  doth  by  these 
presents  grant,  the  said  (executors)  (as  such  executors 
as  aforesaid)  do  by  these  presents  release,  and  the 
said  (otoner)  doth  bv  these  presents  grant,  release  and 
confirm  unto  the  said  (purchaser)  and  his  heirs,  all, 
&c.     [Here  describe  parcels:    insert  general 
words,  alUestate  clause,  and  all-deeds  clause.  Haben- 
dum to  uses,  and  declaration  to  bar  dower,  as  in  Prec, 
No.  I„  clauses  5.  6,  pp.  ii..  iii.] 
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7.  And  each  of  them  the  said  (heir)  and  (executors)  Heir  and 
do  hereby  for  themselves  respectively,  and  for  their  cJ^SJS? 
respective  heirs,  executors  and  administrators,  covenant  that  they 
with  the  said  {purchaser)^  his  heirs  and  assigns,  that  *^J^®5j^® 
they  the  said  {heir)  and  {executors)  respectively,  have  Susumber. 
not,  at  any  time  or  times  heretofore,  done   or  per- 
mitted any  act,  whereby  the  said  hereditaments  and 
premises,  or  any  part  of  the  same,  can  be  encumbered. 
^Add  usual  qualified  covenants  from  owner  of  equity 
of  redemption,  that  he  has  good  right  to  convey,  for 
qtiiet  enjoyment,  freedom  from  incumbrances,  and  for 
further  assurance,  ut  ante.  No.  I.,  clauses  8  to  11,  in- 
clusive, pp.  iii.,  iv.] 

In  witness,  &c. 


XXX  VIU 


PRECEDENTS. 


No.  XIIL 

Conveyance  of  an  undivided  moiety  o 
in  common  to  a  purc^ 


eehold  by  a  tenant 


1.  Parties. 

2.  Recital  of  deceased  testa- 
tator's  will  devising  parcels  to 
purchaser. 


3.  Of  contract  to  purchase. 

4.  Testatum. 

6.  Habendum  to  purchaser  in 
fee. 


Redtalof 
deceased 
testator's 
will,  devis- 
ing parcels 
to  purchaser. 


Of  contract 
to  purchase. 


Parties.  1.  THIS   INDENTURE,  made  the  day 

of  ,  A.D.  185     ,  BETWEEN  (vcndor),  of,  &c., 

of  the  one  part,  and  {purchaser)  of,  &c.,  of  the  other 
part.  [Recite  conveyance  to  testator  to  uses  to  bar 
dower,  ut  ante,  No.  I.,  clause  2.] 

2.  And  WHEREAS  the  said  (testator),  by  his  last 
will,  duly  executed  and  attested  as  by  law  is  required, 
bearing  date  on  or  about  the  day  of  , 
185  ,  amongst  other  devises  and  bequests,  devised 
the  said  hereditaments  and  premises  unto  the  said 
(vendor)  and  C.  D.,  their  heirs  and  assigns,  for  ever, 
as  tenants  in  common. 

3.  And  WHEREAS  the  said  (purchaser)  has  agreed 
with  the  said  {vendor)  for  the  purchase  of  the  undivided 
moiety  of  and  in  the  said  hereditaments  and  premises 
so  as  aforesaid  devised  to  the  said  (vendor),  and  the 
fee-simple  and  inheritance  thereof,  free  from  incum- 
brances, for  the  price  of  700/. 

Testatum.  4,  Now  THIS  Indenture  witnbsseth,  that  in 
pursuance  of  the  said  contract,  and  in  consideratioii 
of  700/.  sterling,  paid  by  the  said  (purcJiaser)  to  the 
said  (vendor)  on  the  execution  hereof,  the  receipt  of 
which  the  said  (vendor)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release,  exonerate 
and  for  ever  discharge  the  said  (purchaser),  his  heirs, 
executors,  administrators  and  assigns ;  he  the  said 
(purchaser)  doth  by  these  presents  grant,  release 
and  confirm  unto  the  said  (purchaser)  and  his  heirs, 
ALL  THAT  the  Undivided  moiety,  or  equal  half-part  or 
share,  of  the  said  vendor  of  and  in  all,  &c.    [Hers 
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DESCRIBE  the  parcels,  uhs^rt  general  words,  and  all" 
estate  clause,  as  in  Prec.  No.  I.,  clause  5.] 

5.  To    HAVE    AND    TO    HOLD   the   Said  undivided  Habendnm. 

moiety,  or  equal  half-part  or  share  of  and  in  all  and 
singular  the  said  hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and  released,  with 
their  appurtenances,  unto  the  said  (purchaser)  and  his 
heirs,  (a)  [to  the  use  of  the  said  (purchaser),  his  heirs 
anci  assigns,  for  ever.]  [Insert  covenants  for  title, 
ut  ante.  No.  I.,  clause  8.] 
In  witness,  &c. 


(a)  If  the  property  is  intended  to  be  limited  to  dower  uses, 
sutetitnte  for  words  within  brackets,  ckmses  6,  7,  in  Prec, 
No.  L,  p.  iii. 


PRBCE  DENTS. 


No.  XIV. 


Conveyance  by  two  tenants  in  common,  otie  of  whom  »  a 
married  woman^  and  whose  husband  concurs  with  her 
in  the  conveyance,  to  a  purchaser  to  uses  to  bar  dower. 


1.  Paitiee. 

2.  Recital  that  deceased  tes- 
tator was  seised  of  the  premises 
at  the  time  of  making  his 
will. 


3.  Of  death  of  testator,  and  of 
probate  of  his  will. 

4.  Recital  of  contract  to  par- 
chase. 

5.  Testatmn. 


Parties. 


Recital  that 
deceased 
testator  was 
seised  of  the 
premises  at 
the  time  of 
making  his 
wfll. 


Of  death  of 
testator  and 

Erobate  of 
is  will. 


1.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185  ,  BETWEEN  A.  (tenant  in 
common),  of,  &c.,  of  the  first  part  {husband),  of,  &c., 
and  B.,  {his  wife,  other  tenant  in  common),  of  the 
second  part  {purchaser),  of,  &c.,  of  the  third  part, 
and  (dower  trustee),  of,  &c.,  of  the  fourth  part. 

2.  Whereas  {testator),  late  of,  &c.,  deceased,  was, 
at  the  time  of  making  his  will,  hereinafter  recited,  and 
at  his  death,  seised  in  fee-simple  in  possession  of  the 
hereditaments  and  premises  hereinafter  described,  and 
intended  to  be  hereby  ^nted  and  released  with  their 
appurtenances,  and  being  so  seised  by  his  said  will, 
bearing  date  on  or  about  the  day  of  , 
and  duly  executed  and  attested  as  by  law  required, 
(amongst  other  hereditaments  and  premises)  devised 
the  hereditaments  and  premises  hereinafter  described, 
and  intended  to  be  hereby  granted  and  released  unto 
his  two  nieces,  the  said  A.,  and  B,  the  wife  of  the 
said  (htisband),  their  heirs  and  assigns,  as  tenants  in 
common,  and  appointed  the  said  A.,  and  B.  the  wife 
of  the  said  (husband),  joint  executrixes  of  his  said 
wiD. 

3.  And  whereas  the  said  {testator)  died  on  or 
about  the  day  of  ,  in  the  year  1 8  , 
without  having  altered  or  revoked  his  said  will, 
which  was  duly  proved  by  the  said  A.,  and  B.  the 
wife  of  the  said  {husband),  in  the  Prerogative  Court 
of  the   Archbishop  oi   Canterbury,   on    the 

day  of 
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4.  And  whereas  the  said  {purchaser)  has  con-  Of  contract 
tracted  with  the  said  A.  and  (husband),  and  B.  his  ^  P^chwe. 
^«rife,  for  the  purchase  of  the  hereditaments  and  pre- 
mises hereinafter  described,  being  a  portion  of  the 
liereditaments  and  premises  so  devised  to  them  as 
aforesaid,  at  the  price  of  750/. 

5.  Now  THIS  Indenture  witnessbth,  that  in  Testatum, 
pursuance  of  the  said  contract,  and  in  consideration 

of  the  smn  of  750/.  sterling,  paid  by  the  said  {pur- 
chaser)  to  the  said  A.  and  ijiushand),  and  B.  his  wife, 
on  the  execution  hereof,  the  receipt  of  which  the  said 
A.  and  {husband)^  and  B.  his  wife,  hereby  acknow- 
ledg^e,  and  therefrom  do,  and  each  and  every  of  them 
DOTH,  bv  these  presents  release,  exonerate,  and  for 
ever  discharge  the  said  {purchaser),  his  heirs,  execu- 
tors,  administrators  and  assigns,  they  the  said  A.  and 
{^husband),  and  B.  his  wife,  do,  and  each  of  them 
£>oTH,  by  these  presents  grant  and  confirm  unto  the 
said  (purchaser),  all,  &c.  [Here  describe  the 
parcels,  insert  general  words,  and  the  Habendum 
and  limitation  to  uses  and  declaration  to  bar  dower, 
and  covenants  for  title,  ut  ante.  No.  I.,  clauses  5  f o  8 
inclusive,  pp.  ii.,  iii.  Insert  also  covenant  from  the 
husband,  that  deed  shall  be  acknowledged  by  his  loife, 
fltf  ante.  No.  IX.,  clause  7-,  p*  xxxi.] 
In  witness,  &c. 


xlii 


PRECEDENTS. 


No.  XV. 


Conveyance  in  fee  by  a  mortgagor  to  a  purchaser  under  a 
power  of  sale^  in  which  the  mortgagor  does  not  concur. 


1.  Parties. 

2.  Recital  of  mortgage  and 
power  of  Bale. 

3.  That  de&ult  was  made  in 
payment,  and  that  principal  and 
an  arrear  of  interest  are  still 
due. 


4.  Of  contract  to  sell. 

5.  Testatum. 

6.  Habendom  to  porchasrar  in 
fee. 

7.  Cioyenant  from  mortgagee 
that  he  has  done  no  act  to 
incumber. 


Parties. 


Recital  of 
mortgage 
and  power 
of  sale. 


1.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185  ,  BETWEEN  {mortgagee),  of, 
&c.,  of  the  one  part,  and  {purchaser) ,  of,  &c.,  of  the 
other  part. 

2.  Whereas  by  indenture  bearing  date  on  or 
about  the  day  of  ,  in  the  year  , 
and  made  between  (mortgagor),  of  the  one  part,  and 
the  said  {mortgagee),  of  the  other  part.  It  is  wit- 
nessed that  in  consideration  of  £  therein 
expressed  to  be  paid  by  the  said  {mortgagee)  to  the 
said  (mortgagor),  the  said  {mortgagor)  did  thereby 
grant  and  release  unto  the  said  (mortgagee),  his 
heirs  and  assigns,  all  and  singular  the  hereditaments 
and  premises  hereinafter  described,  and  which  are 
intended  to  be  hereby  granted  and  released,  to  hold 
the  same,  with  the  appurtenances,  unto  and  to  the 
use  of  the  said  (mortgagee),  his  heirs  and  assigns  for 
ever,  subject  to  a  proviso  for  redemption  and  recon- 
veyance, on  payment  by  the  said  (mortgagor),  his 
heirs,  executors,  administrators  or  assigns,  unto  the 
said  (mortgagee),  his  executors,  administrators  or 
assigns,  of  the  sum  of  £  ,  and  interest  at  the 
rate  of  4l.  for  every  100/.  by  the  year,  on  the 

day  of  then  next;  and  witn  a  further  proviso, 

that  in  case  default  should  be  made  in  payment  of  the 
said  principal  sum  of  £  and  interest  thereby 

secured,  or  any  part  of  the  same,  it  should  be  lawfol 
for  the  said  {mortgagee),  his  heirs,  executors,  admi- 
nistrators or  assigns,  at  any  time  thereafter,  without 
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the  oonctmrence,  and  even  against  the  consent  of  the 
said  (mortgagor),  his  heirs  or  assigns,  to  sell  the  said 
hereditaments  and  premises  hv  puhlic  auction  or  private 
contract ;  and  it  was  thereby  declared  that  the  receipt  of 
the  said  (mortgagee),his  heirs,  executors, administrators 
or  assigns,  should  be  a  sufficient  indemnity  to  pur- 
chasers, and  exonerate  them  from  all  responsibility  with 
respect  to  the  appUcation  of  the  purchase-moneys ;  and 
also  that  such  purchasers  should  not  be  obliged  to  in- 
quire whether  any  such  sale  or  sales  was  or  were  neces- 
sary for  the  purposes  of  the  said  mortgage,  or  whether 
any  default  had  been  made  in  payment  as  aforesaid. 

3.  And  wherbas  default  made  in  payment  of  the  Thatdefonit 
said  sum  of  £         and  interest  at  the  time  appointed  p^^^^^  ^ 
by  the  said  hereinbefore-recited  proviso,  and  the  same  and  that 
still  remains  due  to  the  said  (mortgagee),  together  5^^|^$jJ.^f^ 
with  an  arrear  of  interest.  interest  aie 

4.  And  whereas  the  said  {mortgagee),  in  exercise  still  due. 
of  the  said  recited  power  of  sale,  hath  contracted  with  of  contract 
the  said  {purchaser)  for  the  sale  to  him  of  the  said  to  sell. 
hereditaments  and  premises  free  from  incumbrances 

for  the  sum  of  £ 

5.  Now  THIS  Indenture  witnesseth,  that  in  Testatum. 
order  to  complete  the  said  sale,  and  in  consideration 

of  the  sum  of  £  sterling,  paid  by  the  said 

(^purchaser)  to  the  said  {mortgagee)  on  the  execution 
hereof,  the  receipt  of  which  the  said  {mortgagee) 
hereby  acknowledges,  and  therefrom  doth  release, 
exonerate,  and  for  ever  discharge  the  said  {purchaser), 
bis  heirs,  executors,  administrators  and  assigns,  he 
the  said  (mortgagee)  doth,  by  these  presents,  grant, 
release  and  confurm  unto  the  said  (purchaser)  and  his 
beirs,  all,  &c.  [Herb  describe  parcels,  insert 
general  words,  all-estate  clause,  and  all-deeds  clause, 
as  in  Prec,  No.  I.,  clause  5.] 

6.  To  HAVE   AND  TO    HOLD  the  Said  and  Habendum. 

all  and  singular  other  the  hereditaments  and  premises 
hereinbefore  described,  and  hereby  granted  and 
released,  with  their  appurtenances,  unto  the  said 
(purchaser),  and  his  heu*s,(a)  [to  the  use  of  the 
said  (  purchaser),  his  heirs  and  assigns  for  ever,]  dis- 
charged from  the  said  sum  of  £  ,  and  all  interest 


(a)  If  the  property  is  to  be  limited  to  dower  uses,  omit  the 
words  within  the  brackets. 


xliv 


PRSCBDBNTS. 


Covenant 
from  mort- 
gftgeethat 
he  has  done 
no  act  to 
incumber. 


for  the  same,  and  all  equity  and  right  of  redemptioD, 
and  all  daimB  and  demands  whatsoever,  under  or  by 
virtue  of  the  said  hereinbefore  recited  indenture  of 
appointment.(&) 

7.  And  the  said  {mortgagee)  doth  hereby  for  him- 
self, his  heirs,  executors  and  administrators,  covenant 
with  the  said  (purchaser)  and  his  heirs,  that  he  the 
said  (mortgagee)  hath  not  made,  done,  committed,  or 
permitted  any  act,  deed,  matter,  or  thing  whatsoever, 
whereby,  or  by  reason  or  means  whereof,  the  said 
hereditaments  and  premises  hereby  granted  and  re- 
leased, or  any  part  of  the  same,  can  be  impeached, 
charged,  or  incumbered. 

In  witness,  &c. 


(5)  If  limited  to  dower  nses,  add  clause  6,  in  Prec.  No.  I. 
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No.  XVI. 


Conveyance  by  the  heir  and  personal  representative  of  a 
vendor^  who  dies  pendhig  the  contract^  to  a  purchaser  to 
dower  tues^  and  covenant  to  produce  title-deeds. 


1.  Parties. 

2.  Recital  of  contract  to  pur- 
chase. 

3.  Of  death  of  vendor  before 
executing  conveyance. 

4.  Testatum. 


5.  Recital  that  title-deeds  re- 
late as  well  to  other  lands  of 
greater  value  descended  on  heir. 

6.  Covenant  by  the  heir  to 
produce  tlie  deeds. 


1.  THIS  INDENTURE,  made  the  day  Parties. 

of  ,    A.D.    185      ,    BETWEEN    (kcir),   of,    &C., 

eldest  son  and  heir-at-law  of  (ancestor),  of,  &c., 
esquire,  deceased,  of  the  first  part;  (executors),  of, 
&c.,  of  the  second  part;  (jmrchaser),  of,  &c.,  of  the 
third  part ;  and  (dower  trustee)  of  the  fourth  part. 

2.  Whereas  hj  articles  of  agreement  in  writing  Recital  of 
hearing  date  on  or  ahout  the  day  of  ,  p^r^jJ^V® 
the  said  (purchaser)  contracted  with  the  said  (ancestor) 

for  the  liosolute  purchase  of  the  hereditaments  and 
premises  hereinaner  described,  and  the  inheritance 
thereof  in  fee-simple,  at  the  price  of  1,500/. 

3.  And  whereas  the  said  ancestor  died  on  or  of  death  of 
about  the  day  of  ,  leaving  the  said  w^'^exe- 
(heir)  his  eldest  son  and  heir-at-law  him  surviving,  cuting  con- 
having  duly  made  and  published  his  last  will,  executed  veyance. 
and  attested  as  by  law  is  required,  bearing  date  on  or 

about  the  day  of  ,  and  appointed  the 

said  (executors)  joint  executors  of  his  said  will,  who 
duly  proved  the  same  in  the  Prerogative  Court  of 
the  ijrchbishop  of  Canterbury  on  the  day 

of  last. 

4.  Now  THIS  InDEXTUBE  WITNESSETH,  that  for  Testatum. 

perfecting  the  said  contract,  and  in  consideration  of 
the  sum  of  1,500/.  sterling,  paid  by  the  said  (pur- 
cluuer)  to  the  said  (executors),  on    the   execution 
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hereof,  the  receipt  of  which  the    said   (executors) 
hereby  acknowledge,  and  therefrom  do  by  these  pre- 
sents release,  exonerate  and  for  ever  discharge  the  said 
(purchaser)^  his  heirs,  executors,  administrators  and 
assigns,  and  also  in  consideration  of  the  sum  68.  at  the 
same  time  paid  by  the  said  (ourcka8er)ix}  the  said  (heir), 
the  receipt  whereof  is  hereby  acknowledged,  the  said 
{heir),  (by  the  direction  of  the  said  (executors),  testified 
by  their  being  parties  hereto),  doth  by  these  presents 
grant,  release  and  convey,  and  the  said  {executors)  do, 
by  these  presents,  release  and  confirm  unto  the  said 
purchaser  and  his  heirs,  all,  &c.     [Herb  insert 
parcels,  general  words,  and  all-estate  clause  (omitting 
all-deeds  clause),  as  in  Prec,  No.  L,  clause  5 ;  Ha- 
bendum to  uses  and  declaration  to  bar  dower,  ib,, 
clauses  6,  7.    Insert  also  covenant  from  heir,  that 
he  has  done  no  act  to  incumber,  as  in  last  precedewt, 
clause  7,  p*  xliv.] 
Recital  fhAt       5.  And  WHEREAS  the  deeds  and  writings  specified 
reUtoM^eii  ^^  *^®  schedule  hereunder  written,  relate  as  well  to  the 
to  other        title  of  the  hereditaments  and  premises  hereby  granted 
lands  of        mid  released,  as  of  certain  other  hereditaments  of 
descended  °^  greater  value  of  the  said  heir,  descended  upon  and 
on  heir.        inherited  by  him  from  the  said  (ancestor,) 

Covenant  by        6.   NoW  THIS   INDENTURE  WITNESSETH,  that  in 

duce^Si^'^    consideration  of  the  premises,  the  said  (heir)  doik 
deeds.  hereby,  for  himself,  his  heirs,  executors  and  adjnims- 

trators,  covenant  with  the  said  (purcJiaser)  and  his 
heirs,  that  he  the  said  (heir),  his  heirs  or  assigns 
(unless  prevented  by  fire,  or  other  inevitable  accident), 
will,  from  time  to  time,  and  at  any  time,  at  the  re- 
quest and  costs  of  the  said  (purchaser),  his  appointees, 
heirs  or  assigns,  produce  and  show  forth  in  Englsmd, 
unto  the  said  (purchaser),  his  appointees,  heirs  or 
assigns,  or  his  or  their  attorney,  solicitor,  or  agent,  or 
counsel,  or  before  any  court  or  courts  of  law  or  equity, 
or  upon  any  commission  for  the  examination  of  wit- 
nesses, or  otherwise,  as  occasion  shall  require,  the 
said  deeds  and  writings,  in  manifestation,  defence  and 
support  of  the  title  of  the  said  (purchaser),  his  ap- 
pointees, heirs  or  assigns  to  the  said  hereditaments 
and  premises,  or  any  part  of  the  same ;  anc?  at  the  like 
request  and  costs  of  the  said  (purchaser),  his  ap- 
pointees, heirs  or  assigns,  furnish  him  and  them  with 
true  and  attested  or  other  copies,  extracts  or  abstracts. 
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and  permit  the  same  to  be  compared  with  the  originals ; 
and  also  will  in  the  meantime  keep  and  preserve  the 
same  deeds  and  writings  unde&ced,  unobliterated  and 
uncancelled. 

In  witness,  &c. 

Hhe  ScJ^edule  to  which  the  ahove-written  Indenture  refers. 


I>ate  of  Document. 

Nature  of  Docnment. 

Names  and  Description 
of  Parties. 

1st  and  2nd  March, 
1801 

12th  and  13th  May, 
1824 

12th  July,  1847    ... 

Indentures  of  lease  and 
release 

Indentures  of  lease  and 
release 

Probate  copy  of  will  of 
this  date 

Between  A.  B.,  of  the 
one  part,  and  G.  D. 
of  the  other  part 

Between  C.  D.,  of  the 
one  part,  and  E.F., 
of  the  other  part. 

Of  the  said  {aruxstor). 

zlviii 


PRECEDENTS. 


No.  XVII. 


Covenant  to  produce  title-deeds  contained  in  a  distinct  deed 

from  the  conveyance. 


1.  Parties. 

2.  Recital  of  purchase  by  co- 
venantee. 

3.  That  title-deeds  relate  as 
well  to  the  title  of  hereditaments 


of  greater  yalne  ccMiveyed  by 
vendor  to  covenantor. 

4.  Covenant  from  coveDantor 
to  produce  title-deeds  and  otiier 
documents. 


Parties.  1.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185  ,  BETWEEN  (covenantor)^  of, 
&c.,  of  the  one  part,  and  (covenantee),  of,  &c.,  of  the 
other  part. 

Recital  of         2.  WHEREAS  by  indenture  bearing  even  date  with 

cove^ec'^  these  presents,  and  made  between  (vendor),  of  the 
first  part;  the  said  (covenantee),  of  the  second  part; 
and  (Aw  dower  trustee),  of  the  third  part.  It  is  wit- 
nessed, that  in  consideration  of  £  ,  therein 
expressed  to  be  paid  by  the  said  {covenantee)  to  the 
said  (vendor),  the  said  (vendor)  did  thereby  grant  and 
release  unto  the  said  (covenantee)  and  his  heirs,  all, 
&c.  [Here  describe  theparcelsj,  to  hold  the  same, 
with  the  appurtenances,  unto  the  said  {covenantee)  and 
his  heirs,  {a)  to  such  uses,  upon  sudi  trusts,  and  for 
such  ends,  intents  and  purposes  as  the  said  {covenantee) 
should  from  time  to  time,  or  at  any  time  by  deed  or 
deeds  appoint ;  and  in  default  of  such  appointment 
and  subject  thereto;  to  the  use  of  the  said  (cove^ 
nantee)  and  his  assigns  for  life,  with  a  hmitation  to 
the  use  of  the  said  (dower  trustee)  during  the  life  of, 
and  in  trust  for  the  said  (covenantee)  and  his  assigns, 
with  the  ultimate  limitation  to  the  use  of  the  said 
(covenantee),  his  heirs  and  assigns  for  ever. 

That  title-         3.  And  WHEREAS  the  deeds  and  writings  specified 


(a)  If  the  property  is  simply  to  be  conveyed  in  fee,  substitute 
for  the  dower  uses — 

*^  To  THE  USE  of  the  said  {purchaser),  his  heirs  and 
assigns  for  ever." 
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and  set  forth  in  the  schedule  hereunder  written,  deeds  relate 
relate  as  well  to  the  title  of  the  sud  hereditaments  h^^^ 
and  premises  hereinhefore  described,  as  to  certain  ments  of 
other  hereditaments  of  greater  value,  which  were  some  ^J^vOTedSf 
time  since  conveyed  by  the  said  (vendor)  to  the  said  vendor  to 
(^covenantor),  to  whom  the  said  deeds  and  writings  covenantor. 
'were  delivered,  as  the  largest  purchaser,  upon  his 
agreeing  to  enter  into  the  covenant  for  their  produc- 
tion as  hereinafter  mentioned. 

4.  Now  THIS  Indenture  witnesseth,  that  in 
pursuance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  the  said  (covenantor)  doth  hereby  for 
himself,  Ins  heirs,  executors  and  administrators, 
covenant  with  the  said  (covenantee),  his  heirs  and 
assigns,  &c.  [Here  insert  covenant  for  production, 
as  in  last  precedent.'] 

In  witness,  &c. 


PBSCSDKNTS. 


No.  XVIII. 

Conveyance  htf  the  astigneet  of  a  hankmpt  to  a  purchaser  in 
/ee,  to  uses  to  bar  aotoer ;  a  mortgagee  in  fee  concurring 
to  eonveg  the  legal  estate,  and  the  banhruptj  for  the  purpose 
of  entering  into  covenants  for  titlsj  ^. 


1.  Fartiefl. 

2.  Recital  of  mortgage  In  fee. 
S.  Of  Airtha  charge. 

4.  Of  flat  in  bankruptcy  and 
appointment  of  assignees. 

5.  Of  contract  for  purchase. 

6.  That  prindpal,  and  also  an 
arrear  of  interest,  is  still  due. 


7.  That  banknipt  will  o<mcnr 
in  conveyance. 

8.  Testatum. 

9.  All-estate  and  all-deeds 
clause. 

10.  Gorenanta  flrom  mortgagee 
and  asfiigneee  that  they  bam 
done  no  act  to  incumber. 


Recital  of 

mortgage  in  about   the 

fee. 


1 .  THIS  INDENTURE,  mad©  the  day  of 

,  A.D.  185  ,  BBTWBBN  (mortgagee)  of, 
&c.,  of  the  first  part ;  {official  assignee)  and  (assignees 
of  creditors),  (assignees  of  the  estate  and  eflPects  of 
(bankrupt)  late  of,  &c.  a  bankrupt),  of  the  second 
part;  the  said  (bankrupt)  of  the  third  part,  (purchaser) 
of,  &c.  of  the  fourth  part,  and  (purchaser's  dower 
trustee)  of,  &c.  of  the  fifth  part.  [Insert  recital  qf 
mortgage  by  demise  from  bankrupt  to  mortgagee,  ut 
ante.  No.  IV.,  clause  2,  p.  x.] 

2.  And  whereas,  by  indenture,  dated   on  or 

day  of  ,  and  made  be- 

tween the  said  (bankrupt)  of  the  one  part,  and  the 
said  (mortgagee)  of  the  other  part^  after  reciting  that 
default  had  been  made  in  payment  of  the  said  sum  of 
2,0002.  and  that  the  same  was  still  remaining  due  to 
the  said  (mortgagor),  together  with  the  sum  of  1502. 
for  an  arrear  of  interest ;  and  that  the  said  (bankrt^) 
had  applied  to  the  said  (mortgagor)  to  advance  mm 
the  further  sum  of  1,0002.,  which  the  said  (mortgagee) 
had  agreed  to  do,  upon  having  the  said  mort^raged 
premises  conveyed  and  assured  to  him  in  fee  smaple 
m  manner  thereafter  mentioned.  It  is  witnbssed, 
that,  in  consideration  of  the  sum  of  2,1502.  so  due 
to  the  said  (mortgagee)  for  such  principal  moneys  and 
interest  as  aforesaid,  and  also  in  consideration  of  the 
further  sum  of  1,0002.  then  advanced  to  him  by 
said  (mortgagee),  making  altogether  the  sum  of  3, 1502 
the  said  (bankrupt)  did  thereby  release  and  coi 
unto  the  said  (mortgagee)  and  his  heirs,  all  anil 
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singular  the  aforesaid  mortgaged  hereditaments  and 
premises,  to  hold  the  same  with  the  appurtenances, 
unto  and  to  the  use  of  the  said  (mortgagee),  his  heirs 
and  assigns  for  ever,  subject  to  a  proviso  for  redemp- 
tion and  reconveyance,  on  payment  by  the  said  (bank" 
rupi)y  his  heirs,  executors,  administrators  or  assigns, 
unto  the  said  (mortgagee),  his  executors,  adminis- 
trators or  assigns,  of  the  sum  of  3,150/.  with  interest 
for  the  same  at  the  rate  of  5Z.  for  every  100/.  by  the 

Sear,  at  the  time  and  in  manner  therein  mentioned, 
ut  in  payment  whereof  default  was  made. 

3.  And  whereas,  by  indenture  dated  on  or  about  Of  farther 
the  day  of  ,  indorsed  on  the  said  <^*^'«®- 
hereinbefore  recited  indenture,  and  made  between  the 

said  (bankrupt)  of  the  one  part,  and  the  said  (mort' 
gagee)  of  the  other  part ;  after  reciting  that  default 
had  been  made  in  payment  of  the  said  sum  of  3,150/. 
which  was  then  still  due,  and  also  the  further  sum  of 
175/.  for  interest  thereon,  and  that  the  said  (pankrupt) 
had  requested  the  said  (mortgagee)  to  advance  him 
the  further  sum  of  75/.,  the  said  (bankrupt)  did  there- 
by further  charge  the  said  mortgaged  premises,  as  well 
with  the  said  two  several  sums  of  175/.  and  75/.  making 
together  the  sum  of  250/.,  as  also  with  the  said  sum 
of  3,150/.  then  already  secured  thereon,  and  interest 
for  the  same  at  the  rate  of  5/.  for  every  100/.  by  the 
year. 

4.  And  WHEREAS,  a  fiat  in  bankruptcy,  under  the  Of  flat  in 
hand  of  the  Lord  High  Chancellor  of  Great  Britain,  ^^^t 
was  on  the  day  of  ,  issued  against  the  of  assignees. 
said  (bankrupt),  who  has  been  duly  found  a  bankrupt, 

and  the  said  (qficial  assignee)  is  the  official  assignee 
under  the  said  fiat,  and  the  said  {creditors*  assignees) 
have  been  duly  chosen  and  appointed  assignees  of 
the  estate  and  efiPects  of  the  said  (bankrupt,) 

5.  And  whereas,  the  hereditaments  and  pre-  Of  oontraet 
miaes  hereinafter  deschbed,  forming  part  of  the  said '°'  P^w^ase. 
bankrapt's  estate,  were  on  the  day  of 

offered  for  sale  by  public  auction  by  the  said  (credir 
tars*  assignees),  at  {place  of  sale),  according  to  certain 
printed  conditions  of  sale,  at  which  side  the  said 
{purchaser),  being  highest  bidder,  was  declared  the 
purchaser  at  the  sum  of  3,795/. 

6.  And  whereas,  the  principal  sum  of  3,400/.  is  Thatprin- 
stiU  owing  to  the  said  (mortgagee),  upon  his  said  ^''^*  ^^^ 
recited  mortgage  security,  and  iJso  the  sum  of  163/.  ai^of 

c  2 


m 


PRECBDBNT8. 


interest,  is 
stUldue. 

Thatbank- 
mpt  will 
concur  in 
conTeyanee. 

Testatum. 


for  an  arrear  of  interest  thereon,  making  altogether 
the  sum  of  3,563/. 

7.  And  whereas,  the  said  (betnkrupt)  at  the  re- 
quest of  the  said  (provisional  assignee),  and  (creditor^ 
assignees),  hath  agreed  to  concur  in  these  presents 
in  manner  hereinafl«r  appearing. 

8.  Now  THIS  Indenture  witnesseth;  that  in 
pursuance  of  the  said  recited  contract,  and  in  con- 
sideration of  the  sum  of  3,563/.  sterling,  paid  by  the 
said  (purchaser)  to  the  said  (mortgagee^,  with  the 
privity  and  approbation  of  the  said  (provisional 
assignee)  and  (creditors^  assignees),  testified  by  their 
being  parties  hereto  and  concurring  herein^y  the 
receipt  of  which  the  said  (mortgagee)  doth  hereby 
acknowledge,  and  also  that  the  same  is  in  full  satis- 
faction of  aU  moneys  owing  to  him  in  respect  of  the 
said  recited  mortgage  securities,  and  of  and  from  the 
same  and  every  part  thereof,  doth  release,  exonerate 
and  for  ever  discharge  the  said  (purchaser),  his  heirs, 
executors  and  administrators ;  also,  in  consideration 
of  the  further  sum  of  32/.  sterling,  at  the  same  time  as 
aforesaid  paid  by  the  said  (purchaser)totheaaid  (official 
assignee)^  the  receipt  and  payment  of  which  said  two 
several  sums  of  3,563/.  and  32/.  making  together  the 
sum  of  3,595/.  the  purchase-money  of  the  said  h&t- 
ditaments  and  premises,  the  said  (official  assignee) 
and  (creditor^  assignees)  do  hereby  acknowledge, 
and  of  and  from  the  same  and  every  part  thereof,  do 
and  each  and  every  of  them  doth,  acquit,  release, 
exonerate  and  for  ever  dischai^e  the  said  (purchaser)^ 
his  heirs,  executon,  administratora  and  assigns; 
AND  ALSO  in  consideration  of  the  sum  of  5^.  at  the 
same  time  as  aforesaid  paid  b^  the  said  (purchaser) 
to  the  said  (bankrupt),  the  receipt  whereof  is  hereby 
acknowledged,  the  said  (mortgagee),  (at  the  request 
and  by  the  direction  of  the  said  (official  assignee) 
and  (creditors'  assignee)  testified  as  aforesaid),  doth 
by  these  presents  grant,  release  and  convey,  the  said 
(official  assignee)  and  (creditors*  assignees),  (as  such 
assignees  as  aforesaid  and  according  to  their  estates 
and  interests  in  the  premises),  do,  and  each  and  eveiy 
of  them  doth  by  these  presents  grant  and  release, 
and  the  said  (bankrupt)  doth  \^y  these  presents  grant, 
release,  ratify  and  confirm  unto  the  said  (purchaser) 
and  his  heira,  all,  &c.,  [pi^scuiBK parcels  and  insert 
general  words,  ut  ante,  No.  II.  clause  5,  p.  ii.] 
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9.  And  all  the  estate,   right  and  interest,  both  Ail-entate 
legal  and  equitable^  of  them  the  said  (mortgagee),  clause. 
(official  assignee),  (creditors*  assignees)  and  (bankrupt), 

and  of  each  and  eveiy  of  them,  of,  in,  to,  out  of,  or 
upon  the  said  hereditaments  and  premises,  together  AiMeeds 
with  all  deeds,  evidences  and  writings  relating  to  the  clause. 
title  of  the  same  hereditaments  and  premises,  in  the 
custody  or  power  of  the  said  several  parties  hereto 
of  the  first  three  parts,  or  either  of  them,  or  which 
thej,  or  either  of  them,  can  obtain  without  suit. 
[Add  habendum  to  dower  uses,  declaration  to  bar 
dower,  and  qualified  covenants  from  bankrupt,  that  he 
has  good  right  to  convey,  for  quiet  enjoyment,  and 
freedom  from  incumbrances,  and  for  further  assurance, 
ut  ante.  No.  I.,  clauses  6  to  II  inclusive,  pp.  iii., iv.] 

10.  And  the  said  (mortgagee),  (official  assignee),  covenants 
and  (creditors'  assignees),  but  each  for  his  own  acts  ^rom  mort- 
only,  do  hereby  severally  covenant  with  the  said  (pur-  M^IJthat 
chaser),  his  heirs  and  assigns,  that  they  the  said  (mort-  they  have 
gagee),   (official  assignee),  and  (creditors'  assignees)  ^^^^r. 
respectively,  have  not  done  or  permitted,  or  willingly 

or  knowingly  suffered,  or  been  party  or  privy  to  any 
act,  deed,  matter  or  thing  whatsoever,  whereby  or 
by  reason  or  means  whereof  the  said  hereditaments 
and  premises  hereby  granted  and  released,  or  any  part 
thereof,  with  their  appurtenances,  are,  is,  can,  shall 
or  may  be  impeached,  charged,  incumbered  or  pre- 
judiciiuly  affected  in  any  manner  howsoever. 
In  witness,  &c. 


Hy 


PRECEDENTS. 


No.  XIX. 


Puties. 


Conoeyance  hy  the  executon  and  ii{fant  heir  of  a  deceased 
mortgageey  vnder  an  order  of  the  Court  cf  Chancery ^  the 
mortgagor  concurring^  and  entering  into  covenantafor  title. 


1.  Parties. 

2.  Recital  of  minority  of  hdr 


and  order  of  court. 
8.  Testatum. 


I.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185    ,  BETWEEN  (jkeir),  of,  &c., 
of  the  first  part,  {exectUors),  of,  &c.,  of  the  second 
part,  {mortgagor),  of,  &c.,  of  the  third  part,  (^pur^ 
chaser),  of,  &c.,  of  the  fourth  part,  and  (hi$  trustee), 
of,  &c.,  of  the  fifth  part.     [Recite  mortgage  in  fee, 
vi  ante.  No.  V.,  clause  2 ;  decdh  of  mortgagee,  his  wiU 
and  probate,  and  that  principal  money  is  still  owing, 
and  contract  to  purchase,  ut  ante,  No.  IX.,  clauses  2, 
3,  4,  and  5.] 
Recital  of      .  2.  And  whereas  the  said  {heir),  being  a  minor,  of 
mtoority  of    the  age  of  fourteen  ^ears  or  thereabouts,  it  was,  by 
order^f       <^  order  of  V.-C.  Sir  J.  W.,  dated  the  day  of 

court.  ,  and  duly  made  upon  the  petition  of  the 

said  (executors)  and  (mortgagor),  and  the  report  of 
Master  (J.  S.)  thereon,  ordered,  that  the  said  (heir) 
should  convey  the  said  hereditaments  and  premises 
in  such  manner  as  the  said  (executors)  should  direct 
Testatum.  3.  Now  THIS  Indenture  witnesseth,  that  in 
order  to  complete  the  aforesaid  purchase,  and  so  far 
as  relates  to  the  said  (heir),  in  obedience  to  the  said 
hereinbefore-recited  order  of  the  said  Court  ofl 
Chancery,  and  in  consideration  of  2,000^.  sterling  I 
this  day  paid  by  the  said  (purchaser)  to  the  said] 
(executors),  by  the  direction  of  the  said  (mortgagor)^ 
testified  by  his  being  a  party  hereto,  the  receipt 
which  the  said  (executors)  hereby  acknowledge,  ani 
also  that  the  same  is  in  full  satisfaction  of  all  monei 
owing  to  them  upon  the  said  hereinbefore-i 
mortgage  security,  and  therefrom  do  by  these  present 
release  and  for  ever  discharge  the  said  (mortgagor] 
and  also  the  said  (purchaser)  respectively,  and  the^ 
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respective  heirs,  executors,  administrators  and  assigns ; 
ana  also  in  consideration  of  3,000/.  sterling,  the 
residue  of  the  sud  purchase-money,  at  the  same  time 
paid  by  the  said  (purchaser)  to  the  said  (mortgagor), 
the  receipt  and  payment  in  manner  aforesaid  of  which 
said  two  several  sums  of  2,000/.  and  3,000/.,  making 
altogether  the  sum  of  5,000/.,  the  purchase-money 
of  the  said  hereditaments  and  premises,  the  said 
{mortgagor)  hereby  acknowledges,  and  therefrom  doth 
by  these  presents  release  and  for  ever  discharge  the 
said  (purchaser),  his  heirs,  executors,  administrators 
and  assigns ;  and  also  in  consideration  of  the  sum  of 
ten  shillings,  at  the  same  time  as  aforesaid  paid  by 
the  said  {purchaser)  to  the  said  (heir),  the  receipt 
whereof  is  hereby  acknowledged,  the  said  (heir),  (as 
such  heir  as  aforesaid,  by  the  direction  of  the  said 
(executors),  and  with  the  concurrence  of  the  said 
(mortgagor),)  doth  by  these  presents  grant,  the  said 
{executors),  as  such  executors  as  aforesaid,  do  by  these 
presents  release,  and  the  said  (mortgagor)  doth  by 
these  presents  grant,  release  and  confirm  unto  the 
said  (purchaser),  and  his  heirs,  all,  &c.  [Describe 
parcels,  8fc, :  Habendum  to  dower  uses,  Sfc,  declara- 
tion to  bar  dower,  and  covenants  for  title  by  vendor, 
ut  ante.  No.  I.,  clauses  5,  6,  7,  and  8 ;  and  covenant 
from  executors  that  they  have  done  no  act  to  incumber, 
as  in  No.  XII.,  clause  7*] 
In  witness,  &c. 


4 
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PRECEDENTS. 


Parties. 


No.  XX. 

Conoeycuiee  hy  four  qf  five  eo-heireases,  three  of  whom  aire 
marriedf  one  emgle,  and  the  remakwng  one  an  mftrnt,  toith 
a  covenant  that  tAc  latter  shall  convey  when  of  age  ;  a  pro- 
portionate  part  of  the  pwrchate-money  to  he  retcSnedin  the 
meantime  by  the  purehaaer. 


1.  Partiet. 

2.  Recital  of  death  of  ancestor 
intestate,  wherenpon  parcels  de- 
scended npon  his  daughters  as 
co-heiresses. 

8.  Of  contract  to  purchase,  and 
of  inability  of  infant  to  concur  on 
account  of  her  minority. 

4.  Testatum. 

5.  Habendum. 


6.  Corenants  for  title. 

7.  That  infJEmt  shall  convey 
upon  coming  of  age. 

8.  GoTenant  to  acknowledge 
deed. 

0.  Corenantfirom  purchaser  to 
pay  the  remainder  of  the  pur- 
clia8e-m<»iey»  on  infant's  eze> 
outing  conv^ance. 


Recital  of 

death  of 

ancestor 

intestate, 

whereupon 

parcels 

defended 

upon  his 

daughters  as 

co-heiresses. 


1.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185  ,  BETWEEN  (A.,  husband  of 
first  co'heiress),  of,  &c.,  and  B.  his  wife,  of  the  first 
part,  (C,  husband  of  second  co^heiress),  of,  &c.,  and 
D.  his  wife,  of  the  second  part,  (E.,  husband  of  third 
co'heiress),  of,  &c.,  and  F.  his  wife,  of  the  third  part, 
(fourth  co-heiress),  of,  &c.,  spinster,  of  the  fourth 
part,  {infant  co-heiress),  of,  &c.,  of  the  fifth  part 
(which  said  B.,  the  wife  of  the  said  A. ;  D.,  the  wife 
of  the  said  C. ;  F.,  the  wife  of  the  said  £. ;  the  said 
(fourth  co-heiress)  and  (infant)  are  sole  co-heiresses- 
at-law  of  R.  S.,  late  of,  &c.,  esquire,  deceased); 
(purchaser)  of,  &c.,  of  the  sixth  part;  and  (dotoer 
trustee)  of  the  seventh  part. 

2.  Whereas  the  said  R.  S.  heing  seised  in  fee  of 
the  hereditaments  and  premises  hereinafter  descrihed, 
and  intended  to  he  herehv  granted  and  released,  died 
on  or  ahout  the  oay  of  ,  intestate, 
leaving  the  said  B.,  the  wife  of  the  said  A. ;  D.,  the 
wife  of  the  said  C,  and  F.,  the  wife  of  the  said  £., 
the  said  (fourth  co-heiress)  and  the  said  (infant)  his 
daughters  and  co-heiresses,  him  surviving,  upon 
whom  the  said  hereditaments  then  descended. 
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3.  And  whereas  the  said  A.,  and  B.  his  wife;  C,  Of  contract 
and  D.  his  wife ;  E.,  and  F.  his  wife ;  and  (fourth  cO'  J^J  taawuty 
heiress)  have  contracted  to  sell  the  said  hereditaments  of  infant  to 
and  premises,  and  the  inheritance  thereof,  in  fee-  ^^^^t  of 
simple,  free  ftrom  incumbrances,  to  the  siud  (pur^  her  minority. 
chaser),  for  the  sum  of  5,000/.,  and  inasmuch  as  the 

sale  of  one  undivided  fifth  part  of  the  said  heredita- 
ments, which  is  vested  in  the  said  {infant),  cannot 
be  now  perfected  by  reason  of  her  infancy,  the  said 
parties  hereto  of  the  first,  second,  third,  and  fourth 
parts,  have  undertaken  that  the  said  (infant)  shall, 
within  the  space  of  one  calendar  month  next  after 
she  shall  attain  the  a^e  of  twenty-one  years,  well  and 
effectually  convey  and  assure  the  same  fifth  part  to 
such  uses  as  are  hereinafter  declared  concerning  the 
hereditaments  and  premises  hereby  granted ;  and  it 
has  been  agreed  that  in  the  meantime  the  sum  of 
1,000/.,  part  of  the  said  purchase-money,  shall  be 
retained  by  the  said  (purcJiaser)  at  interest,  at  the 
rate  of  4/.  for  every  100/.  by  the  year. 

4.  Now  THIS  Indenture  witnesseth,  that  in  Testatum. 
pursuance  of  the  said  recited  agreement,  and  in  con- 
sideration of  4,000/.  sterling,  this  day  paid  by  the 

said  (purchaser)  to  the  said  A.,  and  B.  his  wife; 
C,  ana  D.  his  wife ;  E.,  and  F.  his  wife,  and  (fourth 
co-heiress),  the  receipt  of  which  said  sum  of  4,000/., 
making,  together  with  the  said  sum  of  1,000/.,  so  as 
aforesaid  agreed  to  be  retained  by  the  said  (pur- 
chaser), the  sum  of  5,000/.,  the  purchase- money  of 
the  said  hereditaments  and  premises,  the  said  A.,  and 
B.  his  wife;  C,  and  D.  his  wife;  E.,  and  F.  his 
wife  ;  and  the  said  (fourth  co-heiress)  do  hereby 
acknowledge,  and  do  therefrom  release  the  said  (pur- 
chaser), his  heirs,  executors,  administrators  and 
assigns  for  ever ;  the  said  A.,  and  B.  his  wife ;  C, 
and  D.  his  wife ;  E.,  and  F.  his  wife ;  and  (fourth 
co-heiress)  do,  and  each  and  every  of  them  doth,  by 
these  presents,  grant,  release  and  confirm  unto  the 
said  (purchaser)  and  his  heirs,  all  those  four  undi- 
vided fifth  parts  or  shares  of  the  said  A.,  and  B.  his 
wife,  in  her  right ;  C,  and  D.  his  wife,  in  her  right ; 
E.,  and  F.  his  wife,  in  her  right ;  and  (fourth  co- 
heiress) respectively,  of  and  in  all,  &c.  [Here 
describe  parcels,  and  insert  general  wordis  as  in 
Prec,  No.  I.,  clause  5.]  And  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  them 
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the  nid  A.,  and  B.  his  wife ;  C,  and  D.  his  wife ; 
£.,  and  F.  his  wife ;  and  (Jowrih  co-heiress)  respec- 
tively, of  and  in  the  sud  hereditaments  and  premises; 
AND  all  deeds,  evidences  and  writings  relating  to  the 
title  of  the  said  premises,  in  the  custody  of  the  said 
A.,  and  B.  his  wife ;  C,  and  D.  his  wife ;  E.,  and 
F.  his  wife;  and  {fourth  co-heiress),  or  either  of 
them,  or  which  they  or  either  of  them  can  procure 
without  suit. 
Habendum.  5,  To  HAVE  AND  TO  HOLD  the  sud  fouT  Undivided 
fifth  parts  or  shares  of  and  in  the  said  , 

and  fdl  and  singular  other  the  hereditaments  and  pre- 
mises hereinbefore  described  and  hereby  granted  and 
released,  with  their  appurtenances,  unto  the  ssid 
{purchaser)  and  his  heurs.  [Here  insert  dower 
uses,  Sfc,  ut  ante.  No.  I.,  clauses  6  and  7*] 
Covenants  6.  And  the  said  parties  hereto  of  the  first,  second, 
tor  tiUe,  &c.  third  and  fourth  parts,  for  themselves  respectively, 
and  their  respective  heirs,  executors  and  adminis- 
trators, and  such  of  them  as  are  husbands  covenanting 
for  the  acts  of  their  respective  wives,  as  to  the  said 
four  undivided  fifth  parts  of  the  said  hereditaments 
and  premises,  do  hereby  covenant  with  the  said  ( /vr- 
chaser),  his  heirs  and  assigns,  that  (notwithstanding 
any  act  or  thing  respectively  done  or  permitted  by 
them,  the  said  parties  hereto  of  the  first,  second,  third 
or  fourth  part  respectively,  or  by  the  said  R.  S.,  de- 
ceased, to  the  contrary),  they,  tlie  said  parties  hereto 
of  the  first,  second,  third  and  fourth  parts  respec- 
tively, now  have  in  themselves  good  right,  by  these 
presents,  to  grant  the  said  four  undivided  fifth  parts 
in  the  said  hereditaments  and  premises  to  the  uses  and 
in  manner  aforesaid ;  and  also  that  (notwithstanding 
any  such  act  or  thing  as  aforesaid),  the  sud  heredita- 
ments and  premises  so  granted  and  released  as  afore- 
said, shall  be  peaceably  and  quietly  held  and  enjoyed 
accordingly,  without  let,  suit,  eviction,  interruption  or 
denial  by  the  said  parties  hereto  of  the  firsts,  second, 
third  and  fourth  parts,  or  any  other  person  or  per- 
sons rightfully  clauning  under  or  in  trust  for  them,  or 
the  said  R.  S.,  deceased ;  and  that  freely,  clearly,  and 
absolutely  exonerated  and  indemnified  by  the  said 
parties  hereto  of  the  first,  second,  third  and  fourth 
parts,  their  respective  heirs,  executors  or  administra- 
tors, from  and  against  all,  and  all  manner  of  former 
estates,  rights,  titles,  liens,  charges  and  incumbrances 
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whatsoever  respectively  created  by  tlie  said  parties 
hereto  of  the  first,  second,  third  and  fourth  parts,  or 
any  other  person  or  persons  whomsoever  rightfully 
claiming  under  or  in  trust  for  them,  or  the  said  R.  S., 
deceased.  And  further,  that  the  said  parties  hereto 
of  the  first,  second,  third  and  fourth  parts  respec* 
tively,  and  all  persons  rightfully  claiming  any  estate 
or  interest,  legal  or  equitable,  in  the  said  heredita- 
ments and  premises  hereby  granted,  under  or  in  trust 
for  them  or  the  said  R.  S.,  deceased,  will,  from  time 
to  time,  and  at  all  times,  at  the  request  and  costs  of 
the  said  (purchaser),  his  appointees,  heirs,  or  assigns, 
enter  into  and  execute  all  such  further  assurances,  for 
the  more  perfectly  or  satisfactorily  assuring  the  said 
hereditaments  and  premises  hereby  granted  and  re- 
leased, with  their  appurtenances,  to  the  uses  aforesaid, 
according  to  the  true  intent  and  meaning  of  these  pre- 
sents, as  by  the  said  (purchaser),h\s  appointees,  heirs 
or  assigns,  or  his  or  their  counsel  in  the  law,  shall  be  re- 
quired, and  as  shall  be  tendered  to  be  done  and  executed. 

7.  And  moreover,  that  the  said  (infant)  shall.  That  infant 
within  one  calendar  month  next  after  she  shall  attain  ^^'^j^^^ 
her  age  of  twenty-one  years,  and  with  the  concurrence  of  age.  ^ 
of  her  husband,  if  at  that  time  she  shall  be  married, 
or  in  case  of  her  death  in  the  meantime,  that  her  heir 
or  heirs  (and  her  husband,  tenant  by  the  curtesy,  should 
she  leave  any  such),  within  one  calendar  month  next 
after  such  her  decease,  or  if  such  heir  or  heirs  shall  be 
under  anv  legal  disability,  within  one  calendar  month 
after  such  disability  shall  be  removed,  and  also  any 
person  or  persons  claiming  through  or  under  the  said 
(infant)  or  her  heirs,  shall,  at  the  request  and  costs  of 
the  said  (purchaser),  his  appointees,  heirs  or  assigns, 
enter  into,  execute  and  perfect  all  such  conveyances 
aod  assurances  as  the  said  (purchaser),  his  appointees, 
heirs  or  assigns,  or  his  or  their  counsel  in  the  law, 
•hall  require,  and  thereby  effectually  convey  and 
assure  all  that  one  undivided  fifth  part  now  vested 
in  her  the  sud  (infant),  of  and  in  the  said  heredita- 
ments and  premises,  unto  the  said  ( purchaser)  and 
his  heirs,  to  such  and  the  same  uses,  upon  such  and  the 
same  trusts,  and  for  such  and  the  same  ends,  intents 
and  purposes,  as  are  hereinbefore  declared  concerning 
the  said  four  undivided  fifth  parts  in  the  same  here- 
ditaments and  premises  hereby  granted  and  released, 
or  such  of  them  as  shall  be  then  subsisting  and  capable 
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of  taking  effect,  free  from  all  incombrances  whatsoeTor 
made  or  created  by  the  said  (mfanf)^  or  any  other 
person  or  persons  whomsoever  ohiiming  through  or 
under  her ;  and  also  enter  into  such  qualified  cove- 
nants for  title,  quiet  ex^joyment,  freedom  from  incum- 
brances, and  for  frurtber  assurance,  as  are  usual  in 
like  cases;  and  that  in  the  meantime  it  shall  be 
lawful  for  the  person  or  persons  for  the  time  b^ng 
entitled  under  the  uses  hereinbefore  declared,  peace- 
ablv  and  quietly  to  hold  and  enjoy  the  said  undivided 
fiftn  part  or  share  of  the  said  hereditaments  and  pre- 
mises, without  let,  suit,  eviction,  interruption,  or 
denial  by  the  said  {infant),  or  any  other  person  or 
persons  rightfully  claiming  through  or  under  her. 
Covenant  to  8.  And  the  said  A.,  C,  and  £.  do  hereby  for 
acknowledge  themselves  respectively,  and  for  their  respective  neira, 
executors  and  administrators,  covenant  with  the  said 
(purchaser)  and  his  heirs,  that  these  presents  shall 
forthwith,  at  the  proper  costs  of  them,  the  said  A., 
C,  and  D.,  be  respectivelv  acknowledged  bv  the  said 
B.,  the  wife  of  the  sud  A. ;  the  said  D.,  the  wife  of 
the  said  C. ;  and  the  said  F.,  the  wife  of  the  said  £., 
they  hereby  respectively  consenting,  and  be  otherwise 
perfected  with  the  solemnities  prescribed  by  law  for 
rendering  the  deeds  of  married  women  effectual  to 
convey  their  estates  and  interests  in  real  property. 

CoYenant  9*  And    THIS    INDENTURE    ALSO    WITNESSETH, 

SMcrtopay  *^**  ^  consideration  of  the  premises,  the  said  (piir- 
themnain-   choser)  doth  hereby  for  himself,  his  heirs,  executors 
ingpuTchase-  and  administrators,  covenant  with  the  said  parties 
Sfemt'8^^     hereto,  of  the  first,  second,  third  and  fourth  parts, 
executing      and  with  their  respective  executors,   administrators 
conveyance.  ^^^  assigns,  that  he  the  said  (purchaser),  his  heirs, 
executors  or  administrators,  will,  on  receiving  a  por- 
fect  and  effectual  conveyance  of  the  said  undivided 
fifth  part  of  the  said  hereditaments  and  premises  so 
covenanted  to  be  conveyed  and  assured  to  him  by 
the  said  {infant),  or  parties  claiming  under  her  as 
aforesaid,  pav  unto  the  said  {infant),  or  such  parties 
claiming  imder  her  as  aforesaid,  the  said  sum  of 
1,0002.,  so  agreed  to  be  retained  by  the  said  (p«r- 
chaser)  out  of  the  entire  purchase-money  or  sum  of 
5,000/.,  together  with  interest  for  the  same  at  the 
rate  of  4/.  for  every  lOOZ.  by  the  year,  in  full  satisfac- 
tion and  discharge  of  his  said  purchase-money. 

In  WITNESS,  &c. 
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No.  XXL 

Conveyance  by  trustees  under  a  power  of  sale  contained  in  a 
ivilif  the  heir  and  legatees  concurring. 


1.  Parties. 

2.  Recital  that  testator  had 
devised  to  trustees  upon  trust  to 
sell. 


3.  Of  testator's  death  and  pro- 
bate of  his  will. 

4.  Of  contract  to  purchase. 

5.  Testatum. 


1.  THIS  INDENTURE,  made  the  day  of  Parties. 

,  A.D.  185  ,  BETWEEN  (trustees),  of,  &c.,  of 
the  first  part,  {heir),  of,  &c.,  of  the  second  part, 
(legatees),  of,  &c.,  of  the  third  part,  {purchaser),  of, 
&c.,  of  the  fourth  part,  and  {dower  trustee),  of,  &e.,  of 
the  fifth  part. 

2.  Whereas  {testator),  late  of,  &c.,  esquire,  de-  Recital  that 
ceased,  by  his  last  will,  executed  and  attested  as  by  Jfe^d to^ 
law  is  required,  dated  the  day  of  ,  18    ,  trustees 
devised  unto    the  said  (trustees),  their  heirs    and  ^^n  trust 
assigns,  amongst  other  lands  and  hereditaments,  the 
hereditaments  and  premises  hereinafter  described,  and 

which  are  also  intended  to  be  hereby  granted  and 
released ;  to  hold  the  same,  with  their  appurtenances, 
unto  and  to  the  use  of  the  said  {trustees),  their  heirs 
and  assigns,  for  ever,  upon  trust  to  sell  and  dispose 
of  the  same  by  public  auction  or  private  contract,  and 
out  of  the  proceeds  of  such  sale  to  pay  all  the  said 
testator's  debts,  funeral  expenses  and  certain  legacies 
bequeathed  to  the  said  {legatees.)  And  the  said 
{trustees),  and  all  other  trustees  acting  in  the  execu- 
tion of  the  now  reciting  will,  were  empowered  to  give 
receipts  to  any  purchaser  or  purchasers,  which  it  was 
thereby  declared  should  exonerate  such  purchaser  or 
purchasers  from  all  responsibility  with  respect  to  the 
application  of  the  purchase-monevs  therein  expressed 
to  be  received ;  and  subject  to  the  aforesaid  trusts, 
and  as  to  such  parts  of  the  said  premises  as  should 
not  be  sold  for  the  purposes  aforesaid,  upon  trust, 
and  for  the  sole  benefit  of  the  said  (heir) ;  his  heirs 
and  assigns  for  ever ;  and  the  said  (testator)  also  ap- 
pointed the  said  (trustees)  joint  executors  in  trust  of 
his  said  will. 
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Of  tMUtor*! 
death  and 
bate  of 


C 


wUl. 


Of  contract 
topurotaaee. 


TcBtatnm. 


3.  And  whbrbab  the  said  (testator)  died  on  tiie 

day  of  >  185  ,  without  having  altered  or 

revoked  his  said  will,  which  was  duly  proved  by  the 
said  (trustees),  the  executors  therein  named,  on  the 

day  of  following,  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury. 

4.  And  whereas  the  said  (purchaser)  has  con- 
tracted with  the  said  (trustees)  for  the  purchase  of  the 
said  hereditaments  and  premises  hereinafter  described, 
and  the  inheritance  thereof,  free  from  incumbrances, 
for  the  sum  of  576^. 

6.  Now  THIS  Indenture  witnesseth,  that  in 
order  to  complete  the  said  contract,  and  in  con- 
sideration of  tne  sum  of  576^.  sterliiu^,  this  day  paid 
by  the  said  (purchaser)  to  the  said  (trustees),  the 
receipt  of  which  the  said  (/ru^^ee^)  hereby  acknowledge, 
and  therefrom  do  by  these  presents  ruease  the  said 
(purchaser)^  his  heirs,  executors,  administrators  and 
assigns  for  ever,  they  the  said  (trustees),  as  such 
trustees  as  aforesaid,  do  bv  these  presents  graht, 
release  and  convey ;  the  said  (legatees)  do  bv  these 
presents  remise,  lelease  and  quit  claim ;  and  the  said 
[heir)  doth  by  these  presents  grant,  release  and 
confirm  unto  the  said  (purchaser)  and  his  heirs,  all, 
&c.  [here  describe  parcels,  insert  genera/ iroreb, 
all-estate  clause^  and  all-deeds  clause;  also  cove- 
nants for  title,  Sfc,  from  heir,  ut  ante.  No.  I., 
clauses  5  to  II  inchisivej  pp.  ii.,  iv,-,  and  covenant 
from  trustees  that  they  have  done  no  act  to  incumber, 
ut  ante.  No.  XVIIL,  clause  10,  p.  liiL] 
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3.  Habendum  to  releasee,  to 
uses,  &c. 


No.  XXII. 

Conveyance  by  tenant  in  tail  loith  consent  0/ protector f  for  the 
purpose  of  barring  an  entaU  prior  to  a  conoeyance, 

1.  Parties. 

2.  Testatum  by  which  tenant 
in  tail,  with  consent  of  protector, 
conveys,  &c. 

1 .  THIS  INDENTURE,  made  the  day  of  Parties. 

,  A.D.  185  ,  BETWEEN  (tenant  in  tail)^  of,  &c., 
of  the  first  part,  {protector)^  of,  &c.,  of  the  second 
part,  and  (releasee  to  uses),  of,  &c.,  of  the  third  part : 

2;  WITNESSETH,  that,  for  the  purpose  of  destroy-  Testatum,  by 
ingr  the  estate  tail  of  the  said  (tenant  in  tail)  in  the  J^^^^J^^i 
hereditaments  and  premises  hereinafter  described,  and  ^^  consent* 
intended  to  be  hereby  granted  and  released,  and  all  0/ protector, 
estates,  rights,  titles,  interests  and  powers  to  take  effect  conveys,  &c. 
alter  or  in  defeasance  of  such  estate  tail,  and  to  limit  the 
same  to  the  uses  hereinafter  declared,  the  said  (tenant  in 
tail),  with  the  consent  of  the  said  (protector),  testified 
by  his  being  a  party  hereto,  doth  by  these  presents 
grant  and  confirm  unto  the  said  (releasee),  and  his 
heirs,  all,  &c.  Fherb  describe  parcels] ;  and  all 
and  singular  other  the  premises  comprised  in  and 
settled  by  a  certain  indenture  of  release,  dated,  &c., 
and  made,  &c.  [here  set  out  the  deed  of  settlement], 
and  all  rights,   members  and  appurtenances  to  the 
said  hereditaments  belonging,  and  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  the  said 
(tenant  in  tail)  therein :  • 

3.  To  HAVE  AND  TO  HOLD  the  Said  and  all  and  Habendum, 
singular  other  the  hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and  released,  with 
their  appurtenances,  unto  the  said  (releasee)  and  his 
hears,  need  and  discharged  from  all  estates  tail  of  the 
•aid  (tenant  in  tail),  and  aU  estates,  rights,  titles,  in- 
terests and  powers,  to  take  effect  after,  or  in  defeasance 
of,  such  estate  tail*  to  the  uses,  upon  the  trusts,  and  for 
the  ends,  intents  and  purposes  hereinafter  declared, 
(that  is  to  say),  to  such  uses  [here  continue  dower 
nses,  at  ante.  No.  VI.,  clause  6,  p.  xix.] 

In  witness,  &c. 
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No.  XXIII. 


Cotumt  of  protector  by  a  distinct  deed,  enabling  the  tenant  sn 
taU  to  bar  the  estate  tail  and  remaindera. 


1.  Recital  of  settlement  cre- 
ating the  entail. 
3.  That  tenant  la  tail  and  pro- 


tector are  dedroos  of  barring 
entail. 
3.  Protector  declares  ctmaent 


Recital  of 
settlement. 


That  tenant 
in  tail  and 

Srotector  are 
esirous  of 
barring 
entail. 


Protector 
declares  his 
consent. 


1.  To  ALL  to  whom  these  presents  shall  come,  I, 
{protector)^  of,  &c.,  send  greeting.  Whereas  by 
indentures  of  lease  and  release,  bearing  date  respec- 
tively the  and  days  of  ,  185  , 
the  indenture  of  release  being  made  between  (protec' 
tor,  father  of  tenant  in  tail),  of  the  first    part; 

i mother  of  tenant  in  tail),  of  the  second  part ;  and 
trustees  to  preserve  contingent  remainders),  of  the 
third  part,  being  a  settlement  made  previously  to  and 
in  contemplation  of  a  marriage  between  the  sidd 
(j)rotector)  and  {mother),  which  was  afterwards  duly 
solemnized,  the  hereditaments  and  premises  therein 
described  were  limited,  after  the  solenmization  of  the 
said  intended  marriage,  to  the  use  of  the  said  (pro- 
tector) and  his  assigns  for  life,  with  remainder  to  the 
use  of  the  said  {trustees)  and  their  heirs,  during  the 
life  of  the  said  {protector),  upon  trust  to  preserve 
contingent  remainders,  and  after  his  decease  to  tiie 
use  of  the  first  and  every  other  son  and  sons  of  the 
said  intended  marriage  successively,  in  tail  mail  gene- 
ral, with  divers  limitations  over. 

2.  And  whereas  (tenant  in  tail)  is  the  eldest  son 
and  heir-apparent  of  the  said  (protector),  and  the  said 
(protector)  is  desirous  of  enabling  him  to  dispose  of 
the  said  hereditaments  and  premises,  and  to  bar  his 
estate  tail  therein,  and  all  estates,  rights,  titles, 
interests  and  powers  to  take  effect  after  or  in  defea- 
sance of  such  estate  tail : 

3.  Now  KNOW  YE,  that  for  effectuating  the  pur- 
poses aforesaid,  and  in  exercise  of  the  power  as  such 
protector,    of    and   under  the    said   herein-befoie- 
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recited  settlement,  I,  the  said  (protector),  do  by  these 
presents  consent  to  all  and  every  disposition  which 
the  said  (tenant  in  tail)  shall  from  time  to  time,  or  at 
any  time  hereafter,  make  of  the  said  hereditaments 
and  premises  comprised  in  the  sud  hereinbefore- 
recited  settlement,  for  or  upon  any  uses,  trusts,  ends, 
intents^  or  purposes  whatsoever. 
Im  witness,  &o. 
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Parties. 


Recital  of 
contract. 


Testatum. 


No.  XXIV. 

Conveyance  hyfcOher^  tenant  for  life^  and  kU  ton^  tenant  m  iaH 
remcundeTy  to  apurcluuerj  to  tues  to  bar  dower. 


I.  Parties. 

S.  Recital  of  contract. 
8.  Testatam. 

4.  Ck>renaotfh>m  vendors  that 
they  have  good  right  to  convey. 


5.  For  quiet  ex^oyment. 

6.  Freedom     from      incum- 
brances. 

7.  Forftirther  assnranoe. 


1.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185  ,  BETWEEN  (tenant  for  life),  ci^ 
&c.,  of  the  first  part;  (tenant  in  tail),  of,  &c.,  of  the 
second  part ;  (purchaser),  of,  &c.,  of  the  third  part ; 
and  (dower  trustee),  of,  &c.,  of  the  fourth  port. 
[Recitb  settlement,  as  in  clause  1,  last  precedent^ 

2.  And  whereas  the  said  (purchaser)  has  con- 
tracted with  the  said  (tenant  for  life)  and  (tenant  tii 
tail)  *for  the  purchase  of  the  hereditaments  and 
premises  hereinafter  described,  and  intended  to  be 
nereby  granted  and  released  for  an  absolute  estate  of 
inheritance  in  fee-simple  in  possession,  firee  horn 
incumbrances,  for  the  price  of  1,000Z. 

3.  Now  THIS  Indenture  witnesseth,  that  in 
pursuance  of  the  said  contract,  and  for  the  purpose 
of  defeating  and  destroying  the  estate  tail  of  the 
said  (tenant  in  tail)  in  the  said  hereditaments,  and  all 
estates,  rights,  titles,  interests  and  powers,  to  take 
efiPect  after  or  in  defeasance  of  such  estate  tail,  and 
also  in  consideration  of  the  sum  of  ],000/.  sterling, 
paid  by  the  said  (purchaser)  to  the  said  (tenant  for 
life)  and  (tenant  in  tail)  on  the  execution  hereof 
the  receipt  of  which  the  said  (tenant  for  life)  and 
tenant  in  tail)  hereby  acknowledge,  and  there^m  do 
and  each  of  them  doth  by  these  presents  release  the 
said  (purchaser),  his  heirs,  executors,  administrators, 
and  assigns,  for  ever,  the  said  (tenant  for  life)  doth 
by  these  presents  grant  and  release,  and  the  said 
(tenant  in  tail),  (wim  the  consent  and  concurrence  of 
the  said  (tenant  for  life),  testified  by  his  being  a  party 
hereto),  doth  by  these  presents  release  and  confinn 
unto  the  said  (purchaser)  and  his  heirs,  all,  &c. 
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[Herb  describe  parcefv,  insert  general  wordB^att^ 
estate  clause,  and  all-deeds  clause,  [Habendum  to 
dower  uses,  ut  ante^  No.  I.,  clauses  5,  6,  7,  pp.  ii*>  iii.] 

4.  And  the  said  (tenant  for  life)  and  (tenant  in  tail)  Covenant 
do  hereby  for  themselves,  their  heirs,  executors,  and  ^™^^^" 
administrators,  jointly  and  severally  covenant,  pro-  have  good 
mise  and  agree  with  and  to  the  said  (purchaser),  his  rig^t  to 
heirs  and  assigns,  that  (notwithstanding  any  act  or  ^^^^^^r. 
thing  done  or  permitted  by  them  to  the  contrary),  they, 
the  said  (tenant  for  life)  and  (tenant  in  tail),  or  one  of 
them,  now  have  or  hath  in  themselves,  or  himself,  good 
fight,  fall  power,  and  lawftil  and  absolute  authority 
by  these  presents  to  grant  and  release  the  said  here- 
ditaments and  premises,  hereby  granted  and  released, 
with  their  appurtenances  to  the  uses  and  manner 
aforesaid. 

6.  And  also  that  (notwithstanding  any  such  act  or  ^^  q^iet 
or  things  as  aforesaid)  the  same  hereditaments  and  ^^3^®° 
premises  shall  or  may  be  held  and  enjoyed  accord- 
mgly,  without  let,  suit,  eviction,  ejection,  interruption, 
molestation,  or  disturbance,  of  or  by  the  said  (tenant 
for  Itfe)  at  (tenant  in  tail),  or  either  of  them,  or  any 
other  person  whomsoever  rightfully  claiming,  or  to 
claim  by,  from,  through,  under,  or  in  trust  for  them 
or  either  of  them,  or  through  or  under  the  said 
hereinbefore  recited  indenture  of  settlement. 

6.  And  that  freely,  clearly,  and  absolutely  indemni-  Freedom 
fied  by  the  said  (tenant  for  life)  and  (tenant  in  tail),  and  ^^  incum- 
cach  of  them,  their,  and  each  of  their  heirs,  executors   ™"*^' 
or  administrators,  from  and  against  all  former  and 
other  estates,  rights,  titles,  liens,  charges  and  incum- 
brances whatsoever   made  or  created   by  the  said 
(tenant  for  life)  or  (tenant  in  tail),  or  either  of  them, 
or  any  other  person  or  persons  whomsoever,  rightfully 
claiming  by,  frt)m,  through,  under,  or  in  tnist  for 
them,  or  either  of  them,  or  by  or  through  their,  or 
either  of  their  acts,  deeds,  defaults,  privity,  or  pro- 
curement. 

7*  And  moreover  that  the  said  (tenant  for  life)  and  For  farther 
(tenant  in  tail),  and  all  persons  whomsoever  rightfully  assurance, 
claiming  any  estate  or  interest,  legal  or  equitable,  in 
the  said  hereditaments  and  premises  hereby  granted 
and  released,  or  any  part  thereof,  under  or  in  trust 
for  them,  or  either  of  them,  shall  and  will,  frt>m  time 
to  time,  and  aU  times  hereafter,  at  the  request  and 
costs  of  the  said  (purchaser).,  his  appointees,  heirs  or 
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assigns  make,  do,  acknowledge,  enter  into,  execute 
and  perfect,  or  cause  or  procure  to  be  made,  done, 
acknowledged,  entered  into,  executed  and  perfected, 
all  such  fiurther  and  other  lawful  and  reasonable  acts, 
deeds,  devices,  conveyances  and  assurances  in  the  law 
whatsoever,  for  the  nirther,  better,  more  perfectly  or 
satisfactorily  conveying,  assuring,  granting,  releasing 
and  confirming  the  said  hereditaments  and  premises 
hereby  granted  and  released,  with  their  appurtenances, 
to  the  uses  and  in  manner  aforesaid,  according  to 
the  true  intent  and  meaning  of  these  presents,  as  the 
Baid( purchaser),  his  appointees,  heirs  or  assigns,  or 
his  or  their  counsel  in  the  law,  shall  require,  and  ss 
shall  be  tendered  to  be  done  and  executed. 
In  witness,  &c. 
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No.  XXV. 

Conveyance  by  heir  in  tail  without  the  consent  of  the  protector, 
with  a  covenant  to  perfect  the  titk  at  a  future  period. 


1.  Parties. 

2.  Recital  of  will  creating  the 
entail. 

3.  Of  testator's  death,  whereby 
protector  became  seised  for  life, 
with  remainder  to  his  first  and 
other  sons  succesdvely  in  tail. 

4.  That  render  is  first  tenant 
in  tail  in  remainder  expectant  on 
protector's  life  estate. 

5.  Of  contract  to  sell. 

6.  Testatom. 


7.  EUibendiun  to  purchaser  in 
fee. 

8.  Covenant  from  tenant  in  tail 
that  he  is  entitled  to  premises 
as  tenant  in  tail  in  remainder. 

9.  That  he  has  good  right  to 
convey. 

10.  For  quiet  enjoyment  and 
freedom  from  incuiybrances. 

11.  For  farther  assurance. 

12.  Covenant  to  perfect  title  at 
a  future  period. 


1.  THIS  INDENTURE,  made  the  day  of  Pities. 

,  A.D.  185  ,  BETWEEN  (tenant  in  tail), 
of,  &c.,  of  the  one  part,  and  (purchaser),  of,  &c., 
of  the  other  part. 

2.  Whereas  J.  S.,  late  of,  &c.,  esquire,  deceased,  ^creiSng 
by  his  last  will,  in  writing,  bearing  date  on  or  about  the  entaih 
the  day  of  ,  executed  and  attested  as  by 

law  is  re<juired,  g^ave  and  devised  the  hereditaments 
and  premises  hereinafter  described  to  the  use  of  the 
said  (protector^  and  his  assigns  for  the  term  of  his 
natural  life,  without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  lus  first  and  other  sons  in  tail 
male  general,  with  divers  remainders  over. 

3.  And  whereas  the  said  (testator)  died  on  or  Of  testator's 
about  the  day  of  ,  without  having  ^^i,y 
altered  or  revoked  his  said  will,  which  was   duly  protector  be- 
proved  by  the  executors  therein  named  in  the  Prero-  S"°«^5[5* 
gative  Court  of  the  Archbishop  of  Canterbury,  on  rom^d^^ 
the            day  of                 ,  184    ,  whereby  the  said  his  first  and 
(protector)  became  seised  of  the  said  hereditaments  J^J^^JJy 
and  premises  for  life,  with  remainder  to  his  first  and  in  tail. 
other  sons  successively  in  tail  male  general,  with  the 
limitations  over  as  aforesaid.  That  vendor 

4.  And  whereas  the  said  (tenant  in  ^otQ  is  the  is  first  tenant 

first  son  of  the  said  (protector),  and  attained  his  ^^/nder 

full  aore  of  twenty-one  vears  on  the  d»^y  of  expectant 

,  184     .  2?P'!??^''* 

'  life  estate. 
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ofeontnet        5.  And  WHBRBA8  the  said  (tenant   in  tail)  hu 
^  contracted  with  the  said  (purchaser)  for  the  sale  of 

the  remainder,  in  fee-simple,  immediately  expectant 
on  the  decease  of  the  said  (vrotector),  in  the  said 
hereditaments  and  premises,  nree  from  incumbrances, 
at  the  price  of  1,500/.,  but  the  said  {tenant  in  taS) 
being  unable  to  obtain  the  consent  of  the  said  (prth 
tector)j  as  such  protector  of  the  settlement  under  the 
said  hereinbefore  recited  will,  to  the  disposition  of  &e 
said  hereditaments  and  premises,  the  said  (purchaser) 
has  agreed  to  accept  such  a  conveyance  as  the  said 
(tenant  in  tail)  is  empowered  now  to  make  without  such 
consent,  upon  his  entering  into  the  covenant  herein- 
after contained  for  perfecting  the  title  of  the  said 
(purchaser)  to  the  said  hereditaments  and  premises 
in  manner  nereinafter  mentioned. 

Testatmn.  6,  NoW  THIS  INDENTURE  WITNESSETH,  that  in 

pursuance  of  the  said  agreement,  and  in  consideration 
of  the  sum  of  1,5002.  curling,  paid  by  the  said  (  jmii^ 
chaser)  to  the  said  {tenant  in  tail)  on  the  execution 
hereof,  the  receipt  of  which  the  said  {tenant  in  taHj 
hereby  acknowledges,  and  therefrom  doth  by  these 
presents  release  the  said  {purchaser),  his  heirs,  exe- 
cutors, administrators  and  assigns  for  ever ;  he,  the 
said  {tenant  in  tail),  for  the  purpose  as  well  of  defeat* 
ing  and  destroying  his  estate  tail  in  the  said  heredita- 
ments and  premises,  and  to  pass  a  base  fee  in  remainder 
immediately  expectant  on  the  decease  of  the  saki 
(protector)^  doth  by  these  presents  grant,  release  and 
confirm  unto  the  said  {purchaser)  and  his  heirs,  all, 
&c.  [Here  describe  parcels  and  insert  general 
words,  all-estate  clause,  and.  aU-deeds  clause,  as  » 
Prec,  No.  I.,  clause  5.] 
Habendum.        f.  To  HAVE  AND  TO  HOLD  the  said  , 

and  all  and  singular  other  the  premises  hereinbefcwe 
described,  and  hereby  granted  and  released,  with  their 
appurtenances,  iVeed  and  absolutely  discharged  of  the 
estate  tail  of  the  said  {tenant  in  tail) ;  but  subject  to 
the  estate  for  life  of  the  said  {protector),  and  to  such 
estates,  rights,  titles,  interests  and  powers,  as  by  the 
said  hereinbefore  recited  will  axe  limited  to  take  effect 
after  the  determination,  or  in  defeasance  of  the  estate 
tail  of  the  said  {tenant  in  tail),  unto  the  said  {pur- 
chaser) and  his  heirs,  to  the  use  of  the  said  {pwr- 
chaser),  his  heirs  and  assigns  for  ever. 
8.  And  the  said  {tenant  in  tail)  doth  hereby  £ar 


Corenant 
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himself,  his  heirs,  executors  and  administrators,  cove-  ^°»  tenant 
nant  with  the  said  (purchaser)  and  his  heirs,  that  £eS!£d  to 
(notwithstandinf^  any  act  or  thin^  done  or  permitted  premises  as 
by  the  said  (tenant  t»  tail),  or  any  person  ri^^htfully  {JJJ^  ^ 
claiming  through  or  under  him,  or  the  said  (testator),  remainder. 
deceased,  to  the  contrary),  he  the  said  (tenant  in  tail) 
is  now  rightfully  entitled  to  the  said  hereditaments 
and  premises  hereby  granted  and  released,  with  their         « 
appurtenances,  for  an  estate  of  inheritance,  in  re- 
mainder expectant  as  aforesaid,  with  such  remainders 
over  as  aforesaid. 

9.  A  Lso  that  (notwithstanding  any  such  act  or  thing  That  he  has 
as  aforesaid)  the  said  (tenant  in  tail)  now  hath  in  him-  g^  ^^^ 
self  good  right,  by  these  presents,  to  grant  and  release      ^°  ^^' 
the  said  hereditaments  and  premises  unto  and  to  the 

use  of  thesaid  (purchaser),  his  heirs  and  assigns,  in 
manner  aforesaid . 

10.  And  ALSO,  that  the  same  hereditaments  and  For  quiet 
premises  shall  be  peaceably  and  <]uietly  held  and  ^el^^^^ 
enjoyed  accordingly,  without  let,  suit,  eviction,  ejec-  from  in- 
tion,  interruption,  or  denial  by  the  said  (purchaser),  cnmbrances. 
or  any  other  person  or  persons  rightfuUv  claiming 
through  or  under  him,  or  the  said  (testator),  deceasea 
(except  as  appears  by  these  presents),  and  that  freely, 

dearly  and  absolutely  exonerated  and  indemnified  by 
the  said  (tenant  in  tail),  his  heirs,  executors,  or  admi- 
nistrators from  all  former  and  other  estates,  rights, 
titles,  liens,  charges  and  incumbrances  made,  created 
or  suffered  by  the  said  (tenant  in  tail),  or  any  other 
person  or  persons  whomsoever  rightfully  claiming 
through  or  under  him  or  the  said  (testator),  deceased 
(except  as  appears  by  these  presents.) 

11.  And  further,  that  the  said  (tenant  in  tail),  For  farther 
and   all  persons  rightfully  claiming  any  estate  or  assurance. 
interest,  legal  or  equitable,  in  the  said  hereditaments 

and  premises,  through  or  under  him  or  the  said 
(testator),  deceased  (except  claimants  in  respect  of 
the  estates,  rights,  titles,  interests  and  powers  to  take 
effect  after  the  determination  or  in  defeasance  of  the 
estate  tul  of  the  said  (tenant  in  tail),  and  subject  to 
which  the  said  hereditaments  and  premises  are  so 
granted  and  released  as  aforesaid,)  will,  from  time  to 
time,  and  at  all  times  hereafter,  at  the  request  and 
costs  of  the  said  (purchaser),  his  heirs  or  assigns, 
enter  into,  execute,  and  perfect  all  such  further  acts, 
deeds,  conveyances,  ana  assurances  whatsoever  for 
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the  further,  better,  or  more  perfectly,  or  satisfiEictonh 
granting,  releasing,  assuring  and  confirming  the  said 
hereditfunents  and  premises  unto  and  to  the  use  of 
the  said  (purchaser),  his  heirs  and  assigns,  acoordiog 
to  the  true  intent  and  meaning  of  these  presents,  as 
the  said  (purchaser),  his  heirs  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  require,  and  as  shall  be 
Covenwt  to  tendered  to  be  done  and  executed. 
STaltatSre*        ^^'  ^^°  MORKOVKE,  that  the  sud  (tenetnt  in  tail)y 
period.  or  his  issue  in  tail,  when  enabled  or  competent  so  to 

do,  will,  at  the  request  of  the  said  (purchaser),  but 
at  the  costs  of  the  said  (tenant  in  tail),  his  ezecotois 
or  administrator,  enter  into,  execute,  and  perfect  aD 
such  acts,  deeds,  conveyances  and  assurances  for 
effectually  barring,  defeating,  and  destroying  all 
estates,  rights,  titles,  interests,  and  powers  to  take 
effect  eiter  the  determination  or  in  defeasance  of  the 
estate  tail  of  the  said  (tenant  in  tail),  and  for  perfect- 
ing, assuring  and  confirming  the  title  of  the  said 
(purchaser),  his  heirs  and  assigns,  to  the  inheritanoe 
in  fee-simple  of  the  same  hereditaments  and  prenuses, 
either  in  possession  or  in  remainder  immediatdy 
expectant  on  the  decease  of  the  said  (protector)  (as 
the  case  may  be),  as  the  siud  (purchaser),  his  hdn 
or  assigns,  or  lus  or  their  counsel  in  the  law,  shall 
require,  and  as  shall  be  tendered  to  be  done  and 
executed. 
In  witness,  &c. 
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No.  XXVI. 

Fvaih&r  astwrance  in  pursuance  of  the  covenant  contained  in 

the  kut  precedent. 


1.  Parties. 

2.  Recital  of    conveyance  of 
base  fee  by  tenant  in  tail. 

3.  Recital  of    death  of  pro- 
tector. 

4.  Of  consent  of  tenant  in  tail 
toi>erfect  assurance. 


5.  Testatum,  by  wbich^tenant 
in  tail  perfects  title. 

6.  Habendum  to  purchaser, 
discharged  of  all  estates  tail,  Sec. 

7.  Covenant  from  tenant  in 
tail,  that  he  has  done  no  act  to 
incumber 


1 .  THIS  INDENTURE,  made  the  day  of  Parties. 

A.  D.  185  ,  BETWEEN  (tenant  in  tail  in  last 
conveyance)  of,  &c.,  of  the  one  part,  and  (purchaser) 
of,  &c.,  of  the  other  part. 

2.  Whereas  by  indenture  dated  on  or  about  the  Recital  of 

day  of  1  185    ,  made  between  the  ^JbJI^fer 

said  (tenant  in  tail)  of  the  one  part,  and  the  said  by  tenant  in 
(^purchaser)  of  the  other  part,  and  enrolled  on  the  ^^• 

day  of  ,  in  the  same  year,  in  the 

High  Court  of  Chancery,  after  reciting  that 
(protector)  of,  &c.,  was  tenant  for  life  of  the  here- 
ditaments and  premises  therein  and  hereinafter  de- 
scribed, and  intended  to  be  hereby  confirmed,  and  that 
the  said  (tenant  in  tail)  was  tenant  in  tail  in  remain- 
der immediately  expectant  on  such  Ufe  estate,  with 
divers  remainders  over;  And  also  reciting  that 
the  sidd  (tenant  in  tail)  had  contracted  with  the  said 
(purchaser)  for  the  sale  to  him  of  the  remainder  in 
fee  simple,  immediately  expectant  on  the  decease  of 
the  sidd  {protector),  for  the  sum  of  1,500^.,  and  that 
the  said  (tenant  in  tail),  being  then  unable  to  obtain 
the  consent  of  the  said  (protector)  to  the  conveyance 
of  the  said  remainder  m  fee,  the  said  (purchaser) 
had  agreed  to  accept  a  conveyance  thereof  from  the 
said  (tenant  in  tail)  without  such  consent,  on  his 
entering  into  a  covenant,  that  he,  or  his  issue  in  tail, 
would  perfect  the  title  of  the  said  (purchaser)  in 
manner  thereinaft;er  mentioned :  It  is  witnessed, 
that  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  sum  of  1,500/.  then  paid  by  the  said 
(purchtuer)  to  the  said  (tenant  in  tail),  the  said  (tenant 
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in  tail),  for  the  purpose  as  well  of  defeating  and  destroy- 
ing bis  estate  tail  in  the  said  hereditaments  and  pre- 
mises, and  to  pass  a  base  fee  in  remainder,  immediately 
expectant  on  the  decease  of  the  said  (jprotector),  did 
grant  and  release  unto  the  said  {purckcLser)  and  his 
heirs,  all,  &c.  [describe  j^oree^sj,  with  their  appur- 
tenances, TO  HOLD  the  same  unto  and  to  the  use  of  the 
said  {purchaser)^  his  heirs  and  assigns,  forever,  subject 
to  the  estate  for  life  of  the  said  {protector),  and  the  es- 
tates, rights,  titles,  interests  and  powers,  to  take  effect 
after  the  determination,  or  in  defeasance  of  such  estate 
tail  of  the  said  {tenant  in  tail,)  And  by  the  now 
reciting  indenture,  the  said  {tenant  in  tail),  did  there- 
by covenant  with  the  said  (purchaser),  that  he,  the 
said  (tenant  in  tail),  or  his  issue  in  tail,  would,  when 
enabled  or  competent  so  to  do,  at  the  request  of  the 
said  (purchaser),  his  heirs  or  assigns,  but  at  the  cost 
of  the  said  {tenant  in  tail),  his  executors  or  adminis- 
trators, enter  into,  execute,  and  perfect  all  such  acts, 
deeds,  conveyances,  and  assurances  for  effectually 
barring,  defeating,  and  destroying  all  estates,  rights, 
titles,  interests,  and  powers  to  take  effect  after  the 
determination,  or  in  defeasance  of  the  estate  tail  of 
the  said  (tenant  in  tail),  and  for  perfecting,  assuring, 
and  confirming  the  title  of  the  said  (purchaser),  his 
heirs  and  assigns,  to  the  inheritance  in  fee  simple  of 
the  same  hereditaments  and  premises,  either  in  pos- 
session, or  in  remidnder  immediately  expectant  on  the 
decease  of  the  said  {protector),  as  the  said  (pur- 
chaser),  his  heirs  or  assigns,  should  require. 
Of  death  of  3.  And  V7HBREAS  the  Said  {protector)  died  on  or 
protector,      ^ijo^t  the  day  of 

Of  consent  of     4,  And  WHEREAS  the  Said  (tenant  in  tail),  at  the 

toS^to  iJfrfect  request  of  the  said  (purchaser),  hath  consented  to  a 

assurance,     specific  performance  of  his  said  hereinbefore  recited 

covenant,  by  executing  this  present    assurance  in 

manner  hereinafter  contained. 

Testatum,  5.   NoW  THIS  INDENTURE  WITNESSETH,   that  in 

^rasSt^ki  performance  of  the  said  hereinbefore-recited  covenant, 
tail  perfects  and  in  consideration  of  the  sum  of  5s,  sterling,  paid 
^^^^'  by  the  said  (purchaser)  to  the  said  (tenant  in  tail), 

on  the  execution  hereof,  the  receipt  of  which  is  here- 
by acknowledged,  and  for  the  purpose  of  barring, 
defeating,  and  destroying  all  estates,  rights,  titles, 
interests,  and  powers  to  take  effect  after  the  determi- 
nation of  the  base  fee  into  which  the  said  estate  tail 
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of  the  said  (tenant  in  tail)  was  converted  by  the  said 
hereinbefore-recited  indenture,  and  in  order  to  perfect, 
assure  and  confirm  the  title  of  the  said  (purchaser) 
to  the  inheritance  in  fee  simple  in  possession  of  the 
said  hereditaments  and  premises,  the  sud  (tenant  in 
tail)  DOTH  by  these  presents  grant,  release  and  con- 
firm unto  the  said  (purchaser)  and  his  heirs,  all 
and  singular  the  hereditaments  and  premises  herein- 
before described,  and  so  as  aforesaid  comprised  in, 
and  granted  and  released  by  the  said  hereinbefore 
recited  indenture  of  the  day  of  , 

185  ,  and  all  the  estate,  right,  title  and  interest, 
both  legal  and  equitable,  of  him  the  said  (tenant  in 
tail)  therein. 

6.  To  HAVE  AND  TO  HOLD,  the  Said  and  Habendum 

all  and  singular  other  the  hereditaments  and  premises  ^w^^*^' 
hereinbefore  described,  and  hereby  granted  and  re-  of  au  eS^es 
leased,  with  their  appurtenances,  unto  the  said  (pur-  tail,  te. 
chaser)  and  his  heurs,  to  the  use  of  the  said  (pur- 
chaser),  his  heirs  and  assigns,  for  ever,  freed  and 
absolutely  discharged  of  and  from  all  estates,  rights, 
titles,  interests  and  powers,  to  take  effect  after  the 
determination,  or  in  defeasance  of  the  same  estate 
tail,  or  base  fee,  into  which  the  same  was  so  converted 
as  aforesaid. 

7.  And  the  said  (tenant  in  tail)  doth  hereby,  for  Covenant 
himself,    his  heirs,    executors  and    administrators,  ^Sn^SS* 
covenant  with  the  said  {purchaser)  and  his  heirs,  that  he  has  done 
he  the  said  {tenant  in  tail),  hath  not  done  or  per-  no  act  to 
mitted,  or  willingly  or  knowingly  sufPered,  or  been  *^<^^"°^'- 
party  or  privy  to  any  act,  deed,  matter,  or  thing  what- 
soever, whereby,  or  by  reason  or  means  whereof,  the 

said  hereditaments  and  premises,  hereby  granted  and 
confirmed,  or  any  part  of  the  same,  can  be  incum- 
bered, or  prejudicially  affected,  in  any  measure  how- 
soever. 

In  witness,  &c.  * 


d  2 


Izxvi 


PRBCBDBKTS. 


No.  XXVII. 

Con/oeyoMiee  hy  tenant  in  tail  inpostession  to  apurchaser  » 
/eey  kia  wife  concurring  to  bar  her  dower. 


1.  Parties. 

3.  Recital  of  death  of  tenant 
of  preceding  particular  estate. 
8.  Recital  of  contract. 


Parties. 


Recital  of 
death  of 
tenant  of 
preceding 
particular 
estate. 


Recital  of 
contract. 


Testatum,  by 
which  tenant 
in  tail  con- 
veys, and  his 
wife  releases 
her  claiip. 


1.  THIS  INDENTURE,  made  the  day 
of  ,  A.D.  185  ,  BETWEEN  (tenant  in  taU) 
and  (Christian  name),  his  wife,  of  the  one  part,  and 
(purchaser)  of  the  other  part.  [Recite  tDill  of 
testator,  his  death  and  probate,  and  that  tenant  tn 
tail  is  the  first  tenant  in  tail,  as  in  Prec.  No.  XXV., 
clauses  2,  3,  4.] 

2.  And  whereas  the  said  (tenant  for  life)  died 
on  the  day  of  ,  18  ,  whereupon 
the  said  (tenant  in  tail)  hecame  tenant  in  tail  in  pos- 
session of  the  said  hereditaments  and  premises,  by 
virtue  of  the  limitations  contained  in  the  said  herein- 
before-recited will. 

3.  And  whereas  the  said  (purchaser)  has  con- 
tracted with  the  said  (tenant  in  tail)  for  the  purchase 
of  the  said  hereditaments  and  premises,  and  the  in- 
heritance thereof  in  fee-simple  in  possession,  free 
from  incumbrances,  for  the  sum  of  £ 

4.  Now  THIS  Indenture  witnesseth,  that  in 
pursuance  of  the  said  contract,  and  in  consideration 
of  the  sum  of  £  sterling,  this  day  paid  by  the 
said  (purchaser)  to  the  said  (tenant  in  tail),  the 
receipt  of  which  the  said  (tenant  in  tail)  hereby 
acknowleges,  and  therefrom  doth  by  these  presents 
release  the  said  (purchaser),  his  heirs,  executors,  ad- 
ministrators and  assigns  for  ever,  and  for  the  pur- 
pose of  barring,  defeating  and  destroying  the  estate 
tail  of  the  said  ( tenant  in  tail)  in  the  said  heredita- 
ments and  premises,  bv  virtue  of  the  said  herein- 
before recited  will,  and  all  estates,  rights,  titles, 
interests  and  powers  to  take  effect  after  the  determi- 
nation, or  in  defeasance  of  such  estate  tail ;  he  the 


4.  Testatum,  by  which  tesisnt 
in   tail  conveys,  and  his  wife    1 
releases  her  claim. 


PUBCHASB  DEEDS.  Ixxvil 

said  (tenant  in  tail)  doth  by  these  presents  grant, 
release  and  confirm,  and  the  said  (Christian  name), 
Yna  wife,  and  with  his  privity,  doth  by  these  presents 
remise,  release  and  quit  claim  unto  the  said  (pur- 
chaser)  and  his  heirs,  all,  &c.  [Hebe  descbibb 
parcels,  insert  general  words,  and  all-estate  clause, 
as  in  No.  I.,  clause  5 ;  Habendum,  as  in  No.  XXH., 
clause  3 ;  Covenants  for  title,  as  in  No.  I.,  clause 
8  ;  and  covenant  to  acknowledge  deed^  as  in  No.  VH., 
clause  7.] 

In  witness,  &c. 


Izxri 


PRBCEDBHT8. 


No.  XXVIII. 


Cfrant  /or  the  purpose  of  effecting  an  exchange^  where  coMr 
deration  money  ie  paid  for  owelty  of  exchange. 


1.  Parties. 

2.  Recital  of  conveyance  of 
property  intended  to  be  given  in 
exchange. 

3.  Recital  of  conveyance  of 

g remises  intended  to  be  taken 
1  exchange. 


4.  Recital  of  contract  to  ex- 
change. 

5.  Testatom  whereby  premises 

are  granted  in  exchange. 

6.  Habendum  in  exchange  in 
fee. 


Parties. 


Recital  of 
conveyance 
of  property 
intended  to 
be  given  in 
exchange. 


Recital  of 
conveyance 
of  premises 
intended  to 
be  taken  in 
exchange. 


Recital  of 
contract  to 
exchange. 


1.  THIS  INDENTURE,  made  the  day  of 

,185  ,  BETWEEN  (grantor)  of,  &c., 
of  the  one  part,  and  (grantee)  of,  &c.,  of  the  other 
part. 

2.  Whereas,  hy  indentures  of  lease  and  release 
hearing  date  respectively  on  or  ahout  the 

and  days  of  ,  1838,  the  indenture 

of  release  heinff  made  hetween  (A.  B.)  of  the  one  part, 
and  of  the  said  (grantor)  of  the  other  part,  the  here- 
ditaments and  premises  hereinafter  descrihed,  and 
intended  to  he  granted  in  exchange  for  the  heredita- 
ments and  premises  secondly  hereinhefore  descrihed, 
were  conveyed  and  assured  imto  and  to  the  use  of 
the  said  (grantor),  his  heirs  and  assigns  for  ever. 

3.  And  WHEREAS,  hy  indenture  of  appointment 
hearing  date  on  or  ahout  the  day  of  , 
1841,  and  made  hetween  (R.  S.)>  therein  descrihed, 
of  the  one  part,  and  the  said  (grantee)  of  the  other 
part,  the  hereditaments  and  premises  secondly  herein- 
after descrihed,  and  intended  to  be  granted  in 
exchange  for  the  hereditaments  and  premises  firstly 
hereinafter  described,  were,  by  an  indenture  bearing 
even  date  herewith,  appointed  and  assured  unto  and 
to  the  use  of  the  said  (grantee),  his  heirs  and  assigns 
for  ever. 

4.  And  WHEREAS  the  said  (grantor)  and  (grantee) 
have  agreed  to  exchange  their  respective  heredita- 
ments and  premises ;  and  as  it  appears  that  the  here- 
ditaments of  the  said  (grantor)  are  of  greater  value 
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than  those  of  the  said  (grantee),  the  said  (grantee) 
hath  agreed  to  pay  the  said  (grantor)  the  sum  of 
2001.  for  owelty  or  equality  of  exchange. 

5.  Now  THIS  Indenture  witnesseth,  that  in  T^tatum 
pursuance  of  the  said  contract,  and  for  the  purpose  of  ^^  are^'* 
effecting  the  said  exchange,  in  consideration  of  the  granted  in 
grant  by  way  of  exchange  made  by  the  said  (grantee)  ®«*^a°&«- 
to  the  said  (grantor),  by  the  said  indenture  bearing 
even  date  with  these  presents,  and  also  in  considera- 
tion of  the  sum  of  200/.  sterling,  for  owelty  of  ex- 
change, paid  by  the  said  (grantee)  to  the  said  (grantor) 
on  the  execution  hereof,  the  receipt  of  which  the  said 
(grantor)  hereby  acknowledges,  and  therefrom  doth 
by  these  presents  release  the  said  (grantee),  his  heirs, 
executors,  administrators  and  assigns  for  ever;  he 
the  sidd   (grantor)  doth  by  these  presents  grant, 
release  and  confirm  unto  the  said  (grantee)  and  his 
heirs,   all,  &c.      [Here   describe  parcels    and 
insert  general  words,  all-estate  clause,  and  all-deeds 
clause,  as  in  Prec,  No.  I.,  clause  5.] 

6.  To  HAVE  AND  TO  HOLD  the  Said  Habendum 

and  all  and  singular  other  the  hereditaments  and  in  exchange 
premises  hereinbefore  described,  and  hereby  granted  ^  ^^' 
and  released,  with  the  appurtenances,  unto  the  said 
(grantee)  and  his  heirs,  to  the  use  of  the  said 
(grantee),  his  heirs  and  assigns  for  ever,  in  lieu  of 
and  in  exchange  for  all,  &c.  [Here  describe 
parcels  given  in  exchange^,  being  the  lands  comprised 
m  and  conveyed  and  assured  by  the  said  (grantee)  to 
the  said  (grantor),  by  the  sud  indenture  bearing  even 
date  with  these  presents,  in  exchange  for  the  said 
hereditaments  and  premises  hereby  granted,  (a) 
[Insert  covenants  for  title,  Sfc,  as  in  No.  I.,  clause  7, 
et  8eq,'\ 


(a)  It  was  formerly  a  practice  to  annex  a  clause  declaring 
that  no  mutual  warranty  of  right  of  action  incidental  to  an 
exchange  at  common  law  should  attach  thereon,  but  this  is 
now  rendered  unnecessary  by  the  recent  statute  8  &  9  Vict. 
c.  106,  8.  4. 


Ixxx 


PRBCBDENT8. 


Parties. 


Recital  of 

original 

demise. 


No.  XXIX. 

Atngnment  of  leeuehold  premises  held  for  a  term  of  99  i/ean 
absdute  to  a  purchaser,  wUh  luual  covenants. 


1.  Parties. 

3.  Recital  of  original  demise. 
S.  Of  mesne  asaie^ments. 

4.  Of  contract  to  purchase. 

5.  Testatum. 

6.  Habendum  for  residue  of 
term. 

7.  Covenant  fbr  title  from 
vendor  that  lease  is  a  valid 
lease,  and  that  vendor  has  good 
right  to  assign. 


8.  That  all  rents  have  been 
paid  and  covenants  performed. 

9.  That,  subject  to  rents  and 
covenants,  purchaser  shall  qui- 
etly eujov,  ftiee  from  incum- 
brances. 

10.  For  further  assurance. 

11.  Covenant  ftom  purchaser 
to  Indemnity  vendor  from  cove- 
nants contained  in  the  lease. 


Of  mesne 
assignments. 


Of  contract 
to  purchase. 


1.  THIS  INDENTURE,  made  the  day  of 

9  A.D.  185  ,  BETWEEN  (ossiffnor)  of, 
8ic.,  of  the  one  part,  and  (assignee)  of,  &c.,  of  the 
other  part. 

2.  Whereas,  by  indenture  bearing;  date  on  or 
about  the  day  of  ,  1799,  and  made 
between  (lessor)  of  the  one  part,  and  (lessee)  of  tiie 
other  part,  the  leasehold  messuage  or  tenement^  lands 
and  premises,  hereinafter  described  and  intended  to 
be  hereby  assigned,  were,  for  the  considerations  therein 
mentioned,  demised  unto  the  said  (lessee),  his  execu- 
tors, administrators  and  assigns,  for  the  term  of 
ninety-nine  years  thence  next  ensuing,  at  the  yearly 
rent  of  10/.,  payable  half-yearly  as  therein  mentioned; 
and  subject  to  the  performance  of  certain  covenants 
in  the  now  reciting  indenture  of  lease  contained. 

3.  And  whereas,  by  virtue  of  divers  mesne  as- 
signments, wills,  and  other  acts  and  assurances  in 
the  law,  and  ultimately  bv  indenture  bearing  date  on 
or  about  the  day  of  ,  1 835,  and  made 
between  (A.  B.)  of  the  one  part,  and  the  said  (assiffnor) 
of  the  other  part,  all  and  singular  the  premises  com- 
prised in  and  demised  by  the  said  hereinbefore  firstly- 
recited  indenture,  were  assigned  unto,  and  are  now 
vested  in  the  said  (assignor),  for  all  the  unexpired 
residue  of  the  said  term  of  ninety-nine  vears. 

4.  And  whereas  the  said  (assignee)  has  contracted 
with  the  said  (assignor)  for  the  purchase  of  the  said 
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messuage  or  tenement,  lands  and  premises,  for  the 
residue  of  the  said  term  of  ninety-nine  years  therein, 
for  the  price  of  7502. 

5.  Now  THIS  Indenture  witnesseth,  that  in  Tcitatum. 
pursuance  of  the  said  contract,  and  in  consideration 

of  the  smn  of  7502.  sterling,  this  day  paid  hy  the  said 
{assignee)  to  the  said  (assignor),  the  receipt  of  which 
the  said  (assignor)  hereby  acknowledges,  and  there- 
from douL  release  the  said  (assignee),  Us  heirs,  execu- 
tors, administrators  and  assigns,  he  the  said  (assignor) 
doth  by  these  presents  assign  unto  the  said  (assignee), 
}na  executors,  administrators  and  assigns,  all,  &c. 
[Here  describe  the  parcels;  and  if  they  have  under- 
gone any  change  since  they  were  originally  demised^ 
add],  [all  which  sud  premises  were  comprised  in  and 
demised  by  the  said  hereinbefore  recited  indenture  of 
the  day  of  ,  1799>  and  were  therein 

described  as  all]  [Here  describe  parcels,  as  de^ 
scribed  in  the  original  lease\  and  all  rights,  members, 
and  appurtenances  to  the  said  premises  belonging, 
and  all  the  estate,  right,  title,  and  interest,  both  legal 
and  equitable  of  him,  the  said  {assignor)  therein, 
together  with  the  said  indenture  of  lease,  and  all  other 
deeds  and  writings  relating  to  the  title  of  the  said 
premises,  in  the  possession  of  the  said  (assignor),  or 
which  he  can  obtain  without  suit. 

6.  To  have  and  to  hold  the  said  messuage  or  Habendum 
tenement,  fields  or  closes  of  land,  and  all  and  singular  ofterm^^^ 
other  the  premises  hereby  assigned,  with  their  appur- 
tenances, unto    the  said   (assignee),  his  executors, 
administrators  and  assigns,  henceforth,  for  all  the 
residue  of  the  said  term  of  ninety-nine  years,  and  for 

all  other  the  estate,  term,  and  interest  of  the  said 
{assignor)  therein ;  subject,  nevertheless,  to  the  pay- 
ment of  the  rent,  and  observance  and  performance  of 
the  covenants,  conditions  and  agreements  in  and  by 
the  said  hereinbefore  recited  indenture  of  lease  reserved 
and  contained,  and  which,  on  the  lessee's  part,  ought 
to  be  paid,  observed  and  performed. 

7.  And  the  said  (assignor)  doth  hereby  for  him-  Covenants 
self,  his  heirs,  executors  and  administrators,  covenant  £L?^  ^^^ 
with  the  said  {assignee),  his  executors,  administrators  that  leane  is 
and  assigns,  that  (notwithstanding  any  act  done  or  a  valid  lease, 
permitted  by  him  the  said  (assignor)  to  the  contrary), 

the  said  hereinbefore-recited  indentiire  of  lease  of  the 
day  of  ,  is  a  good  and  subsisting 

dZ 
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That  all 
rents  hare 
b«eni»aid 
and  cove- 
nants p«T- 
fbnned. 


That,  sabject 
to  rents  and 
covenants, 
purchaser 
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firom  incnm- 
brances. 


For  Airther 
assurance. 


Covenant 


lease  for  the  premises  thereby  demised,  and  is  still  in 
force  for  all  the  unexpired  residue  of  the  said  term 
of  ninety-nine    years  thereby  granted;    also  that 

i notwithstanding  any  such  act  as  aforesaid)^  the  said 
assignor)  now  hath  in  himself  good  right  to  assign  the 
said  leasehold  premises  in  manner  aforesaid,  according 
to  the  true  intent  and  meaning  of  these  presents. 

8.  And  also  that  the  yearly  rents,  covenants,  con- 
ditions and  agreements  reserved  and  contained  in  the 
said  hereinbefore  recited  indenture  of  lease,  on  the 
part  of  the  lessee  to  be  paid,  observed  and  performed, 
have  been  paid,  observed  and  performed  accordingly, 
up  to  the  day  of  the  date  hereof. 

9.  And  further,  that,  subject  to  the  payment  of  the 
rent  and  observance  and  performance  of  the  covenants, 
conditions  and  agreements  reserved  and  contained  in 
and  by  the  said  hereinbefore-recited  indenture  of 
lease,  it  shall  be  lawful  for  the  said  (assignee),  his 
executors,  admmistrators  and  assigns,  peaceably  and 
quietly  to  enter  upon,  hold  and  enjoy  the  said  hereby 
assigned  premises,  for  all  the  residue  of  the  said  term 
of  ninety-nine  years,  without  let,  suit,  e\dction,  moles- 
tation or  disturbance,  of  or  by  the  said  (assiffnor),  or 
any  other  person  or  persons  whomsoever  rightfiiUy 
cluming  through  or  under  him,  and  that  freely, 
clearly  and  absolutely  exonerated  by  the  said  (assig- 
nor), his  executors  or  administrators,  from  all  titles, 
liens,  charges  and  incumbrances  whatsoever  made  or 
occasioned  by  the  said  (assignor),  or  any  other  person 
or  persons  rightfully  claiming  through  or  under  him. 

10.  And  moreover,  that  the  said  (assignor),  and 
all  persons  whomsoever  rightfully  claiming  under  him, 
will,  from  time  to  time,  and  at  all  times  hereafter,  at 
the  request  and  costs  of  the  said  (assignee),  his  exe- 
cutors, administrators  and  assigns,  enter  into  and 
execute  all  such  further  acts,  assignments,  or  other 
assurances  for  the  more  perfectly,  or  satisfactorily 
assigning,  assuring  and  confirming  the  said  premises 
hereby  assigned  unto  the  said  {assignee),  his  execur 
tors,  administrators  and  assigns,  for  the  residue  of  the 
said  term  of  ninety-nine  years  which  shall  be  therein 
then  to  come  and  unexpired,  as  the  sidd  (assignee),  his 
executors,  administrators  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  require,  and  as  si  all  be 
tendered  to  be  done  and  executed. 

11.  And  the  said  (assignee)  doth  hereby  for  himself. 
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liis  executors  and  administrators^  covenant  with  the  ''^^^^' 

said  (^assignor),  his  executors  and  administrators,  that  indemnify 

he  the  said  (assignee),  his  executors,  administrators  vendor  from 

OP  assigns,  will,  from  time  to  time,  duly  pay  the  re-  cSnSSSdin 

served  rent  of  10/.,  as  and  when  the  same  shaU  become  the  leaae. 

due  and  payable,  and  also  duly  observe  and  perform 

the  covenants,  conditions  and  agreements  in  the  said 

hereinbefore-recited  indenture  of  lease  contained,  and 

which^  on  the  lessee's  part,  ought  to  be  paid,  observed 

and  performed.    And  also  shall  and  will  from  time 

to  time,  and  at  all  times  hereafter,  keep  harmless 

and  indemnified  the  said  (assignor),  his  executors 

or  administrators,  from  all  actions,  suits  and  other 

proceedings  which  may  be  prosecuted  against  the 

said  (^assignor),  his  executors  or  administrators,  and 

all  diumages  and  costs  incidental  thereto,  by  reason  of 

the  non-payment  of  the  said  rent,  or  non-observance 

or  non-performance  of  the  said  covenants,  conditions 

or  agreements,  or  any  of  them,  or  in  relation  thereto. 

In  l^ITNESS,  &c. 
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No.  XXX. 


Auignment  of  leatehold  premues  determinable  on  lives. 


Recital  of 
lease. 


1.  Parties. 

3.  Recital  of  lease. 

3.  Of  oontraet  to  pnrchaae. 


4.  Testatrun. 

5.  Habendum. 


Parties.  i.  THIS  INDENTURE,  made  the  day  of 

,  A.i>.  185  ,  BETWEEN  {ossigtior)  of,  &c., 
of  the  one  part,  and  (assignee)  of,  &c.,  of  the  other 
part. 

2.  Whereas  by  indenture  bearing  date  on  or  about 
the  day  of  ,  1837,  and  made  be- 
tween the  {original  lessor)  of  the  one  part,  and  the 
said  {assignor)  of  the  other  part,  the  leasehold  tene- 
ment and  premises  hereinafter  described  and  intended 
to  be  hereby  assigned,  were,  for  the  considerations 
therein  mentioned,  demised  by  the  said  {original  lessor) 
unto  the  said  (assignor),  his  executors,  administrators 
and  assigns,  fiK)m  thenceforth  for  the  term  of  ninety- 
nine  years,  if  A.  B.,  therein  stated  to  be  twen^  yean 
of  age  or  thereabouts ;  C.  D.,  therein  stated  to  be 
fifteen  years  of  age  or  thereabouts ;  and  £.  F.,  therein 
stated  to  be  four  years  of  age  or  thereabouts,  or  either 
of  them,  should  so  long  live,  at  the  yearly  rent  of  12i., 
payable  quarterly,  as  therein  mentioned,  and  also 
subject  to  the  payment  of  the  sum  of  202.  by  way  of 
a  heriot  on  the  dropping  of  each  life,  and  the  cove- 
nants, conditions  and  agreements  in  the  now  reciting 
indenture  of  lease  contioned. 

3.  And  whereas  the  said  (assignee)  has  con- 
tracted with  the  said  (assignor)  for  the  purchase  of 
the  said  leasehold  tenements  and  premises  for  the 
residue  of  the  said  term  of  ninety-nine  years,  subject 
and  determinable  as  aforesaid,  for  the  price  of  8002. 

Testatum.  4.   NoW  THIS  INDENTURE  WITNESSETH,  that  in 

pursuance  of  the  said  contract,  and  in  consideration 
of  the  sum  of  800/.  sterling,  paid  by  the  said  {assignee) 
to  the  said  (assignor)  on  the  execution  hereof,  the 
receipt  of  which  the  said  (assignor)  hereby  acknow- 


Of  cootraet 
to  pnicliase. 
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ledges,  and  therefrom  doth  hereby  release  the  sud 
(^assignee),  his  heirs,  executors,  administrators  and 
assigns,  he  the  said  (assignor)  doth  by  these  pre- 
sents assign  unto  the  said  (^assignee),  his  executors, 
administrators  and  assigns,  all,  &c.  [Herb  de- 
scribe parcels'],  and  all  rights,  members  and  appur- 
tenances to  the  said  premises  belonging,  and  all  the 
estate,  right,  title  and  interest,  both  le^^  and  equit- 
able, of  him  the  said  (^assignor)  therein,  together 
with  the  said  hereinbefore  recited  indenture  of  lease, 
and  all  other  documents  relating  to  the  title  of  the 
sud  premises,  in  the  possession  of  the  said  (ass^nor), 
or  which  he  can  procure  without  suit. 

5.  To    HAVE   AND  TO    HOLD    the    Said    leasehold  Habendum. 

tenement,  and  all  and  singular  other  the  premises 
hereby  assigned,  with  their  appurtenances,  unto  the 
said  (assignee),  his  executors,  administrators  and 
assigns,  henceforth,  for  all  the  residue  of  the  said 
term  of  ninety-nine  years,  if  the  said  A.  B.,  C.  D., 
and  £.  F.,  or  either  of  them,  shall  so  long  live ; 
SUBJECT  to  the  rents,  heriots,  covenants,  conditions 
and  agreements  reserved  and  contained  in  the  said 
hereinbefore  recited  indenture  of  lease,  and  which  on 
the  tenant  or  lessee's  part  ought  to  be  paid,  observed 
and  performed.  [Insert  here  covenants  for  title, 
Sfc,  from  vendor,  covenant  from  purchaser  to  indem^ 
nify  vendor  from  the  covenants  contained  in  the  lease, 
as  in  last  precedent.] 

In  WITNESS,  &c. 
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No.  XXXI. 


Enfr€unchisemetu  of  a  copyholder  by  the  lord,  wUh  viud 
covenanUt  and  covenant  to  produce  title-deeds. 


1.  Parties. 

2.  Recital  of  admittance  of 
copyholder. 

3.  Of  agreement  to  enfrancbiaei 


4.  Testatam. 

5.  Habendum,  dischai^ed  of    { 
all  rent^,  suits  and  seryioea. 


Bedtalof 
admittance 
of  copy- 
holder. 


Parties.  1.  THIS   INDENTURE,  made  the  day 

of  ,  A.D.    185       ,    BETWEEN    (lord)   of,    &C, 

lord  of  the  manor  of  B ,  in  the  county  of  Devon, 

of  the  first  part ;  (copyholder)  of,  &c.»  of  the  second 
part;  and  (dower  trustee)  of,  &c.,  of  the  third  part. 

2.  Whereas,  at  a  court  baron  holden  for  the  said 
manor  of  B ,  in  the  county  of  Devon,  on  the 

day  of  ,  the  said  (copyholder)  was 

admitted  tenant  of  the  copyhold  hereditaments  and 
premises  hereinafter  described,  and  which  are  also 
mtended  to  be  hereby  {^[ranted,  to  hold  the  same 
with  the  appurtenances  unto  the  said  (copyholder),  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  said  manor,  subject  to  the  rents  and  duties,  suits 
and  services  therefore  due  and  of  right  accustomed. 

3.  And  whereas  the  said  (lord)  hath  agreed  to 
sell  and  convey  the  said  hereditaments  and  premises 
to  the  said  (copyholder),  as  and  for  an  estate  of  free- 
hold and  inheritance  in  fee-simple,  enfranchised  from 
all  fines,  heriots,  fealty,  suits  and  services,  for  the 
price  of  750/. 

Testatum.  4.  Now  THIS  InDEKTUBE  WITNESSETH,  that  for 

perfecting  the  said  contract,  and  in  consideration  of 
the  sum  of  7502.  sterling,  this  day  paid  by  the  said 
(copyholder)  to  the  said  (lord),  the  receipt  of  which 
the  said  (lord)  hereby  acknowledges,  and  therefrom 
releases  the  said  (copyholder),  his  heirs,  executors, 
administrators  and  assigns,  he  the  said  (lord)  doth 
by  these  presents  grant,  release  and  confirm  unto  the 
said  (copyholder)  and  his  heirs.  [Here  describe 
parcels^  as  in  No.  I.,  clause  5 ;  insebt  also  general 
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wards,  and  all-estate  clause^  ib.,  but  omit  alipeds 
clause.'] 

5.   To  HAVE  AND  TO  HOLD  the  Said  and  Habendum, 

aU  and  singular  other  the  hereditaments  andpremises  X^" 
hereby  granted  and  released,  with  their  appurtenances,  suits  and 
unto  the  said  {copyholder)  and  his  heirs,  enfranchised  Mrvicea. 
from  all  yearly  and  other  payments,  rents,  quit-rents, 
chief-rents,  customary  or  copyhold  rents,  fines,  heriots, 
suits  and  services,  and  all  other  customary  copyhold 
payments,  duties,  services  or  customs  whatsoever, 
wmch  by  or  according  to  the  custom  of  the  said  manor 

of  B ,  the  said  hereditaments  and  premises  hereby 

granted,  or  any  of  them,  have  been  subject  or  charged 
with,  as  copyhold  premises  holden  of,  or  as  parcel  of 
the  said' manor,  to  the  uses,  &c.  [Here  insert 
dower  uses,  ut  ante.  No.  I.,  clauses  6, 7 ;  also  covenants 
for  title,  ib.,  clause  8  ;  insert  also  covenant  to  pro- 
duce title-deeds,  as  in  No.  XV.,  clauses  4,  5,  p.  xliii.] 
In  witness,  &c< 
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Parties, 


No.  XXXII. 

CovenanU  to  tmrender  copyholds  to  a  purduuer  in  Jee,  tfitt 

usual  covenants  for  title. 


1.  Parties. 

2.  Recital  of  contract  to  sell. 

3.  Testatam,  by  which  yendor 
eoyenants  to  surrender  to  pur- 
chaser, and  in  the  meantime  to 
hold  in  trust  for  him. 


4.  Covenants  firom.  Tender  for 
title. 

5.  For  quiet  enjoyment,  sad 
freedom  fk-om  forfeitures  and  in- 
cumbrances. 

6.  For  further  aasurance. 


Recital  of 
contract  to 
aell. 


Testatum,  by 
which  ven- 
dor cove- 
nants to 
surrender, 
to  purchaser, 
and  in  the 
meantime  to 
hold  in  trust 
for  him. 


1.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185  ,  BETWEEN  (vettdor)  of,  &c., 
of  the  one  part,  and  (purchaser)  of,  &c.,  of  the  othez 
part.  [Recite  admission  of  vendor  as  tenant,  as 
in  last  precedent.'] 

2.  And  whereas  the  said  [vendor)  hath  af^reed 
to  sell  the  said  copyhold  hereditaments  and  premises, 
and  the  fee  simple  inheritance  thereof,  according  to 
the  custom  of  the  said  manor,  to  the  said  {purchaser), 
for  the  sum  of  1,5002. 

3.  Now  THIS  Indenture  witnessbth,  that  in 
pursuance  of  the  said  agreement,  and  in  considen- 
tion  of  the  sum  of  1,500/.  sterling,  this  day  paid  by 
the  said  (purchaser)  to  the  said  (vendor),  the  receipt 
of  which  the  said  (vendor)  herehy  acknowledges,  and 
therefrom  doth  hy  these  presents  release  uie  said 
{purchaser),  his  heirs,  executors,  administrators  and 
assigns  for  ever,  he  the  said  (vendor),  doth  hereby 
for  himself,  his  heirs,  executors  and  administrators, 
covenant  with  the  said  (purchaser),  his  heirs  and 
assigns,  that  he  the  said  (vendor)  wUl,  at  the  costs 
of  the  said  (purchaser),  his  executors  or  adminis- 
trators, at  or  hefore  the  next  general  or  other  court  to 

he  holden  in  or  for  the  said  manor  of  B ,  in  the 

said  county  of  Devon,  or  other  the  manor  or  manon 
whereof  the  said  copyhold  hereditaments  are  holden, 
well  and  effectually  surrender  into  the  hands  of  the 
lord  or  lady  for  the  time  heing  of  the  said  manor  or 
manors,  hy  the  acceptance  of  the  steward,  or  by  the 
hands  of  two  or  more  customary  tenants  of  the  said 
manor  or  manors,  according  to  the  custom  or  respectiye 
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customs  thereof,  or  otherwise  well  and  effectually  convey 
and  assure  to  the  use  and  behoof  of  the  said  (pur- 
chaser),  his  heirs  and  assigns,  all  that  copyhold  or 
customaiy  messuage  or  tenement,  lands  and  heredita- 
xnents,  situate  witnin,  and  being  parcel  of  the  said 

xnanor  of  B ,  and  to  which  the  said  (vendor)  was 

so  admitted  tenant  as  aforesaid ;  and  which  said  mes- 
8uaj;e  and  tenement  and  premises  are  described  in 
the  said  surrender  as,  all,  &c.  [Here  insert 
particular  description.^  And  all  rights,  members, 
and  appurtenances  to  the  said  copyhold  heredita- 
ments belonging  or  appertaining :  To  the  end  and 
INXENT  that  the  said  {purchaser),  his  heirs  or 
assif^s,  may  be  admitted  tenant  of  the  same  copy- 
liold  hereditaments  and  premises  on  the  court-roUs 
of  the  said  manor;  to  hold  to  him,  his  heirs 
and  assigns  for  ever,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  subject  to  the 
rents,  duties,  suits  and  services  therefore  due  and  of 
right  accustomed.  And  further,  that  in  the 
meantime  and  until  such  surrender  shall  be  made 
and  perfected,  and  the  said  (purchaser)  or  his  heirs 
sbaU  be  admitted  tenant  to  the  said  copyhold  here- 
ditaments and  premises,  the  said  (vendor)  and  his 
beirs,  shall  and  will  stand  and  be  seised  or  possessed 
thereof,  in  trust  and  for  the  sole  use  and  benefit 
of  the  said  (purchaser),  his  heirs  and  assigns  for 
ever^  and  to  be  surrendered  and  disposed  of,  from 
time  to  time,  as  he  or  thev  shall  direct  or  appoint ; 
r^BVERTHELESS,  SO  that  the  said  (vendor),  his  heirs, 
executors,  or  administrators  may,  during  the  con- 
tinuance of  this  trust,  deduct  out  of  the  rents  and 
profits,  or  otherwise  out  of  the  said  copyhold  here- 
ditaments and  premises  all  such  expenses  as  he  or 
tbey  may  incur  in  respect  of  the  same  premises. 

4 .  And  the  said  (vendor)  doth  hereby  for  himself.  Covenants 
his  heirs,  executors  and  administrators,  further  cove-  fOT^tie!"^®' 
nant  with  the  said  (purchaser),  his  heirs  and  assigns, 
that  (notwithstanding  any  act  or  thing  done  or  per- 
mitted by  him,  the  said  (vendor),  to  the  contrary), 
he  the  said  (vendor)  now  hath  in  himself  good  right 
to  surrender  all  and  singular  the  said  copyhold  here- 
ditaments and  premises,  with  their  appurtenances,  to 
the  use  of  the  said  (purchaser),  his  heurs  and  assigns, 
in  manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents. 
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For  quiet 
enjoyment, 
and  fi'eedom 
ftrom  for- 
feiture and 
incumbran- 
ces.^ 


For  farther 
aasnrance. 


5.  And  also,  that  the  same  hereditaments  and 
premises  shall  be  peaceably  and  quietly  held  and 
enjoyed  accordingly,  without  let,  suit,  eviction,  inte^ 
rupnon  or  denial,  of  or  by  the  said  {ventior),  or  any 
other  person  or  persons  rightfully  claiming,  or  to 
claim,  tnrough  or  under  him;  And  that  freely,  clearly 
and  absolutely  exonerated  by  the  said  (vendor),  hu 
heirs,  executors  or  administrators,  and  by  him  or  them 
fully  indemnified  from  all  former  surrenders,  fo^ 
feitures,  cause  or  causes  of  forfeiture,  estates,  rights, 
titles,  liens,  charges  and  incumbrances  whatsocTer, 
made  or  created  by  the  said  (vendor),  or  any  other 
person  or  persons  whomsoever,  rightfully  claiming 
through  or  under  him,  or  through  his  acts,  deeds, 
default,  privity  or  procurement  (save  and  excepting 
always  the  rents,  duties,  suits  and  services,  to  be 
paid,  done  and  peif  ormed  to  the  lord  of  the  said  manor 
of  B ,  for  or  in  respect  of  the  said  copyhold  here- 
ditaments and  premises,  and  of  right  accustomed  to 
be  paid  and  peif ormed.) 

6.  And  moreover,  that  the  said  (vendor),  and 
all  persons  rightfully  claiming  any  estate  or  interest, 
legal  or  e(]uitable,  in  the  said  copyhold  hereditaments 
and  premises,  tlurough  or  under  him,  shall  and  win, 
from  time  to  time,  and  at  all  times  hereafter,  at  the 
request  and  costs  of  the  said  (purchaser),  his  heiis 
or  assigns,  enter  into  and  execute  all  such  further 
acts,  deeds,  conveyances,  surrenders  and  assurances 
whatsoever,  for  the  more  perfectly  or  satisfactorily 
surrendering,  assuring  and  confirming  the  said  copy- 
hold hereditaments  and  premises,  with  their  appurte- 
nances, unto  and  to  the  use  of  the  said  (purchtiser),  his 
heirs  and  assigns,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  and  the  true  intent  and 
meaning  of  these  presents,  as  the  said  (purchaser), 
his  heirs  or  assigns,  or  his  or  their  counsel  in  the  law 
shall  require,  and  as  shall  be  tendered  to  be  done 
and  executed. 

In  witness,  &c. 
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No.  XXXIII. 


Deed  to  aecompani/  apreviow  surrender  of  copyholds. 


1,  Parties. 

2.  Recital  of  contract  to  pnr- 
cliase. 


3.  That  vendor  sbould  enter 
into  covenants  for  title. 

4.  Covenant  tiy  vendor  for  title 


1.  THIS  INDENTURE,  made  the  day  of  Parties. 

,  A.D.  185  ,  BETWEEN  {vendov)  of,  &c., 
of  the  one  part,  and  (purchaser)  of,  &c.,  of  the  other 
part. 

2 .  Whereas,  in  pursuance  of  a  contract  previously  Recital  of 
entered  into  between  the  said  (vendor)  and  (pur-  ^f^^ 
chaser),  and  in  consideration  of  1,500/.  sterling,  paid 

by  the  said  (purchaser)  to  the  said  (vendor),  the  said 
^vendor)  at  a  court  baron,  or  customary  court,  held 

in  and  for  the  manor  of  B ,  in  the  said  county  of 

I>evon,  on  or  about  the  day  of  last, 

surrendered  into  the  hands  of  the  lord  of  the  said 
manor  all  [Hebe  describe  copyhold  premises'], 
TO  THE  USE  of  the  Said  (purchaser),  his  heirs  and 
assifcns^  to  hold,  at  the  will  of  the  lord,  according 
to  tbe  custom  of  the  said  manor,  subject  to  the  rents 
and  duties,  suits  and  services,  therefore  due  and  of 
light  accustomed.  And,  at  the  same  court,  the  said 
(purchaser)  came  and  was  admitted  tenant  according 
to  the  tenour  of  the  said  surrender. 

3.  And  whereas,  upon  the  treaty  for  the  said  That  vendor 
purchase,  it  was  agreed  that  the  said  (vendor)  should  ^JJ^Jjo®^*®' 
enter   into  the  covenants  for  title  hereinafter  con-  nants  for 
tained.  ti^e. 

4.  Now  THIS  Indenture  witnesseth,  that  in  covenant 
consideration  of  the  premises,  he  the  said  (vendor),  Jy  IS^^ 
doth  hereby  for  himself,  his   heirs,  executors  and  ^^ 
administrators   covenant.      [Here   insert  similar 
covenants  for  titles  for  quiet  enjoyments  freedom 
from  forfeitures  and  incumbrances  j  and  for  further 

assurance  J  as  in  last  precedent,  clauses  4,  5,  6.] 
In  witness,  &c. 
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No.  XXXIV. 


ConenoKA  to  mrrender  copyholds  for  lives. 


1.  Parties. 

3.  BecitalthAt  copyholder  was 
admitted  tenant. 
3.  Of  contract  to  purchase. 


4.  Testatum,  by  which  Toidor 
covenants  to  surrender  to  pur- 
chaser's use. 

5.  Habendum. 


Parties.  1.  THIS  INDENTURE,  made  the  day  of 

,  A.D.  185     ',  BETWEEN  (vcndor)  of,  &&, 
of  the  one  part,  and  (purchaser)  of,  &c,  of  the  other 
part, 
'^^h^w**        2.  Wherbas,  at  a  court  baron  held  in  and  for  the 

wuadmitted  manor  of  T ,  in  the  ooonly  of  Cornwall,  on  or 

tenant.         about  the  day  of  ,  the  said  (vendor) 

was  admitted  tenant  of  the  copyhold  hereditamentB 
and  premises  hereinafter  described,  and  hereby  cove- 
nanted to  be  surrendered,  with  the  appurtenances,  to 
HOLD  to  him,  his  executors,  administrators  and 
assigns,  for  and  during  the  lives  of  A.  B.,  then  ased 
seven  years  or  thereabouts ;  CD.,  then  aged  twdve 
years  or  thereabouts ;  and  E.  F.,  then  aged  twenty- 
seven  years  or  thereabouts,  and  the  lives  of  the  sat' 
vivors  and  survivor  of  them,  at  the  will  of  the  lordi 
according  to  the  custom  of  the  said  manor,  by  festtr 
suit  of  court,  and  a  heriot  on  the  dropping  of  euo 
of  the  said  lives,  as  appears  by  the  copied  of  court- 
roll  of  the  said  manor,  bearing  date  on  or  about 
the  day  of  ,  1831. 

3.  And  whereas  the  said  (purchaser)  has  con- 
tracted with  the  said  (vendor)  for  the  purchase  of  the 
said  copyhold  premises,  free  from  incumbrances 
(except  as  hereinafter  is  excepted),  for  the  sum  of 
1,950/. 

Testatam,  by       4.  NoW   THIS  INDENTURE  WITNESSETH,  that  in 

TOvenjmto^to^  pursuance  of  the  said  recited  contract,  and  in  consi- 
surrender  to  deration  of  the  sum  of  1,9502.  sterling,  paid  by  the 
purchaser's  gj^j  (purchaser)  to  the  said  (vendor)  on  the  execution 
°^'  hereoi^  the  receipt  of  whidh  the  said  (vendor)  herebr 

acknowledges,  and  therefrom  doth  release  the  saia 


Of  contract 
to  purchase. 
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[purchaser),  liis  heirs^  executors,  administrators  and 
issigns,  HE  the  said  (vendor)  doth  by  these 
presents^  for  himself,  his  heirs^  executors  and  admi- 
nistrators, covenant  with  the  said  (purchaser),  his 
sxecutors,  administrators  and  assigns,  that  he  the 
ladd  (vendor),  his  executors  or  adminislrators,  will,  at 
>r  before  the  next  general  meeting  or  other  court  to 

ie  holden  in  or  for  the  said  manor  of  T ,  or  other 

^e  manor  or  manors  whereof  the  said  copyhold  pre- 
Doises  are  holden,  well  and  efiPectually  surrender  into 
&e  hands  of  the  lord  or  lady  for  the  time  being  of 
Aie  said  manor  or  manors,  according  to  the  custom 
3r  respective  customs  thereof,  and  also  well  and  effec- 
tually assure  to,  or  to  the  use  and  behoof  of,  the  said 
[purchaser),  his  executors,  administrators  and  assigns, 
ikLL,  &c.  [Here  describe  copyhold  parcels,"]  with 
liheir  appurtenances,  and  all  the  estate,  right,  title, 
interest,  term  and  terms  for  life  or  lives,  tenant  right, 
ind  right  of  renewal,  property,  possession,  benefit, 
sbum,  and  demand  whatsoever,  both  legal  and  equi- 
kable,  of  him  the  said  (vendor)  of  and  in  the  said 
copyhold  premises ;  to  the  end  and  intent  that 
the  said  (purchaser),  his  executors,  administrators  and 
issigns,  may  be  lawfully  admitted  tenant  of  the  said 
Dopyhold  premises  on  the  court-rolls  of  the  said 
manor. 

5.  To  HOLD  to  him,  his  executors,  administrators  Habendum. 
And  assigns,  for  and  during  the  natural  lives  of  the 
9aid  A.  B.,  C.  D.,  and  £.  F.,  and  the  lives  and  life  of 
kbe  survivors  and  survivor  of  them,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor  or 
manors,  and  subject  to  the  customary  rents,  duties, 
suits  and  services  therefore  due  and  of  right  accus- 
tomed ;  AND  further,  that  in  the  meantime,  and 
antil  such  surrender  shall  be  made  and  perfected  by 
the  admission  of  the  said  (^purchaser)  as  tenant  to  the 
said  copyhold  premises,  the  said  (vendor),  his  execu- 
tors, administrators  or  assigns,  will  stand  possessed 
of  the  said  copyhold  premises,  in  trust,  and  for  the 
Bole  benefit  of  the  said  (purchaser),  his  executors, 
idministrators  and  assigns.  [Insert  here  cove- 
nants for  title,  as  in  No.  XXXII.,  but  in  the  covenant 
for  further  assurance,  for  "heirs  and  assigns"  of  the 
pmrchaser,  substitute  '*  executors,  administrators  and 
■Bsigns."] 

In  witness,  &c> 
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parties. 


Recital  that 
vendor  is 
seised  in  fee 
of  freeholds 
of  inherit- 
ance. 


That  lease* 
hold  pre- 
mises for 
lives  -were 
conveyed  to 
vendor. 


1.  Parties. 

2.  Recital  that  vendor  is  seised 
in  fee  of  freeholds  of  inherit- 
ance. 

3.  That  leasehold  premises 
for  lives  were  conveyed  to  ven- 
dor. 

4.  Of  original  demise  of  lease- 
holds for  years. 

5.  Of  admission  of  vendor  to 
copyholds. 

6.  Of  contract  to  porchase. 

7.  Testatum. 


No.  XXXV. 

Conveyance  of  freehold  estates  of  tnheritance^  and  for  &«,' 
assignment  of  leaseholds ;  and  covenants  to  surrender  copy* 
holds  of  inheritance  to  a  purchaser, 

8  Hahendnm,  freeholds  of  in- 
heritance to  dower  nses. 

9.  Habendum,  leaseholds  to 
residue  of  lives. 

10.  Habendum,  leaseholds  to 
years  for  residue  of  term. 

U.  Covenant  from  Tendortt 
surrender  copyholds. 

12.  Covenants  from  vendortw 
he  has  good  right  to  grant,  asag» 
and  surrender. 

13.  For  quiet  enjoyment  •» 
freedom  ftova.  incumbrances. 

14.  For  Airther  assurance,     j 

1.  THIS  INDENTURE,  made  the  dayflf 

,  A.D.  185  ,  BETWEEN  {vendor)  of,  &■ 
of  the  first  part  5  (purchaser)  of,  &c.,  of  the  secoM 
part ;  and  (dower  trustee)  of,  &c.,  of  the  third  part 

2.  Whereas,  the  said  (vendor)  is  seised  to  bin 
and  his  heirs  of  an  estate  of  inheritance  in  fee  simpk 
of  the  hereditaments  and  premises  described  and  9^ 
forth  in  the  first  schedule  hereunder  written,  m 
intended  to  be  hereby  granted  and  released,  with  tb> 
appurtenances. 

3.  And  whereas,  by  indenture  of  release  datedtw 
day  of        ,  and  made  in  pursuance  of  an  act  fa 

rendering  a  release  as  effectual  for  the  conveyance  m\ 
freehold  estates  as  a  lease  and  release  by  the  ssiM 
parties,  made  between  (releasor)  of  the  one  part, 
the  said  (vendor)  of  the  other  part,  the  hereditamenl 
and  premises  described  and  set  forth  in  the  seoor 
schedule  hereunder  written,  were  released  and  ass 
unto  the  said  (vendor),  his  heirs  and  assigns,  for 
during  the  natural  life  of  him  the  said  (vendor),  aj 
C.  D.  and  E.  F.,in  the  now  reciting  indenture  deacnbw 
and  the  lives  and  life  of  the  survivors  and  survivor* 
them,  at  the  yearly  rent  of  20/.,  payable  quarterly,  «d« 
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ubject  to  the  covenants,  conditions  and  agreements 
Q  the  now  reciting  indenture  contained. 

4.  And  whereas,  by  indenture  bearing  date  on  O' original 
V  about  the  day  of  ,  1795,  and  made  i^^^us 
letween  (lessor)   of   the  one  part,   and  (lessee)  of  for  years, 
he  other  part,  the  leasehold  messuages  and  premises 
lescribed  and  set  forth  in  the  third  schedule  here- 

mder  written,  were  demised  unto  the  said  (lessee), 
lis  executors,  administrators  and  assigns,  from 
henceforth,  for  the  term  of  1,000  years  ;  the  residue 
»f  which  said  term,  by  virtue  of  divers  mesne  assign- 
Dents,  and  other  acts  and  assurances  in  the  law,  and 
dtimatelv  by  indenture  of  assignment,  dated  the 
day  of  ,  and  made  between  (assignor) 

if  the  one  part,  and  the  said  (vendor)  of  the  other 
ttrt,  became  and  is  now  vested  in  the  said  (vendor.) 

5.  And  whereas,  at  a  court  baron  holden  for  Of  admissioii 

he  manor  of  A ,  in  the  county  of  B .  on  or  ^J^^ms!** 

fcbout  the  day  of  ,  the  said  (vendor) 

iras  duly  admitted  tenant  of  the  copyhold  heredita- 
nents  and  premises  described  and  set  forth  in  the 
burth  schedule  hereunder  written,  with  their  appur- 
ienances;  to  hold  the  same  to  him,  his  heirs  and 
issigns,  according  to  the  custom  of  the  said  manor, 
mbject  to  the  rents,  duties,  suits  and  services  there- 
bre  due  and  of  right  accustomed. 

6.  And  whereas  the  said  (purchaser)  has  con-  of  contract 
jracted  with  the  said  (vendor)  for  the  absolute  pur-  ^  v^ichaae. 
^ase  of  all  and  singular  the  said  freehold  estates  of 
inheritance,  and  for  hves,  the  said  leaseholds  for 

fears,  and  the  said  copyhold  estates  of  inheritance,  for 
&e  sum  of  4,5002. 

7.  Now  THIS  Indenture  witnesseth,  that  in  Testatum. 
imrsuance  of  the  said  recited  contract,  and  in  consi- 
leration  of  the  sum  of  4,5002.  sterling,  paid  by  the 

laid  (purchaser)  to  the  said  (vendor)  on  the  execution 
hereoi,  the  receipt  of  which  the  said  (vendor)  hereby 
icknowledges,  and  therefrom  doth  release  the  said 
[purchaser),  his  heirs,  executors,  administrators  and 
ftflsigns,  HE  the  said  (vendor)  doth  by  these  presents, 
KDd  according  to  the  respective  nature  and  qualities  of 
the  premises,  grant,  release,  assign  and  confirm  unto 
the  said  (purchaser),  his  heirs,  executors,  administra- 
tors and  assigns :  First,  all  and  singular  the  mes- 
Buages,  tenements,  lands,  hereditaments  and  premises 
desoibed  and  set  forth  in  the  first  schedule  hereunder- 
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Habendum, 
freeholds  of 
inheritance 
to  dower 
usee. 


Habendum, 
leaseholds 
for  residue 
of  lives. 


written.  Secondly,  all  and  singolar  the  messuages, 
farms  and  tenements,  lands  and  premises^  described 
and  set  forth  in  the  second  schedule  hereunder 
written.  And  thirdly,  all  and  singular  the  lease- 
hold messuage,  or  tenement  and  premises,  described 
and  set  forth  in  the  third  schedule  hereunder- written; 
AND  all  rights,  members  and  appurtenances  whatso- 
ever to  the  said  messuages,  lands  and  tenements, 
hereditaments  and  premises  belonging ;  and  all  the 
estate,  right,  title  and  interest,  both  legal  and  equit- 
able, of  him  the  said  (vendor)  therein,  together  \rith 
all  deeds  and  writings  relating  to  the  title  thereof  now 
in  his  possession,  or  which  he  can  obtain  without  suit. 

8.  To  have  and  to  hold  the  said  messuage^ 
tenements,  lands,  and  all  and  singular  other  the  here- 
ditaments and  premises  hereby  granted  and  released, 
and  described  in  the  first  schedule  hereunder-writteo, 
unto  the  said  (purchaser)  and  his  heirs,  to  such  uses, 
upon  such  trusts,  and  for  such  ends,  intents  and  pur- 
poses, as  the  said  (^purchaser)  shall  from  time  to 
time,  or  at  any  time,  by  deed  or  deeds  appoint ;  and 
in  default  of  and  until  such  appointment,  and  subject 
thereto,  to  the  use  of  the  said  (purchtiser)  and  his 
assigns  for  the  term  of  his  natural  life,  without  im- 
peachment of  waste,  and  after  the  determination  of 
that  estate  by  any  means  in  his  lifetime,  to  the  use 
of  the  said  (dower  trustee),  his  executors  and  admi- 
nistrators, during  the  life  of,  and  in  trust  for  the  said 
(purchaser)  and  his  assigns ;  and  after  the  determina- 
tion of  the  said  hereinbefore  lastly  limited  estate,  to 
THE  USE  of  the  said  {purchaser),  his  heirs  and 
assigns  for  ever.  And  it  is  hereby  declared  that  no 
widow  of  the  said  (purchaser)  shall  be  entitled  to 
dower  out  of  the  said  hereditaments  and  premises 
hereby  granted. 

9.  And  to  have  and  to  hold  the  said  messuages, 
farms  and  tenements,  described  and  set  forth  in  the 
second  schedule  hereunder-written,  and  hereby  also 
granted,  with  their  and  every  of  their  rights,  members 
and  appurtenances,  unto  and  to  the  use  of  the  said 
(purchaser),  his  heirs  and  assigns,  for  and  during  all 
the  rest,  residue  and  remainder  of  the  lives  of  the  said 
(vendor),  C.  D.  and  £.  F.,  and  the  lives  and  life  d 
the  survivors  and  survivor  of  them ;  subject  to  the 
rents  and  covenants,  conditions  and  agreemeota 
reserved  and  contained  in  the    said   hereinbefore* 
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recited  indenture  of  release  of  the  day  of 

f  and  which,  on  the  tenant  or  lessee's  part, 
are,  or  ought  to  be,  paid,  done,  observed  and  per- 
formed. 

10.  And  to  have  and  to  hold  the  said  lease-  Habendum, 
bold  messuage  or  tenement,  described  and  set  forth  ^^^^,j 
in  the  third  schedule  hereunder-written,  with  the  i^^^  of^' 
appurtenances  thereunto  belonging,  unto  the  said  term. 
(^purchaser),  his  executors,  administrators  and  assigns. 
Henceforth  for  all  the  rest,  residue  and  remainder  of 

the  said  term  of  1,000  years,  which  is  now  therein  to 
come  and  unexpired. 

11.  And    this    Indenture    further    wit- Corenant 
KB8SETH.     [Here  insert  covenant  to  surrender  the  JJ^JJ^^*^ 
ecfpyholdjpremises  described  in  the  third  schedule,  as  in  copyholds. 
No.  XXXI.,  clause  3.] 

12.  And  the  said  (vendor)  doth  hereby  for  himself.  Covenants 
his  heirs,  executors  and  administrators,  covenant  with  S|!S?he^£^' 
the  said  (purchaser),  his  heirs,  executors,  adminis-  good  right 
trators  and  assigns,  that  (notwithstanding  any  act  or  ^^^^^^ 
thing  done  or  permitted  by  the  said  (vewdor),  or  any  ISSlnwder. 
of  bis  ancestors  or  testators  to  the  contrary),  the  said 
(vendor)  now  hath  in  himself  good  right  by  these 
presents  to  grant,  release,  assign  and  confirm  the  said 
freehold  and  leasehold  hereditaments  and  premises, 

and  also  to  surrender  the  said  copyhold  hereditaments, 
in  manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents. 

13.  And  further,  that  the  same  freehold,  leasehold  For  qniet 
and  copyhold  hereditaments  and  premises  shall  or  may  ^^[^^^ 
be  peaceably  and  quietly  held  and  ei\joyed  accordingly,  from  incum- 
witnout  let,  suit,  eviction,  ejection,  molestation  or  branoes. 
denial,  of  or  by  the  said  (vendor),  or  any  other  person 

or  persons  rightfully  claiming  through,  or  under  him, 
or  through  or  under  any  of  his  ancestors  or  testators, 
and  that  free  from  all  estates,  rights,  titles,  liens, 
charges  and  incumbrances  whatsoever,  created  or 
occasioned  by  the  said  (vendor\  or  any  other  person 
or  persons  rightfiilly  claiming  through  or  under  him, 
or  through  or  under  any  of  ms  ancestors  or  testators. 

14.  And  moreover  that  the  said  (vendor),  and  all  For  farther 
persons  whomsoever  rightfully  claiming  any  estate  or  mm»»w»' 
mterest,  legal  or  equitable,  in  the  said  freehold,  lease- 
bold,    and  copyhold  hereditaments    and   premises, 
througb,  or  under  him,  shall  and  will  from  time  to 

time  and  at  all  times  hereafter,  at  the  request  and 
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costs  of  the  said  (purchaser),  his  appointees,  hein, 
executors,  administrators  or  assigns,  enter  into,  exe- 
cute and  perfect  all  such  further  acts,  deeds,  conv^- 
ances,  assignments,  surrenders  and  other  assurances 
whatsoever,  for  the  further,  hetter,  or  more  perfectly 
or  satisfactorily  assuring  and  confirming  the  said 
fireehold,  leasehold,  and  copyhold  hereditaments  and 

g remises,  unto  or  to  the  use  of  the  said  (purchaser), 
is  heirs,  executors,  administrators  and  assigns,  ac- 
cording to  the  respective  natures  and  qualities  of  the 
said  premises,  and  the  true  intent  and  meaning  of 
these  presents,  as  the  said  [purchaser),  his  appointees, 
heirs,  executors,  administrators  or  assigns,  or  his  or 
their  counsel  in  the  law  shall  require,  and  as  shall  he 
tendered  to  he  done  and  executed.  [Here  insert 
covenant  on  the  part  of  the  purchaser  to  indemnify  tie 
vendor  from  any  breach  of  the  covenants  contained  » 
the  lease  for  lives,  ut  ante.  No.  XXVIII.,  clause  7.] 
In  witness,  &c. 

The  first  schedule  to  which  the  within-written 
indenture  refers.  [Describe  the  parcels  of  which 
the  vendor  was  seised  in  feeJ] 

The  second  schedule,  &c.  [Hers  dkscribx 
the  parcels  comprised  in  the  indenture  of  release  of 
the  day  of  .J 

The  third  schedule,  &c.  [Here  describe 
the  leasehold  premises  for  years  J] 

The  fourth  schedule,  &c.  [Here  describs 
copyhold  premises  from  the  last  surrend^J^ 
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No.  XXXVL 


C<moeyance  of  freeholda,  where  both  freeholds  and  copyholds 
have  been  purchased^  and  the  purchase-money  is  apportioned 
for  the  purpose  ofsavmg  stamp  duty. 


1.  Parties. 

2.  Recital  of  contract  to  pur- 
chase. 


3.  Of  intention  to  apportion 
pnrchase-money. 

4.  Testatum. 


1.  THIS  INDENTURE,  made  the  day  Parties. 
of             ,  A.D.  185     ,  BETWEEN  (vendor),  of,  &c., 

of  the  one  part,  and  (purchaser)^  of,  &c.,  of  the  other 
part.  [Recite  that  vendor  is  seised  in  fee,  as  in 
clause  2,  last  precedent  j  and  then  recite  his  cuimission 
to  the  copyholds,  as  in  clause  5.] 

2.  And  whereas  the  said  (j[mrchaser)  has  con-  Recital  of 
tracted  with  the  said  (vendor)  for  the  absolute  pur-  ™^hMe^ 
chase  of  the  said  freehold  and  copyhold  hereditaments 

and  premises,  free  from  incumbrances,  except  the 
rents,  fines,  heriots,  suits,  and  services  to  which  the 
said  copyhold  premises  are  liable  and  accustomed,  for 
the  sum  of  12,500Z. 

3.  And  WHEREAS,  in  pursuance  of  the  several  acts  Of  intention 
of  Parliament  imposing  an  ad  valorem  duty  on  convey-  ^  appwtion 
anoes  on  sales,  the  sum  of  12,4502.  has  been  apportioned  JSumey.  ^' 
as  the  price  of  the  said  freehold  hereditaments  and  pre- 
mises, and  the  sum  of  50Z.  as  the  price  of  the  said 
copyhold  hereditaments  and  premises,  to  the  latter 

of  which  the  said  (purchaser)  hath  been  duly  ad- 
mitted tenant,  and  the  uses  of  such  surrender  and 
admittance  duly  declared  by  an  indenture  bearing 
even  date  herewith. 

4.  Now  THIS  Indenture  witnesseth,  that  in  Testatum. 
consideration  of  the  sum  of  12,4502.  sterling,  the  sum 
apportioned  as  the  price  of  the  said  freehold  heredi- 
tikments  and  premises,  paid  by  the  said  {purchaser) 

to  the  said  (vendor)  on  the  execution  hereof,  the 
receipt  of  which  the  said  {vendor)  hereby  acknow- 
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ledges,  and  therefrom  doth  release  the  sud  (fur- 
ehaser),  his  heirs,  executors,  administrators  and 
assigns ;  he,  the  said  (vendor)^  doth  by  these  pre* 
sencs  grant  and  confirm  unto  the  said  (purchaser) 
and  his  heirs,  all,  &c.  [Here  descbibe  pareckf 
IN8EBT  general  toords.  Habendum,  and  covenants 
for  title,  as  in  ordinary  conveyances  of  freehold 
estates.'] 
In  witness,  &c. 
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No.  XXXVII. 

Cowoeyamot  in  fee  of  an  advowton, 

1.  Parties.  I     8.  Testatum. 

2.  Bedtal  that  Tender  seised    I     4.  CoYenaats  for  title. 
in  fee  has  contracted  to  sell.  | 

1.  THIS  INDENTURE,   made   the  day  ^^^ies. 

of  ,   A.D.    185        ,    BETWEEN    (veudof),    01, 

&c.,  of  the  first  part,  (purchaser),  of,  &c.,  of  the 
second  port,  and  (dower  trustee),  of,  &o.,  of  the  third 
part. 

2.  Whereas  the  said  (vendor)  being  seised  in  fee  Recital  that 
of  the  advowson  and  rectory  of  the  parish  church  of  JJ^^jJ^JJ*** 
B.,  in  the  county  of  D  ,  whereof  J.  S.  is  now  contracted  to 
incumbent,  hath  contracted  to  sell  the  same,  and  the  "®^* 
inheritance  thereof  in  fee-simple,  to  the  said  (pur- 

chaser),  for  the  sum  of  1,800/. 

3.  Now  THIS  Indenture  witnbsseth,  that  in  Testatum, 
pursuance  of  the  said  contract,  and  in  consideration  of 

the  sum  of  1,800Z.  sterling,  tins  day  paid  by  the  said 
{purchaser)  to  the  said  (vendor),  the  receipt  of  which  the 
said  (vendor)  hereby  acknowledges,  and  therefrom 
doth  release  the  said  (purchaser),  his  heirs,  executors, 
administrators  and  assigns  for  ever,  he  the  said 
(vendor)  doth  by  these  presents  grant  and  confirm 
unto  the  said  (purchaser),  and  his  heirs,  all  that 
advowson,  donation,  and  right  of  patronage  and  pre- 
sentation, of  and  in  the  rectory  or  parish  church  of  B., 

in  the  county  of  D ;  and  all  rights,  members 

and  appurtenances  to  the  same  belonging;  and  nJl 
the  estate,  right,  title  and  interest,  both  legal  and 
equitable,  of  him  the  said  (vendor)  therein.  [Here 
INSERT  habendum  to  uses  to  bar  dower,  ut  ante.  No. 
III.,  clauses  6  and  7*] 

4.  And  the  said  (vendor)  doth  hereby  for  himself,  CSovenanta 
his  heirs,  executors  and  administrators,  covenant  with  ^^  ^^^* 
tiie  said  (purchaser)  and  his   heirs,  that  notwith- 
standing any  act  done  by  him  .the  said  (vendor),  or 

any  of  ms  ancestors  or  testators  to  the  contrary,  he 
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the  said  (vendor)  is,  at  the  time  of  the  execution 
hereof,  lawfully,  rightfully,  and  absolutely  seised  of 
the  said  advowson  and  premises,  with  the  appurten- 
ances, of  and  for  a  good,  sure,  perfect,  absolute  and 
indefeasible  inheritance  in  fee-simple,  without   any 
manner  of  condition,  contingent  proviso,  power  of 
revocation,  or  limitation  of  any  other  use  or  uses,  or 
any  other  restraint,  cause,  matter  or  thing  whatso- 
ever, to  alter,  change,  charge,  revoke,  make  void, 
lessen,  abridge  or  determine  the  same  estate.     [In- 
SBBT  covenants  that  vendor  has  good  right  to  convey; 
for  qviet  enjoyment,  freedom  from  incumbrances,  cmd 
for  further  assurance^  ut  ante^  No.  III.,  clause  8.] 
In  witness,  &c. 
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No.  XXXVIII. 

Grant  of  the  next  preseniatum  to  an  advotoson. 

1.  Parties.  I       3.  Testatuin. 

2.  Beeital  of  contract.  |       4.  Habendum; 

1.  THIS  INDENTURE,  made  the  day  ^•^••• 
of               ,  A.D.  185    ,  BETWEEN  (veudor),  of,  &c., 

of  the  one  part,  and  (purchaser),  of,  &c.,  of  the  other 
part.  [Recite  that  advowson  had  been  conveyed  to 
vendor  to  dower  uses,  as  in  No.  I.,  clause  2.] 

2.  And  whereas  the  said  (purchaser)  has  con-  B^dtai  of 
tracted  with  the  said  (vendor)  for  the  purchase  Qf^^^^^^ 
the  next  presentation  of  the  said  church,  upon  the 
decease,  resignation,  or  deprivation  of  the  said  (tn- 
cumbent),  or  avoidance  of  the  said  church,  at  the  price 

of  1,200/. 

3.  Now  THIS  Indenture  witnesseth,  that  in  Testatnm. 
pursuance  of  the  said  contract,  and  in  consideration  of 

the  sum  of  1,2002.  sterling,  this  day  paid  by  the  said 
(purchaser)  to  the  said  (vendor)  on  the  execution 
hereof,  the  receipt  of  which  the  said  (vendor)  hereby 
acknowledges,  and  therefrom  doth  release  the  said 
(jmrchaserjj  his  heirs,  executors,  administrators  and 
assigns,  he  the  said  (vendor)  doth  by  these  presents 
gnnt  and  confirm  unto  the  said  (purchaser),  his 
executors,  administrators  and  assigns,  all  that  the 
right  or  turn,  avoidance,  or  right  of  nomination  and 
presentation,  of  and  to  the  said  rectory  or  parish 

church  of  B.,  in  the  county  of  D ,  whenever 

the  same  shall  first  become  void  after  the  execution 
hereof,  by  the  death,  resignation,  or  deprivation  of 
the  said  (incumbent) ;  and  all  the  rights,  privileges, 
commodities  and  emoluments  to  the  same  belonging 
or  in  anywise  appertaining. 

4.  To  HAVE  AND  TO   HOLD   the  Said   next  turn  Habendum. 

and  presentation  and  premises  hereby  granted,  with 
the  appurtenances,  unto  the  said  (purchaser),  his 
executors,  administrators,  and  assigns.  [Insert 
covenant  that  vendor  is  seised  in  fee,  as  in  last  pre- 
cedent, and  for  quiet  enjoyment,  SfC,  as  in  No.  I., 
clause  S.] 


CIV 


PRECEDENTS. 


No.  XXXIX. 


Parties. 


Connoe^ance  of  copyholda  of  wheriUmce  hy  a  morigagor  and 
mortgagee  to  a  purchcuer  in  fee. 


1.  Parties. 

5.  Becltal  of  covenant  to  sur- 
render copyholds  to  mortgagee's 
use. 

8.  That  surrender  was  after- 
wards dulj  made. 

4.  That  defoult  was  made  in 
payment,  but  that  mor^^ee 
has  not  been  admitted  tenant. 

6.  Of  contract  to  sell. 

6.  That  the  original  mortgage 
debt  has  been  considerably  re- 
duced by  subsequent  payments. 

7.  Testatum,  mortgagee  ooye- 
nants  to  surrender  to  purchaser. 

8.  Habendum  to  purchaser  in 
fee. 

9.  That  until  surrender  mort- 


fi^agee  will  stand  possessed  In 
trust  for  purchaser. 

10.  Goyenant  from  mortgagee 
that  he  has  done  no  act  ts 
incumber. 

11.  Further  testatum  by  which 
mortgagor  releases  equity  of  re- 
demption. 

12.  Habendum  to  purchaser 
infiee. 

13.  Covenant  fhim  mortgagor 
that  mortg^;ee  has  good  ri^hft 
to  surrender,  and  mort^Fagor  to 
release  and  confirm. 

14.  For  quiet  ei^oyment  and 
freedom  from  incumbrances. 

15.  For  farther  assoranoe. 


1.  THIS  INDENTURE,  made  the 


dai 


Bedtal  of 

corenantto 

surrender 


use. 


of  ,  A.D.  185  ,  BETWEEN  (mortgagee),  of, 

&c.,  of  the  first  part,  (mortgagor),  of,  &c.,  of  the 
second  part,  and  (purchaser),  of,  &c.,  of  the  third 
part. 

2.  Whereas  bj  indenture  bearing  date  on  or  about 

c^yhoids  to  made  between  the  said  (mortgagor)  of  the  one  part, 
mortgagee's  and  the  Said  (mortgagee)  of  the  other  part.  After 
"""^  reciting  that  at  a  court  baron  holden  in  and  for  the 

manor  of  B.,  in  the  county  of  Somerset,  on  the 
daj  of  ,  the  said  (mortgagor)  had 

been  admitted  tenant  of  the  copyhold  hereditaments 
and  premises  therein  and  hereinafter  described,  to 
HOLD  the  same,  with  their  appurtenances,  unto  the 
said  (mortgagor),  his  heirs  and  assif^ns  for  ever,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  subject  to  the  rents,  heriots,  duties,  suits  and 
services  therefore  due  and  of  right  accustomed ;  And 
also  reciting  that  the  said  (mortgagee)  had  agreed  to 
lend  the  said  (mortgagor)  the  sum  of  1,500/.  on  the 
security  of  the  said  copyhold  hereditaments  and  pre- 
mises. It  is  witnessed,  that  in  consideration  of 
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1,500/.  sterlio^,  then  paid  by  the  said  (mortgagee)  to 
the  said  (mortgagor)^  the  said  (mortgagor)  did  thereby 
for  himself,  his  heiis,  executors  and  administrators, 
covenant  with  the  said  (mortgagee),  his  heirs,  execu- 
tors, administrators  and  assigns,  that  he  the  said 
(mortgagor)  or  his  heirs,  woiHd  at  his  or  their  own 
costs,  at  or  before  the  next  general  or  other  court  to 
be  holden  in  and  for  the  aforesaid  manor,  surrender, 
or  otherwise  well  and  effectually  assure  unto  the  use 
and  behoof  of  the  said  (mortgagee),  his  heirs  and 
assigns,  the  sud  copyhold  hereditaments  and  pre- 
mises, TO  THE  INTENT  that  the  said  (mortgagee), 
his  heirs  and  assigns  might  be  admitted  tenant  of 
the  same.  To  hold  to  him,  his  heirs  and  assigns  for 
ever,  at  the  will  of  the  lord  according  to  the  custom 
of  the  said  manor;    subject  to   the  rents,  heriots, 
duties,  suits  and  services  therefore  due  and  of  right 
accustomed.  Subject  nevertheless  to  a  proviso 
for  redemption,  on  payment  by  the  said  {mortgagor), 
his  heirs,  executors,  administarators  or  assigns,  unto 
the  said  (mortgagee),  his  execiitors,  administrators  or 
assigns,  of  the  sum  of  1,500/.,  and  of  interest  at  the 
rate  of  4/.  for  every  lOOZ.  by  the  year,  on  the 
day  of  next. 

3.  And  WHEREA.S  the  said  (mortgagor)  did  shortly  Tb«t 
afterwards,  in  pursuance  of  the  said  recited  covenant  iS^^^^! 
duly  surrender  the  said  copyhold  hereditaments  and  wards  duly 
premises  to  the  use  of  the  said  (mortgagee),  his  heirs  "^^ 
and  assigns,  conditionally,  for  securing  the  repayment 

of  the  said  sum  of  1,500/*  and  interest  at  ihe  time 
aforesaid. 

4.  And  WHEREA.S  defftult  was  made  in  payment  That  default 
by  the  said  (mortgagee)  of  the  said  sum  of  1,500/.,  at  5*J|S^t. 
^e  time  appointed  for  pajrment  thereof  in  the  said 

redted  proviso  for  redemption,  but  nevertheless  the 
said  (mortgagee)  was  not  thereupon,  nor  hath  he  at 
any  time  since,  been  admitted  tenant  to  the  said 
copyhold  hereditaments  and  premises  so  surrendered 
as  aforesaid. 

5.  And  whereas  the  said  (mortgagor)  has  con-  of  Qontraet 
tracted  to  sell  the  said  hereditaments  and  premises,  ^  ^^i- 
and  the  fee-simple  and  inheritance  thereof  nree  from 

all  incumbrances,  to  the  said  (purchaser)  for  the  sum 
of  3,490/. 

6.  And  whereas  the  said  (mortgagor)  hath  by  JSjiiSf 
several  payments  made  at  different  times,  considerably  mortgage 
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debt  has 
been  COOL' 
■iderably 
reduced  by 
Bubseqaent 
peymento. 


Teitatnm, 
mortgagee 
corenantBto 
surrender  to 
porehaser. 


reduced  the  said  mortgage  debt,  and  upon  an  aooount 
this  day  made  up  and  stated  between  tne  said  (mort" 
gagee)  and  {mortgagor)^  there  appears  to  be  now  due 
and  owing  to  the  said  (mortgagee),  for  prindpal  and 
interest  upon  his  said  recited  mortgage  security,  tiie 
sum  of  430/.  and  no  more,  as  the  said  {mortgagee) 
doth  hereby  testify  and  acknowledge. 

7.  Now  THIS  Indenture  witnesskth,  that  in 
pursuance  of  the  said  contract  and  in  consideration 
of  the  sum  of  430/.  sterling,  this  day  paid  by  the  said 
{purchaser)  to  the  said  (mortgagee)  (at  the  request 
and  by  the  direction  of  the  said  (mortgagor)  tes- 
tified by  his  being  a  party  hereunto  and  concurring 
herein),  the  receipt  of  which  the  said  (mortgagee) 
hereby  acknowledges,  and  also  that  the  same  is  in 
full  satisfaction  of  all  principal  moneys  and  interest 
due  to  him  on  his  said  recited  mortgage  security, 
and  therefrom  doth  by  these  presents  acquit,  ezonoste 
and  for  ever  discharge  the  said  {purchaser),  bis  exe- 
cutors, administrators  and  assigns ;  and  also  in  con- 
sideration of  the  sum  of  3,060/.  sterling  (the  residue 
of  the  said  purchase-money),  at  the  same  time  paid^by 
the  said  {purchaser)  to  the  said  (mor^agor);  the 
receipt  and  payment  in  manner  aforesaid,  of  whidi 
two  several  sums  of  430/.  and  3,060/.,  making  to- 
gether the  sum  of  3,490/.,  the  purchase-money  of 
the  said  copyhold  hereditsmadhts  and  premises,  the 
said  (mortgagor)  hereby  acknowledges,  and  tberd&om 
doth  by  these  presents  acquit,  exonerate  and  for  ever 
discharge  the  said  (purchaser),  his  heirs,  executors, 
administrators  and  assigns,  he  the  said  (mortgagee), 
(at  the  request  and  by  the  direction  of  the  said  (mort' 
aagor)  (testified  as  aforesaid),  doth  herebyfor  himself, 
his  heirs,  executors  and  administrators,  covenant  with 
the  said  {purchaser),  his  heirs  and  assigns,  that  he 
the  said  (mortgagee),  or  his  heirs,  shall  and  will,  at 
the  costs  of  the  said  (mortgagor),  his  heirs,  executors, 
administrators  or  assigns,  at  or  before  the  next 
general  or  other  court  to  be  holden  in  and  for  the 
said  manor  of  B.,  in  the  county  of  Somerset,  or  other 
the  manor  or  manors  whereof  the  said  copyhold 
hereditaments  are  holden,  procure  himself  or  uiem- 
selves  to  be  duly  admitted  under  the  said  hereinbefore 
recited  conditional  surrender  of  the  said  (mortgagor^ 
to  all  and  singular  the  said  copyhold  hereditaments 
and  premises,  and  immediately  upon  such  admissioo, 
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well  and  effectually  surrender  the  same  into  the  hands 
of  the  lord  or  lady  for  the  time  being  of  the  said  manor, 
by  the  acceptance  of  the  steward,  or  by  the  hands 
of  two  or  more  customary  tenants  of  the  said  manor, 
or  "according  to  the  custom  or  respective  customs 
thereof,  or  otherwise  well  and  sufficiently  convey  and 
assure  to  the  use  and  behoof  of  the  said  (purchaser), 
his  heirs  and  assigns,  all  that  copyhold  and  cus- 
tomary messuage  and  tenement,  lands  and  premises, 
situate,  lying  and  being  within  the  manor  of  B.,  in 
the  said  county  of  Somerset ;  all  which  premises  are 
described  in  tne  said  hereinbefore  lastly  recited  sur- 
render as  ALL  [Here  insert  particular  descrip- 
tion.^ And  all  the  estate^  right,  title  and  interest, 
both  legal  and  equitable  of  them  the  said  (mortgagee) 
and  (mortgagor)  therein ;  To  the  intent,  that  the 
said  (purchaser),  or  his  heirs,  may  be  admitted  tenant 
to  the  said  copyhold  hereditaments  and  premises. 

8.  To  HOLD  to  him,  his  heirs  and  assigns  for  ever,  Habendam 
at  the  wiU  of  the  lord  according  to  the  custom  of  the  £  ^^"^ 
said  manor,  subject  to  the  rents,  heriots,  duties,  suits, 

and  services,  therefore  due  and  of  right  accustomed. 

9.  And  further,  that  in  the  meantime,  and  until  "^^^  ^^^^ 
such  surrender  shall  be  made  and  perfected,  and  the  ^^^i^^^L^ 
said  (purchaser),  or  his  heirs,  admitted  tenant  to  the  "v^  staad 
said  copyhold  hereditaments  and  premises,  the  said  ^^f^^  ^° 
(mortgagee)  and  his  heirs,  shall  and  will  stand  and  be  purchaser. 
possessed  thereof,  in  trust  and  for  the  sole  use  and 
benefit  of  the  said  (purchaser),  his  heirs  and  assigns 

for  ever,  to  be  surrendered  and  disposed  of  from  time 
to  time  as  he  or  they  shall  direct  or  appoint. 

10.  And  ALSO,  that  the  said  (mortgagee)  hath  not  Covenant 
done  or  permitted,  or  willingly  or  knowingly  suffered,  SSeettat 
or  been  party  or  privy  to  any  act,  deed,  matter,  or  he  has  done 
thing  whatsoever,  whereby,  or  bv  reason  or  means  P^  ^^  ^ 
whereof  the  said  copyhold  hereditaments  and  pre-  *^*^^™^®'* 
mises,  or  any  part  of  the  same,  are,  is,  can,  shall  or 

may  be  impeached,  charged,  incumbered,  or  preju- 
dicially affected  in  any  manner  howsoever. 

11.  And  this  Indenture  further  witnesseth.  Farther 
that    for   the  considerations    aforesaid,    the    said  ^^^^ 
(mortgagor)  doth  by  these  presents  release,  ratify  i^rtgi^or 
and  confirm  unto  the  said  (purchaser)  and  his  heirs,  releases 
ALL  that  the  right  and  equity  of  redemption  of  him  J2iemption. 
the  said  (mortgagor),  and  of  all  those  tne  aforesaid 
copyhold  hereditaments  and  premises,  with  their  and 


CVUl 
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CoTenant 
itook  mort- 
gagor that 
mortgagee 
hasf^Hxi 


every  of 'their  rights,  members  and  appmrtenanoes ; 
And  all  the  estate,  right,  title  and  interest,  benefit, 
claim  and    demand  whatsoever,  of  him    the   said 
(mortgagor)  therein. 
Habendom        12.  To  HAVE  AND  TO  HOLD  the  said  and 

topuchaaer  aQ  and  singular  other  the  copyhold  hereditaments 
^  and  premises  hereby  released,  with  their  appurten- 

ances, unto  and  to  we  use  of  the  said  (purchaser)^ 
his  heirs  and  assigns  for  ever ;  at  the  will  of  the  loid 
according  to  the  custom  of  the  said  manor,  subject 
to  the  rents,  heriots,  duties,  suits  and  services  there- 
fore due  and  of  right  accustomed. 

13.  And  the  said  {mortgagor)  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators,  cove- 
nant with  the  said  (purchaser),  his  heirs  and  assigns, 

ri  ht  to        ^^^  (notwithstanding  any  act,  deed,  matter  or  thing 

siOTenderand  ^^t^tsoever,  done  or    permitted    by  him  the   said 

mortgagor  to  (mortgagor)  to  the  contrary)  the  said  (mortgagee)  now 

^^^^^    hath  in  himself  good  right  to  surrender,  and  the  said 

(mortgagor)  to  release  and  confirm  the  said  copyhold 

hereditunents  and  premises,  with  their  appurtenances, 

to  the  use  of  the  said  (purchaser),  his  heirs  and 

^  assigns,  in  manner  aforesaid,  according  to  the  true 

intent  and  meaning  of  these  presents. 

14.  And  also,  that  (notwithstanding  any  such  act, 
deed,  matter  or  thing  as  aforesaid)  the  same  copyhold 
hereditaments  and  premises  shall  from  henceforth 
from  time  to  time  and  at  all  times  be  peaceably  and 
quietly  held  and  enjoyed  according  to  the  limitatioDS 
hereinbefore  expressed  and  contained,  without  any 
lawful  let,  suit,  eviction,  ejection,  interruption,  moles- 
tation or  disturbance,  of  or  by  the  said  (mortgagor), 
or  any  other  person  or  persons  whomsoever,  right- 
fully claiming  or  to  claim  by,  from,  through,  under 
or  m  trust  for  him.  And  that  freely,  clearly  and 
absolutdy  indemnified  by  the  said  (mortgagor),  his 
heirs,  executors  or  admmistrators,  of  and  from  all 
estates,  rights,  titles,  liens,  charges  and  incumbrances 
whatsoever,  created  or  occasioned  by  the  said  (mort' 
gagor),  or  any  other  person  or  persons  whomsoever 
ri^tfully  claiming  or  to  claim  by,  from,  tlurough, 
under  and  in  trust  for  him,  or  by  or  through  his  ads, 
deeds,  def&ults,  privity  or  procurement.  Savk  and 
excepting  always  the  rents,  heriots,  duties,  suits  and 
services,  to  be  rendered,  paid,  done  and  performed 
to  the  lord  or  lady  of  the  said  manor  of  B.,  for  or  in 


Forqniet 
enjoymieiit. 


Freedcnn 
from  Incum* 
brances. 
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respect  of  the  said  copyhold  hereditaments  and  pre- 
mises, and  of  right  accustomed  to  be  paid  and 
performed. 

15.  And  moreover  that  the  said  (mortgagor)  Forftuther 
and  all  persons  riprhtfully  claiming  any  estate  or  awuraJ^- 
interest,  legal  or  eqmtable  in  the  said  copyhold  heredi- 
taments and  premises,  through  or  under  him,  shall 
and  will  from  time  to  time,  and  at  all  times  hereafter, 
at  the  request  and  costs  of  the  said  (purchaser),  his 
heirs  or  assigns,  enter  into,  execute  and  perfect  all 
such  further  acts,  deeds,  devices,  conveyances,  sur- 
renders and  assurances  whatsoever,  for  the  further, 
better  or  more  perfectly  or  satisfactorily  surrendering, 
assuring  and  confirming  the  said  copyhold  heredita- 
ments and  premises,  with  their  appiLrtenances,  unto 
and  to  the  use  of  the  said  (purchaser),  his  heirs  and 
assigns,  at  the  will  of  the  lord,  acoordhig  to  the  cus- 
tom of  the  said  manor,  and  the  true  intent  and 
meaning  of  these  presents,  as  the  said  (purchaser), 
his  heirs  or  assigns,  or  his  or  their  counsel  in  the  law, 
shall  require. 

In  withbss,  &c. 


cz 


PRECBDENTS. 


No.  XL. 

Como9y<mee  in  fee  to  a  purchater  of  freehold  property  iJuarged 
unih  an  ammUy^  the  cammUmt  on  receimng  a  portion  of  the 
pureha$e'^money  concurring  to  releaee  her  interest.  Varia- 
tion where  the  annuitant  concure  without  receiving  anjf 
eontideration. 


Parties. 


1.  Parties. 

2.  Bedtal  of  will  oreating  an- 
nni^,  and  devising  premises  te 
yendor. 

3.  Of  death  of  testator,  and 
probate  of  his  will. 

4.  Of  contract  to  sell. 

5.  That  annuity  still  remains 
charged  on  premises,  and  that 
annuitant  has  a^treed  to  concur 
in  oonye]rance  for  the  purpose 
of  releasing  the  same. 


Recital  of 
will  creating 
annuity,  and 
devising 
premises  to 
vendor. 


Of  death  of 
testator,  and 
probate  of 
hiswilL 


6.  Testatum,  by  which  voider 
conveys. 

7.  Habendum  to  purchaser  in 
fee. 

8.  Further  testatum,  by  which 
annuitant  releases  annuity. 

9.  Covenant  from  annuitant 
that  premises  shall  be  held  dis- 
charged of  annuity. 

A.  Substituted  clause,  where 
the  annuitant  concurs  without 
receiving  any  consideration. 


1.  THIS  INDENTURE,  made  the  day 
of  A.D.  185  ,  BETWEEN  (veudor),  of,  &c., 
of  the  first  part,  (annuitant),  of,  &c.,  of  the  second 
part,  and  (purchaser),  of,  &c.,  of  the  third  part. 

2.  Whereas  (testator),  late  of,  &c.,  esquire,  de- 
ceased, bj  his  hurt  will,  legally  executed  and  attested, 
bequeathed  unto  his  daughter,  the  said  (annuitanty, 
one  clear  yearly  rent-charge  or  annuity  of  lOOL 
payable  quarterly,  during  the  term  of  her  natural  life, 
as  in  the  now  reciting  will  is  expressed ;  and  the  said 
(testator)  charged  the  payment  of  the  same  upon  all 
his  real  and  personal  estate.  And  all  the  rest,  residue 
and  remainder  of  his  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  and  all  other  his  reed  and 
personal  estate  whatsoever  and  wheresoever,  the  said 
(testator)  gave  and  devised  to  his  son  the  said 
(vendor)  and  his  heirs.  To  hold  to  him,  his  heirs, 
executors,  administrators  and  assigns  for  ever,  and 
appointed  the  said  (vendor)  sole  executor  of  his  said 
will. 

3.  And  whereas  the  said  (testator)  died  on  or 
about  the  day  of  18         ,  without 
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having  altered  or  revoked  his  said  will,  which  was 
dulj  proved  by  the  said  (vendor)  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  on  or  about 
the  day  of 

4.  And  whereas  the  said  (vendor)  has  contracted  2f  ^u*'**^ 
to  sell  the  fee-simple  and  inheritance  of  the  heredita- 
ments and  premises  hereinafter  described  (and  which 
form  a  portion  of  the  lands  and  hereditaments  com- 
prised in  the  said  hereinbefore  recited  will  of  the 
said  (testator),  deceased)  to  the  said  (purchaser),  free 
from  all  incumbrances,  for  the  sum  of  6,5002. 

6.  And  WHERBAs(a)  the  said  annuity  of  100/.  ^»*  annuity 
being  charged  upon  the  said  hereditaments  and  pre-  charged  on" 
mises,  together  with  the  rest  of  the  real  and  personal  premises, 
estate  of  the  said  testator  deceased,  the  said  (annui-  ^n^iUant 
tant)  hath  agreed  to  concur  in  these  presents  and  to  has  agreed 
release  her  said  annuity,  upon  receiving  the  sum  of  *®  conc"  in 
1,250Z.  out  of  the  said  purchase-moneys.  forlhe^^^ 

6.  Now  THIS  Indenture  witnesseth,  that  in  purpose  of 
pursuance  of  the  said  recited  contract,  (6)  and   in  JJ^Jf"^***® 
consideration  of  the  sum  of  1,2502.  sterling  (part  of 
the  purchase-money),  paid  by  the  said  (purchaser)  to  ^y^hvSii^^ 
the  said  (annuitant)  on    the   execution  hereof,  the  conveys, 
receipt  of  which  the  said  (annuitant)  hereby  acknow- 
ledges,  and  therefrom  doth  release,  exonerate  and  for 


(a)  If  the  animitant  concurs  without  any  oonflideration, 
sabstitute — 

A.  ''And  whereas   the   said  annuity  of  1002.  Recital  of 
being  as  aforesaid  charged  upon  the  whole  of  the  real  b?^^[Jinf 
and  personal  estate  of  the  said  testator  of  very  con-  to  release 
siderable  value  over,  above  and  besides  the  heredita-  ^^^J^^* 
ments  and  premises  hereinafter  described,  and  the  ^^^gany 
said  (vendor)  being  desirous  of  relieving  the  said  considera- 
hereditamentis  and  premises  from  the  said  annuity,  in  ^°' 
order  to  convev  a  perfect  and  unincumbered  title  to 
the  saiii  (purcnaser),  hath  requested  the  said  (anntti- 
tant)  to  release  the  same  premises  from  such  charge, 
which  she  hath  agreed  to  do,  being  perfectly  satisfied 
with  the  security  of  the  remaining  real  and  personal 
estate  on  which  the  same  is  charged  as  aforesaid.^ 


j> 


(b)  If  the  amiaitant  releases  without  receiving  any  considerii- 
tioQ  the  words  within  brackets  must  be  omitted. 
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ever  discharge  the  said  ^purchaser)  his  heirs^  eze- 
oixton,  administrators  ana  assigns;  also,  in  con- 
sideration of  the  further  sum  of  5,250^.(c)  (the 
remaining  part  of  the  said  purchase-money),  at  the 
same  time  as  aforesaid  paid  hj  the  said  (purchaser) 
to  the  said  (vendor),  the  receipt  of  which  the  said 
(vendor)  hereby  acknowledges,  and  therefrom  doth 
release,  exonerate,  and  for  ever  discharge  the  said 
(purchaser)^  his  heirs,  executors,  administeLtors  and 
assigns,  he  the  said  (vendor),  doth  by  these  presents 
grant,  release  and  confirm  unto  the  said  (purchaser), 
and  his  heirs,  all,  &c.  [Here  describe  theparceU: 
INSERT  general  words^  aU^estate  clause,  but  omitting 
ail'deeds  clause,  ut  ante,  No.  I.,  clause  5.] 
Habendiim  7.  To  HAVE  AND  TO  HOLD  the  Said  ,  and 

la  S^^^'^*^'^  ^  '^^  singular  other  the  hereditaments  and  premises 
hereinbefore  described,  and  hereby  granted  and  re- 
leased, with  their  appurtenances,  unto  the  said  (/mr- 
chaser)  and  his  heurs,  to  the  use  of  the  said 
(purchaser),  his  heirs  and  assigns  for  ever  {d). 

Further  8.  AnD  THIS  INDENTURE  FURTHER  WITNESSETH, 

*«g^«m  by  ii^  in  consideration  of  the  premises,  she,  the  said 
nnitant  '     (annuitant),  doth  by  these  presents  remise,  release 
reioMes        and  for  ever  quit  claim  unto  toe  said  (purchaser)  and 
""*"**^'       his  heirs,  ALL  that  the  said  annuity  of  100?.  so  granted 
to  her,  the  said  (annuitant),  for  the  term  of  her  natural 
life,  and  charged  upon  the  said  hereditaments  and 
premises  hereb;^  granted  and  released  by  the  said 
nereinbefore  recited  will  of  the  said  (testator)  deceased 
as  {foresaid.    To  the  intent  that  the  said  (pur- 
chaser),  his  heirs  and  assigns,  and  the  hereditaments 
and  premises  hereby  granted  and  released,  may  be 
effectually  released,  exonerated  and  for  ever  discharged 
therefirom,  and  from  all  the  powers  and  remedies  for 
recovering  and  enforcing  the  pavment  thereof,  and  of 
and  firom  all  claims  and  demands  whatsoever  in  rela- 
tion thereto. 
Ciorenant  9.  And  the  said  (annuitant),  doth  hereby  for  her- 

t"'?!*^?'**"  ^®^*  ^^^  heirs,  executors  and  administrators,  covenant 
pranisM       with  the  said  (purchaser),  his  heirs  and  assigns,  that 


(e)  If  the  annuitant  oonyeys  without  consideration  the  fnll 
amount  of  pnrchase-monej  most  be  here  stated. 

(d)  If  the  property  b  to  be  limited  to  dower  uses,  insert 
cUroses  for  that  purpose,  ut  ante,  No.  L,  danse  7. 
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the  said  hereditaments  and  premises  hereby  granted  J^^  ^f^ 
and  released,  with  their  appurtenances,  shall  hence-  of  ann^. 
forth  from  time  to  time  and  at  all  times  hereafter,  be 
held  and  enjoyed  by  the  said  (purchaser),  his  heirs 
and  assigns,  freed  and  discharged,  or  otherwise  well 
and  sufficiently  protected,  saved  harmless,  and  kept 
indemnified,  of  and  from  the  said  annuity  of  100/.  in 
the  same  manner  as  if  the  same  had  never  been 
charged  thereon  by  the  said  hereinbefore  recited  will 
of  the  said  {testator)  deceased,  or  in  any  other  manner 
howsoever.  [Add  usital  qualified  covenants  for  title 
from  vendor,  ut  ante.  No.  I.,  clauses  8  ^o  11  inclusive, 
pp.  ill.,  iv.  Insert  also  recital  that  title-deeds 
relate  to  other  property  of  the  vendor  of  greater  value, 
and  covenant  for  their  production,  ut  ante.  No.  XVIL, 
clauses  3,  4,  pp.  xlviii.,  xlix.] 
In  witness,  &c. 


eziT 
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N0.XLI. 


Parties. 


Be-HfraiU  of  an  ammUy  charged  tipon  real  estate^  whick  had 
been  extit^ftdshed  bjf  the  atmnUant  concurring  in  a  releate  of 
part  o/the  Jandt  out  qf  which  it  vxu  payableJ(jnt) 


I.  Parties. 

8.  Becital  ef  deed  by  which 
part  of  the  lands  charged  with 
annuity  are  conreyed  to  pur- 
chaser. 


3.  Testatum,  by  which  the 
owner  of  the  lands  regnmts  the 
annuity  to  be  Issuing  out  the  re- 
maining reid  property. 

4.  Power  of  distress. 


Becital  of 
deed  by 
which  part 
of  the  lands 
charged  with 
the  annuity 
are  conveyed 
to  purchaser. 


1.  THIS  INDENTURE  made  the  day 
of  A.D.  185  ,  BETWEEN  (present  grantor  of 
rent-charge  or  annuity),  of,  &c.,  of  the  one  part,  and 
{annuitant),  of,  &c.,  of  the  other  part. 

2.  Whereas  by  indenture  bearing  even  date  with 
these  presents,  but  executed  previously,  and  made 
between  the  said  (arantor)  of  the  one  part,  and  (jpur- 
chaser)  of  the  other  part;  Afteb  reciting  that 
(testator),  late  of,  &c.,  esauire,  deceased,  had  by  his 
last  will,  dated  the  day  of  ,  devised  all  his 
real  estate  unto  and  to  the  use  of  the  said  (grantor), 
his  heirs  and  assigns,  charged  with  one  yearly  rent- 
charge  or  annual  sum  of  100/.,  payable  to  the  said 


Practical  (a)  As  a  rent-charge  issues  equally  out  of  eveiy  part  of  the 

observations,  land  chargeable  with  tiie  payment  of  it,  a  release  of  any  part  of 
the  land  will,  by  implication  of  law,  tmless  otherwise  declared 
between  the  parties,  be  an  exoneration  of  the  whole:  (Go.  Liti 
148;  2  Boll.  Abr.  414.)  In  case,  therefore,  as  in  a  last  pre- 
cedent (No.  XL.)  lands  chargeable  with  a  rent-cluu^e  are  soM, 
and  the  annuitant  concurs  in  the  sale  and  releases  the  pur- 
chased lands,  such  release  will  operate  as  an  extingui^ment  d 
the  whole  rent-charge:  but  if  the  owner  of  the  lands  was  to 
grant  that  the  grantee  shall  disfawn  for  the  rent,  the  whole 
rent-charge  will  be  preserved;  because  such  power  of  distress 
amounts  to  a  new  grant:  (Co.  Litt.  147;  Abr.  236.)  The 
best  mode  of  attaining  this  new  object,  seems  to  be  a  deed  of 
grant  and  covenant  from  the  owner  of  the  lands,  that  the  re- 
maining landd  shall  remain  chargeable  with  the  whole  rent- 
charge,  with  a  power  of  distress  in  case  of  nonpayment,  as  in 
the  above  precedent. 
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(annnitani)  during  the  term  of  her  natural  life  as 
therein  mentioned;  and  also  that  the  said  testator 
had  died  without  altering  or  revoking  his  said  will, 
which  had  heen  duly  proved  in  the  Prerogative 
Court  of  the  Archhishop  of  Canterhury;  And  also 
RECITING  that  the  said  (grantor)  having  contracted 
to  sell  the  hereditaments  and  premises  thereinafter 
described,  which  formed  a  portion  of  the  said  testa- 
tor's real  estate,  to  the  said  (purchaser),  and  that  the 
said  (anutdtant)  had  agreed  to  release  the  portion  of 
the  hereditaments  so  contracted  to  be  sold  from  the 
said  annuity,  being  perfectly  satisfied  with  the  security 
of  the  remainder  of  the  real  and  personal  estate  of  the 
said  (testator)  so  charged  therewith;  It  is  wit- 
nessed, that  in  consideration  of  1,250/.  sterUng,  paid 
by  the  said  (purchaser)  to  the  said  (grantor),  and  for 
the  nominal  pecuniarv  consideration  therein  expressed 
to  be  paid  by  the  said  (purchaser)  to  the  said  (anntti- 
tant),  the  said  (grantor)  did,  by  the  now  reciting  in- 
denture,  grant  and  release  unto  the  said  (purchaser) 
and  his  heirs,  all  [Here  describe  parcels  con* 
veyed  by  the  recited  deedJ]  To  hold  the  same,  with 
their  appurtenances,  unto  the  said  {purchaser)  and 
his  heirs ;  To  the  use  of.  the  said  (purchaser),  his 
heirs  and  assigns  for  ever.  And  it  is  by  the  now 
reciting  Indenture  further  witnessed,  that 
for  the  consideration  aforesaid,  the  said  (annuitant  did 
remise,  release  and  quit  claim  unto  the  said  (pur- 
chaser) and  his  heirs,  all  that  the  said  annuity  of 
100/.,  so  granted  to  her  the  said  (annuitant)  for  the 
term  of  her  life,  and  so  charged  as  aforesaid  upon 
the  hereditaments  and  premises  thereby  granted  and 
released,  to  the  intent  that  the  same  premises 
might  be  wholly  exonerated  therefrom. 

3.  Now  THIS  Indenture  witkesseth,  and  it  is  Testatum 
hereby  declared  and  agreed  by  and  between  the  said  Jj^of  toe 
parties  hereto,  and  particularly  the  said  (grantor),  lands 
DOTH  by  these  presents  for  himself,  his  heirs,  exe-  Jn^Sty  to^* 
cutors  and  administrators,  covenant,  promise,  grant  be  iss^g 
and  agree,  with  and  to  the  said  (annuitant),  her  exe-  out  of  the 
cutors,  administrators  and  assigns,  that  all  the  real  ^^^ert^f 
estate  of  the  said  (testator)  deceased,  so  devised  by 
him  as  aforesaid,  and  not  comprised  in  the  said 
hereinbefore   recited  indenture,  bearing  even  date 
herewith,    shall   from   henceforth  be  charged  and 
chargeable  with  the  said  annuity  or  yearly  rent-charge 
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of  100/.  to  be  paid  and  payable  to  tbe  said  (janmutaU) 
and  ber  aBngns  for  and  during  the  term  of  her 
Datmal  life,  by  four  quarterly  payments,  on  tbe 
day  of       ,  the  day  of  ,  the  day  of 

,  and  tbe  day  of  in  eveiy 

year;  the  first  quarterly  payment  to  be  made  on  the 

day  of  next. 

Ponrarof  4.  Aud  rr  IB  hbsebt  fubthbb  dbclaked  aid 

▲oxsBD,  that  in  case  any  quarterly  payment  of  the 
said  annuity  or  yearly  rent-charge  shall  be  in  anev 
for  the  space  of  fourteen  days  next  after  any  of  the 
days  whereon  the  same  ought  to  be  paid  as  aforesaid, 
THBN,  and  in  such  case,  and  so  often  as  the  same 
shall  happen,  it  shall  be  lawful  for  the  said  {a$uuutsaU\ 
or  her  assigns,  to  enter  upon  the  said  hereditamenfci 
and  premises  so  charged  therewith  as  lastafoTe8aid,ani 
then  and  there  to  distrain  for  the  same  in  like  maiuier 
as  in  the  case  of  distress  taken  for  nonpayment  of 
rent  reserved  upon  common  leases,  to  thb  nrrBrr 
^t  thereby,  and  therewith,  the  said  (annuitafU),  and 
her  assigns,  may  be  fully  paid  and  satisfied  the  said 
annuity  or  rent-charge  of  100/.,  and  all  costs  ani 
expenses  attending  the  nonpayment  and  recoveiyof 
tike  same. 
In  witnsbb,  &c. 
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No.  XLII. 

^imoeyance  in  fee  of  property  charged  mth  an  annuity  of 
1002.  per  annum,  the  vendor  undertaking  to  convey  another 
estate  to  trustees  by  way  of  indemnity  against  the  in- 
cumbrance. 


L  Parties. 

9.  Recital  of  setflement,  by 
rbich  a  rent-charge  of  10(tf.  waa 
imited  to  the  vendor's  mother 
tar  life,  and  the  lands  to  vendor's 
kfher  for  life,  with  remainder 
o  tnuteea,  to  preserve,  Ac., 
vith  remainder  to  his  first  and 
ittier  sons  in  tall  male  general 

a.  Of  death  of  &ther,  leaving 


his  widow,  and  vendor,  his  heir 
in  tail,  him  surviving. 

4.  Of  disentailing    deed,   bv 
which  vendor  barred  the  entadl. 

5.  Of  agreement  to  purchase. 
€.  Tliat  the  premises  so  sold 

forming  part  of  the  lands  chai^ged 
with  the  rent-charge  of  lOOf., 
vendor  had  agreed  to  convej 
other  lands  by  way  of  indemnity. 


1.  THIS    INDENTURE,  made  the  day  Fifties. 
if                 A.D.  185    ,  BETWEEN  {vehdor\  of,  &c., 

if  the  first  part^  {purchaser),  of,  &c.,  of  the  second 
lart,  and  (purchaser's  dower  trustee)^  of,  &c.,  of  the 
hird  part. 

2.  Whereas,  hj  indentures  of  lease  and  release.  Recital  of 
bearing  date  respectively  on  or  about  the  and  ?!f^J?^Jf^ 

days  of  in  the  year  ,  the  indenture  mil^hwge 

if  release  beinff  made  between  (father  of  vendor)  of  of  looi.  was 
ihe  first  part,  (mother  of  vendor),  (therein  described  ^^^^ 
18  (A.  B.),  spinster),  of  the  second  part,  aind  (two  mother  for 
trustees)  of  the  third  part  (beincr  a  settlement  made  }^J^  !^^ 

IX  j'AiA*  «  landslimited 

jreviously  to,  and  m  contemplation  of,  a  marriage  to  vendor*s 
^n  intended  between  the  said  (father)  and  (mother),  father  for 
ind   which  was  shortly  afterwards  duly  had  andJU^dSrto 
lolemnized),  the  hereditaments  and  premises  herein-  tmstees  to 
kfter  described,  and  which  are  intended  to  be  hereby  £^JI7|^ 
granted  and  released,  were,  with  other  hereditaments  remainder  to 
md  premises,  conveyed  and  assured  unto  the  said  u^flnt  and 
[inutees)  and  their  heirs  to  certain  uses  therein  de-  Si^  msJe 
dared  (that   is  to    say),  until   the  said  intended  geneno. 
manriage,  to  such  and  the  same  uses  as  the  said 
bereditoments  and  premises  then  stood  limited ;  and 
immediately  after  the  solemnization  of  the  said  in- 
bended  marriage,  to  the  use  and  intent  that 
die  said  (mother),  in  case  she  should  survive  the  said 
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PRECEDENTS. 


Of  death  of 
father  leav- 
inghia 
vidow,  and 
rendor,  his 
heir  in  tail, 
himsor- 
Tiving. 


Of  disentail- 
ing deed,  by 
which  ven- 
dor barred 
the  entail. 


(father),  and  ber  assigns  should,  afiier  his  decease, 
yearly,  and  every  year  during  the  remainder  of  her 
natural  life,  receive  out  of  the  said  hereditaments  aDd 
premises  the  yearly  sum  of  1002.  sterling  for  ber 
jointure,  and  in  lieu  or  bar  of  dower,  with  powenof 
distress,  entry  and  sale  for  securing  the  due  payment 
of  the  same,  and  subject  thereto,  to  the  use  of  ibe 
said  (father)  and  his  assigns  for  and  during  the  tern 
of  his  natural  life,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  the  said  (trustta) 
and  their  heirs  during  tlie  life  of  the  said  (father), 
UPON  TRUST,  to  preserve  the  contingent  remainders 
thereinafter  limited,  and  after  his  decease,  to  tbi 
USE  of  the  first  and  other  sons  of  the  said  intended 
marriage  successively,  and  in  remsdnder  one  after  the 
other  in  tail  male  general,  with  divers  remainden 
over,  with  the  ultimate  remainder  to  the  usb  of 
the  said  (father),  his  heirs  and  assigns  for  ever. 

And  whereas  the  said  (father)  died  on  or  abort 
the  day  of  ,  in  the  year  leaving  tlie 

said  (mother),  his  widow,  and  the  said  (vendor),  the 
only  issue  of  the  said  marriage,  his  heir  in  tail  hio 
surviving,  who  thereupon  entered  upon  and  becfune 
tenant  in  tail  (among  divers  other  lands  and  heredita* 
ments)  of  the  hereditaments  and  premises  herdnaftff 
described,  and  which  are  intended  to  be  heieb^ 
granted  and  released. 

4.  And  WHEREAS  by  indenture  bearing  date  on  of 
about  the  day  of  last,  and  made  between  tiie 
said  (vendor)  and  (christian  name)  his  wife,  of  theoM 
part,  and  {trustee  to  uses)  of  the  other  part,  rris  wi» 
NESSED,  that  for  the  purpose  of  barring  the  estate  tai 
of  the  said  (vendor)  in  the  hereditaments  andpremiMi 
therein,  and  hereinaffcer  described,  and  all  estates  ex* 
pectant  thereon,  the  said  (vendor)  did  thereby  gi«i^ 
release  and  confirm,  and  the  sud  (christian  lume)^ 
wife,  for  the  purpose  of  releasing  her  right  of  dowef 
in  the  same  premises,  did  thereby  remise,  relei« 
and  quit  claim  unto  the  said  (trustee  to  uses),  and  v 
heirs,  all  and  singular  the  hereditaments  and  pteaxof^ 
therein  and  hereinaffcer  described,  and  intended  to  ^ 
hereby  granted  and  released ;  To  hold  the  sam^ 
with  their  appurtenances,  unto  the  said  (trustt^^ 
uses)  and  his  heirs,  freed  and  discharged  from  iJl 
estates  tail  of  the  said  (vendor),  and  all  estates,  iigl>^ 
titles,  interests  and  powers  to  take  effect  after,  or  m 
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iefeasance  of  such  estates  tail ;  To  such  uses,  upon 
such  trusts,  and  for  such  ends,  intents  and  purposes  as 
kbe  said  (vendor)  should  by  deed  or  deeds  appoint,  and 
in  default  of  such  appointment,  and  subject  thereto, 
ro  THE  USE  of  the  said  (vendor)  and  his  assigns  for 
Qie  term  of  his  natural  life,  without  impeachment  of 
vraste,  with  a  limitation  to  the  use  of  the  said  (trustee 
\o  uses),  his  executors  or  administrators,  during  the 
life  of  and  in  trust  for  the  said  (vendor)  and  his  as- 
signs, with  the  ultimate  limitation  to  the  use  of  the 
said  (vendor),  his  heirs  and  assigns  for  ever. 

5.  And  whebeas  the  said  (vendor)  a  short  time  Of  agree- 
since  contracted  to  sell  the  hereditaments  and  premises  ^rchaSe. 
hereinafter  described,  and  the  fee-simple  and  inherit- 
ance thereof  free  from  all  incumbrances  to  the  said 
(purchaser^,  for  the  sum  of  4,776^. 

6.  And  whebeas  the    said    hereditaments    and^^atthe 
premises  so  sold    and   conveyed    and   assured    as  Swfoming 
aforesaid,  formed  a  portion  of  the  hereditaments  part  of  the 
oomprised  in  the  said  hereinbefore  recited  indenture  ^"JL^  ^th 
of  settlement,  and  so   as  aforesaid    charged  with  the  rent- 
the  said  rent-charge  of  lOOL,  payable   to  the  said  ^{JJJ*®  °' , 
(mother)  during  her  life,  and  for  the  purpose  of  in-  had  agreed^^ 
demni^^g  the  said  (purchaser)  against  all  claims  to  conrey 

in  respect  of  the  said  rent-charge,  the  said  (vendor)  ^j^^^ 
hath  agreed  by  an  indenture  intended  to  bear  even  date  mdemnity 
herewith,  to  convey  other  lands  and  hereditaments  of  against  the 
him  the    said  (vendor)  to  certain  trustees  therein  *^™®* 
named ;  In  trust  in  the  first  place  to  pay  and  dis- 
duirge^the  aforesaid  rent-charge,  and  keep  the  said 
hereditaments  and  premises,  intended  to  be  hereby 
granted  and  released,  efiPectually  exonerated  therefrom, 
and  the  said  (purchaser),  his  appointees,  heirs  or  as- 
signs, fiilly  indemnified  from  the  payment  thereof, 
and  all  claims  and  demands  in  respect  of  the  payment 
of  the  same.     [Insert  testatum,  by  which  vendor  ap^ 
points ;  also  further  testatum,  by  which  he  grants  and 
releases ;  also  habendum  to  uses  to  bar  dower ;  ajubo 
declaration  to  debar  widow  of  dower  and  qualified 
covenants  for  tide,  ut  ante.  No.  I.,  clauses  6  to  11  in- 
clusive, pp.  iii.,  iv.] 
In  witness,  &c. 
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No.  XLIII. 


PartlM. 


Recital  of 
conrey- 
anceto 
porcliMer. 


Testfttonif 
by  which 
vendor 
oiDDTeysto 
tnutees. 


Comwyonoe  mfu  to  UrutUesfor  thepurpoee  ofmdemnifymga 
punAcuer  agamtt  a  rent-charge  charged  tspon  other  jnvpeHs 
told  and  comoeged  to  him  bg  the  present  grantor. 


1*  Psrtlee* 

3.  Redtal  of  eonTeymoe  to 
pnrchawr. 

8.  Testatum,  by  which  Tendor 
oonToys  to  tnutaee. 

4.  Habendam  to  uses  therein- 
after declared. 

6.  Tnutees  to  receive  rent- 
eharge  peyaUe  quarterly. 


6.  Pow«r  of  distress. 

7.  Power  of  entry. 

8.  Ultimate  use  to  vendor. 

9.  Declaration  that  rest- 
charge  is  so  limited  as  an  is- 
demnitv  against  the  rent-chane 
charged  upon  the  purdused 
premises. 


1.  THIS  INDENTURE,  made  the  daj 
of  ,A.D.  185  ,  BETWEEN  (vcndoT  tn  last  prece- 
dent), of,  &c.,  of  the  first  part;  (two  trustees),  of, 
&c.,  of  the  second  part ;  and  {purchaser  in  the  last 
precedent),  of,  &c.,  of  the  third  part. 

2.  Whereas  by  indenture  of  grant  and  release 
bearing  even  date  herewith,  and  made  between  the 
said  {vendor)  of  the  first  part,  the  said  {purchaser)  of, 
&c.,  of  the  second  part,  and  {purchaser's  dower  trustee) 
of  the  third  part ;  After  reciting  (amoDgst  otber 
things),  that  the  said  {vendor)  had  contracted  to  sdl 
the  hereditaments  and  premises  thereinafter  described 
to  the  said  {purchaser)^  free  from  all  incumbrances, 
for  the  sum  of  4,766/.,  and  that  the  said  here- 
ditaments, being,  together  with  other  lands  and 
hereditaments,  charffed  with  a  rent-charge  of  lOOl 
payable  to  the  said  {mother)  during  her  life,  se- 
cured to  her  by  her  marriage  settlement,  the  sai' 
{vendor)  had,  for  the  purpose  of  indemnifying  the 
(purcluiser)  against  the  said  rent-charge,  afp«ed 
convey  other  l^ds  and  hereditaments  of  him  the 
{vendor),  upon  the  trusts  and  in  manner  therei 
appearing. 

3.  Now  this  Indenture  witnessbth,  thatiil 
pursuance  of  the  said  redted  agreement,  and  in  con- 
sideration of  the  sum  of  5s,  sterling,  paid  by  the  said 
(trustees)  to  the  said  {vendor)  on  the  execution  hemi 
tibe  receipt  whereof  is  hereby  acknowledged,  he  tbo 
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aaid  (vendor)  doth  by  these  presents  grant,  release 
and  confirm  unto  the  said  (trustees)  and  their  heirs, 
ALiii,  &c.  [Here  describe  parcels^,  and  all  rights, 
members  and  appurtenances  to  the  said  premises  be- 
longing or  appertaining;  and  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him 
the  said  (vendor)  therein :  together  with  all  deeds, 
evidences  and  writings  relating  to  the  title  thereof,  in 
tbe  custody  or  power  of  the  said  (vendor),  or  wluch 
lie  can  obtain  without  suit. 

4.  To   HAVE   AND  TO  HOLD  the  Sald  and  Habendum 

all  and  singular  other  the  hereditaments  and  premises  {h^^fter 
bereinbefore  described,  and  hereby  granted  and  re-  declared. 
leased,  with  their  appurtenances,  unto  the  said 
^trustees),  their  heirs  and  assigns,  to  the  uses, 
upon  the  trusts,  and  for  the  ends,  intents  and  pur- 
poses, and  with,  under  and  subject  to  the  powers, 
provisoes,  declarations  and  agreements  hereinaffcer 
expressed  and  declared  (that  is  to  say), 

5.  To    THE    USE     AND     INTENT     that    the     Said  Trnstees 

(trustees),  their  heirs  and  assigns,  shall  from  hence-  ^  receive 
forth  for  ever  hereafter,  have,  receive  and  take  one  plyabie"^* 
annual  sum  or  yearly  rent  of  120/.,  to  be  yearly  quarterly. 
issuing  out  of,  and  chargeable  upon,  the  said  here- 
ditaments and  premises  hereby  granted  and  released, 
and  to  be  payable  and  paid  to  the  said  (trustees), 
their  heirs  and  assigns,  by  four  equal  quarterly  pay- 
ments, on  the  25th  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September,  and  the  25th  day 
of  December,  in  every  year,  without  deduction ;  the 
first  quarterly  payment  to  be  made  on  the  25th  day 
of  March  next. 

6.  And    to    this    further    use    and    intent.  Power  of 

that  in  case  the  said  annual  sum  of  120^.  shall  be  in  <^^re»- 
anrear  and  unpaid  in  the  whole,  or  in  part,  by  the 
space  of  twenty-one  days  next  after  any  of  the  days 
or  times  whereon  the  same  is  hereinbefore  appointed 
to  be  paid  as  aforesaid,  then  and  in  such  case,  and 
from  time  to  time  so  often  as  the  same  shall  happen, 
it  shall  be  lawful  for  the  said  (trustees),  their  heirs 
and  assigns,  into  or  upon  all  or  any  part  of  the  said 
hereditaments  and  premises  to  enter,  and  then  and 
there  to  distrain  for  the  sud  annual  sum  of  120/., 
and  all  arrears  thereof,  and  the  distresses  there  found 
to  dispose  of  in  the  same  manner,  as  in  the  case 
of  rents  reserved  upon  leases  for  years:  to  the 
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INTENT,  that  the  said  (trustees),  their  heirs  and  as- 
signs^ shall  be  fully  satisfied  and  paid  the  said  annual 
sum  of  1202.,  and  all  expenses  incurred  by  the  non- 
paymeift  thereof. 

7.  And  to  this  further  use  and  intent, 
that  in  case  the  said  annual  sum  of  1202.,  or  any  pait 
thereof,  shall  be  in  arrear  or  unpaid  for  the  space  of 
twenty-eight  days  next  after  any  of  the  days  or  times 
whereon  the  same  is  hereinbefore  appointed  to  be 
paid  as  aforesaid,  then  and  in  such  case,  it  shall  be 
lawful  for  the  said  (trustees),  their  heirs  and  assigns, 
and  although  no  legal  demand  should  have  been 
made  of  the  said  sum  of  120/.,  into  and  upon  the 
said  hereditaments  and  premises,  or  into  and  upon 
any  parts  thereof,  in  the  name  of  the  whole  to  enter, 
and  the  rents  and  profits  thereof  to  receive  and  take 
for  their  own  use  and  benefit,  until  they  shall  be  fully 
satisfied  and  paid  the  said  annual  sum  of  1202.  and 
all  arrears  thereof,  and  so  much  of  the  same  as  shall 
grow  due  during  such  time  as  they  shall  continue  in 
possession,  and  all  expenses  to  be  incurred  by  the 
non-payment  thereof;  such  possession,  when  taken, 
to  be  without  impeachment  of  waste,  and  subject  to 
the  said  annual  sum,  and  the  powers  thereby  giyen 
for  enforcing  payment  of  the  same, 

8.  To  the  use  of  the  said  (vendor),  his  heirs  and 
assigns  for  ever. 

9.  And  it  is  hereby  declared  and  agreed, 
by  and  between  the  said  parties  to  these  presents, 
that  the  said  annual  sum  of  1202.,  and  the  said 
powers  and  authorities  for  enforcing  the  payment 
thereof,  hereinbefore  limited  to  the  said  (trustees), 
their  hebs  and  assigns,  are  so  limited,  in  trust  to 
protect,  save  harmless,  and  keep  indemnified  the  said 
(purchaser),  his  heirs,  appointees,  executors,  adminis- 
trators and  assigns  respectively,  of,  from  and  against 
the  said  rent-charge  of  1002.,  so  charged  upon  the 
said  hereditaments  and  premises  comprised  in  the 
said  indenture  bearing  even  date  herewith,  by  tho 
said  hereinbefore  recited  indenture  of  settlement  and 
so  payable  to  the  said  (mother)  for  her  life  as  aforesaid; 
and  also  of  and  from  all  dislaresses,  evictions,  actioni, 
suits,  costs,  losses,  charges  and  expenses,  which  may 
be  made,  instituted,  prosecuted,  paid  or  borne  by  the 
said  (purchaser),  his  heirs,  executors,  administntoa 
or  assigns,  for  or  on  account  of  the  said  rent-chaige, 
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or  in  relation  thereto ;  and  (notwithstanding  anything 
hereinbefore  contuned),  it  shall  not  be  lawful  for  the 
said  (trustees)^  their  heirs  or  assigns^  und^r  or  by 
virtue  of  these  presents,  to  raise  and  levy  all  or  any 
part  of  the  said  sum  of  120Z.  until  the  said  {pur- 
chaser), his  heirs,  appointees,  executors,  administrators 
or  assigns  shall  by  due  course  of  law  be  compelled  to 
pay  the  said  annuity  of  100^.  so  charged  upon  the 
said  hereditaments  and  premises  so  purchased  by  him 
as  aforesaid,  or  until  the  same  shall  be  lawfully  le>'ied 
upon  the  same  premises,  or  the  said  (purchaser),  his 
heirs,  appointees,  executors,  administrators  or  assigns, 
to  avoid  distress  or  action,  shall  pay  the  same.    But 
if  the  said  rent-charge  of  lOOZ.  shall  at  any  time  be  so 
levied   or    paid   as    lastly  hereinbefore    mentioned, 
THEN  and  in  such  case,   the  said  {trustees),  their 
heirs  and  assigns,  do  and  shall  from  time  to  time  levy 
and  raise  such  sum  and  sums  of  money  as  will  answer 
and  pay  the  same,  or  so  much  thereof  as  shall  be 
sufficient  to  pay  and  satisfy  the  said  {purchaser),  his 
heirs,  appointees,  executors   administrators  and  as- 
signs, the  same  sums  respectively,  or  so  much  thereof 
as  shall  be  so  levied  as  aforesaid;  and  also  the 
amount  of  all  expenses  incurred  in  or  about  the 
premises;    and  do  and  shall    pay  and   apply  the 
moneys  so  to  be  raised  accordingly.    And  subject 
to  the  trusts  aforesaid,  it  is  hereby  declared  and 
agreed,  that  the  payment  of  the  said  annual  sum  of 
120/.,  which  shall  become  due  from  time  to  time, 
shall  be  considered  in  equity,  and  for  all  beneficial 
purposes,  extinguished  in  the  said  lands  and  here- 
ditaments. 
In  witness,  &c. 
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No.  XLIV. 

Conveyance  of  a  remainder  infeet  limited  hy  way  ofexeaOory 
devise^  to  a  purchaser^  to  uses  to  bar  dower j  in  consideration 

X  stock  to  be  invested  in  the  names  of  trtutees^  to  be  trans- 
red  to  the  vendor  ttpon  his  contingent  estate  beoomiag 
vested,  or  to  be  tranrferred  to  the  purchaser  in  case  of  its 
failing  to  take  effect 


1.  Parties. 

3.  Recital  of  will  whereby  tes- 
tator devises  to  wife,  subject  to 
Umitatioii  over. 

3.  Of  death  of  testator,  and 
probate  of  his  will. 

4.  Recital  that  testator's 
daughter  is  unmarried,  and  of 
advanced  age. 

5.  Recital  of  contract  to  pur- 
chase in  consideration  of  £ 
Three  per  Gent.  Reduced  An- 
nuities, to  be  invested  in  the 
names  of  trustees. 

6.  Testatum. 

7.  Habendum  to  dower  nses. 

8.  Declaration  to  debar  widow 
of  dower. 

9.  Covenant  fl*om  vendor  that 
he  has  good  right  to  convey. 


10.  For  quiet  enjoyment,  and 
freedom  from  incumbrances. 

11.  For  further  assurance. 

12.  Declaration  that  trustees 
shall  stand  possessed  of  stock, 
upon  trust  to  pay  dividends 

13.  To  vendor  during  the  life- 
time of  testator's  daughter,  and, 
in  case  of  her  death  in  his  life- 
time, to  transfer  stock  to  vendor; 
but  in  case  vendor  shall  die  in 
testator's  daughter's  Ufetime,  or, 
surviving  her,  shall  die  in  the  life- 
time of  any  of  her  issue,  then 

14.  Upon  trust  for  purchaser 
absolutely. 

15.  Power  to  vary  securities. 
ri6.  Trustees'  receipts  to  be  sof- 
flcient  discharges. 

17.  Power  to  diange  tmstees. 


I.  THIS   INDENTURE,  made  the  day 

of  ,  A.D.  185      ,  BETWEEN  {veudor)  of,  &C. 

of  the  first  part,  (purchaser)  of,  &c.,  of  the  second 

part,  (purchaser's  dower  trustee)  of,  &c.,  of  the  third 

part,  and  (two  trustees)  of,  &c.,  of  the  fourth  part 

Recital  of  2.  Whereas  (J.  S.)  late  of,  &c.,  esq.,  deceased, 

te^ta7^*'^^^  by  his  last  will  and  testament  duly  executed  and 

devises  to      attested  as  by  law  is  required,  dated  the  day 

wife,  subject  of  18     ,  (amongst  certain  other  devises  and 

toiunitation  jjgQugg^g^  ^ot  in  anywise  affecting  the  hereditaments 

ana  premises  hereinafter  described  and  intended  to  be 

hereby  granted  and  released),  gave  and  devised  such 

last-mentioned  hereditaments  and  premises  unto  and 

to  the  use  of  his  only  daughter  (A.  B.)  and  her  heirs, 

but  with  a  proviso  that  if  she  should  die  without 

leaving  any  son  or  child  in  the  lifetime  of  his  nephew 

the  said  (vendor)^  then  to  the  use  of  the  said  (vendor), 

his  heirs  and  assigns  for  ever. 


over. 
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3.  And  whereas  the  said  (testator)  died  on  or  Of  death  of 
about  the  day  of  18      ,  without  having  ^rotate'of 
altered  or  revoked  nis  said  will,  leaving  his  daughter  his  will. 
the  said  (A.  B.),  and  his  nephew  the  said  {vendor), 

him  surviving ;  and  his  said  wUl  was  duly  proved  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury 
by  the  executors  therein  named,  on  or  about  the 
day  of 

4.  And  whereas  the  said  (A.  B.)  is  upwards  of  Recital  that 
the  age  of  sixty  years,  and  is  still  unmarried.  dwaJhte? 

5.  And  whereas  the  said  {vendor)  has  contracted  is  unmarried, 
to  sell  his  contingent  reversionary  interest  in  the  said  ^^  ^a^- 
hereditaments  and  premises  unto  the  said  (purchaser),  I*°?    **^®' 
in  consideration  of  the  sum  of  £  Three  per  ^^tto 
Cent.  Reduced  Annuities,  to  be  purchased  by  the  said  purchase,  in 
(^  purchaser),  and  transferred  by  him  into  the  joint  oJ^^^^reJ 
names  of  the  said  (trustees),  upon  tlie  trusts  herein-  per  Gent. 
after  expressed  and  declared,  which  transfer  the  said  Reduced 

( purchaser)  hath  accordingly  made,  and  the  same  be^jlSrested  ** 
sum  is  now  standing  in  the  joint  names  of  the  in  the  names 
said  (trustees),  in  the  books  of  the  Governor  and  o^  trustees. 
Company  of  the  Bank  of  England,  as  they  the  said 
(trustees)  do  hereby  testify  and  acknowledge. 

6.  Now  this  Indenture  witnesseth,  that  in  Testatum. 
pursuance  of  the  said  recited  contract,  and  in  con- 
sideration of  the  sum  of  £  Three  per  Cent. 
Reduced  Annuities,  being  so  purchased  and  trans- 
ferred by  the  said  {purchaser)  to  the  said  (trustees) ; 

and  also  in  consideration  of  the  sum  of  5s,  sterling, 
paid  by  the  said  (purchaser)  to  the  said  (vendor)  on 
the  execution  hereof,  the  receipt  of  which  is  hereby 
acknowledged,  he  the  said  (vendor)  doth  by  these 
presents  grant,  release  and  confirm  unto  the  said 
(^ purchaser)  and  his  heirs,  all  that  the  contingent 
reversionary  interest  expectant  as  aforesaid  of  him  the 
said  (vendor),  of  and  in  all  [describe /7arce2s]  ;  and 
also  of  and  in  all  houses,  &c. ;  and  all  the  estate, 
rifi^ht,  title  and  interest,  possibility,  benefit,  claim  and 
demand  whatsoever,  both  legal  and  equitable,  of  him 
the  said  (vendor)  therein. 

7.  To    have    and    to    hold  the  said    (short  Habendum 
general  description),  and  all  and  singular  other  the  ^ges. 
premises  hereinbefore  described,  and  hereby  granted 

and  released,  with  their  appurtenances  (subject  never- 
theless to  the  pre-existing  estate  so  limited  to  the 
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aud  (tetimtar^s  d&mgkier)  u  aforesaid),  unto  the  said 
{pmkmfer)  and  his  heirs,  to  the  use  of  such  per^ 
aon  or  penons,  and  for  such  estate  or  estates,  and 
dia^ged  and  diaqireable  in  such  manner  as  the  said 
(mrtkater)  shall  from  time  to  time  or  at  any  time  by 
deed  or  deeds  appoint;  and  in  defanlt'of  sach  ap- 
pointment, and  so  &r  as  anj  soch  appointment;  if 
ineompkie,  duJl  not  extend ;  to  the  usb  of  the  said 
(jMrdkcser)  and  his  asngna,  for  and  durinf^'tbe  tens 
of  his  natoral  life,  withoot  impeachment  of  waste; 
AxD  immcdiatdy  after  tiie  determination  of  tiiat 
estate  faj  anj  means  in  his  lifetime,  to  thk  use  of 
tiie  said  (dbwcr  frvsfee),  his  ezeentors  and  adminia- 
tnlon,  dming  the  life  of  the  said  (jmrchaser),  upon 
nrarr  far  the  said  (pmrduisar)  and  his  assigns ;  and 
after  the  determination  of  the  said  hereinbefon 
lastlj  fimited  estate,  to  the  use  of  the  said  ( jmr- 
dUscr),  his  hdrs  and  assigns  for  ever. 
Derianriaa  8.  AxD  tiie  said  ( pmrekaser)  hereby  declares  that 
^^  ^^^^  no  voman  beeonung  his  widow  shall  be  entitled  to 
^^,  damti  oat  of  the  said  hereditaments  and  premises,  or 

aoj  pait  thereof . 

9.  And  the  said  (vemdor)  doth  hereby  for  himself, 
hciis,  execDton  and  administrators,  covenant 
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isAs  «c>0d  the  said  (pmrdkmtar),  his  heirs  and  assigns,  tiiat  (not- 
*^^^  ^  withstanding  any  act,  deed,  matter  or  thing  whatso- 
CTcr,  done  or  pomitted  fay  him  the  said  (vendor)  or 
the  said  (fesfdor),  deceased,  to  the  contrary)  he  the 
said  (pmdor)  now  hath  in  himself  good  light,  full 
power  and  lawM  and  absolnte  aoSioritr  to  release 
and  convey  the  said  hereditamentB  and  premises, 
subject  as  aforesaid,  to  the  uses  and  in  manner  afore- 
said, according  to  tiie  true  intent  and  meaning  of 


Fv  4|D^  10.  And  also  that  (notwithstanding  any  snch  act, 
2dSw£m  deed,  matter  and  thing  as  aforesaid)  tiie  same  heie- 
ditaments  shall,  subject  as  aforesud,  be  held  and 
eq|oyed  according  to  the  limitations  hereinbefore 
dcdared  concerning  tiie  same.  And  that  freely, 
dearly  and  absolotely  saved  harmless  and  kept  indem- 
nified by  the  said  (vemdor),  his  hdrs,  executors  or 
adminiatoators,  of  and  from  aU  former  and  other 
estates,  rights,  tiOes,  liens,  charges  and  incnmbranooB 
iHwtsoever  made  or  created  by  the  said  (vemdor)  or 
the  said  (testator)  j  deceased,  or  any  other  person  or 
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persons  whomsoever  rightfuUj  claiming  under  him 
or  them  (save  and  except  the  contingrent  estate  or 
interest  of  the  said  (A.  B.)  so  limited  to  her  as 
albresaid.) 

11.  And  moreover,  that  the  said  (vendor)  and  For  farther 
all  persons  rightfully  claiming  any  estate  or  interest,  ^*^»°ce- 
hgil  or  equitable  in  the  said  hereditaments  and  pre- 
mises, under  and  in  trust  for  him,  or  the  said  (testator), 
deceased^  other  than  and  except  the  said  (A.  B.), 
and  persons  rightfully  claiming  under  her,  shall  and 
will  from  time  to  time  and  at  all  times  hereafter,  at 
tbe  request  and  costs  of  the  said  (purchaser),  his 
i^pointees,  heirs  or  assigns,  make,  do,  acknowledge, 
enter  into,  execute  and  perfect,  or  cause  or  procure  to 
be  made,  done,  acknowledged,  entered  into,  executed 
and  perfected,  all  such  lawful  acts,  deeds,  convey- 
ances and  assurances  in  the  law  whatsoever,  for  the 
more  perfectly  or  satis^ctorihr  conveying  or  assuring 
^  said  hereditaments  and  premises  to  the  uses 
aforesaid,  and  subject  as  aforesaid,  according  to  the 
trae  intent  and  meaning  of  these  presents,  as  the  said 
(purchaser),  his  appointees,  heirs  or  assigns,  or  his 
or  their  counsel  in  the  law  shall  require,  and  as  shall 
be  tendered  to  be  done  and  executed. 

12.  And  it  is  hereby  declared  and  agreed  Declaration 

by  and  between  the  sud  ptorties  hereto,  that  the  said  |^^^|®* 
(trustees)  and  the  survivor  of  them,  his  executors  or  possessed  of 
administrators,  do  and  shall  stand  possessed  of  the  said  stock 
8mn  of  £  ,  Three  per  Cent.  Reduced  Annuities,  t? pay 

so  transferred  to  and  standing  in  their  names  as  afore-  dividends 
Mid,  UPON  TRUST  yearly  and  every  year,  during  the  ^^i^^the 
natural  life  of  the  said  (testator^ s  daughter)^  to  pay  lifetime  of 
the  interest,  dividends  and  annual  produce  thereof,  as  ^^^^4* 
and  when  the  same  shall  accrue  due,  unto  the  said  andin  c^e 
{vendor)  and  his  assigns,  and    in    case    the    said  of  ^er  death 
[teaatw^s  daughter)  shall  happen  to  die  in  the  lifetime  Jj^^  ^^ 
of  the  said  (vendor)  without  leaving  any  child,  chil-  to  transfer 
dren  or  other  lawful  issue  her  surviving,  then  v^ndor° 

13.  Upon  teuSt,  to  transfer   the  said   sum  of  * 

£       ,  Three  per  Cent.  Reduced  Annuities,  unto  and 
into  the  name  of  the  said  (vendor)^  his  executors,  vendor^u 
^inistrators  and  assigns,  to  and  for  his  and  their  die  in 
own  use  and  absolute  benefit ;  but  in  case  the  said  da^hter's 
(vendor)  shall  die  during  the  lifetime  of  the  said  life&ie,  or 
(testator^s  daughter),  or  surviving  her,  shall  happen  S^^^Jg 
to  die  during  the  Metime  of  any  child,  children  ordiTintbe 
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said  {teitator's  daughter)  as  aforesaid),  unto  the  said 
{purchaser)  and  his  heirs,  to  the  use  of  such  per- 
son or  persons,  and  for  such  estate  or  estates,  and 
charged  and  chargeable  in  such  manner  as  the  said 
(purchaser)  shall  firom  time  to  time  or  at  any  time  by 
deed  or  deeds  appoint;  and  in  default' of  such  ap- 
pointment, and  so  far  as  any  such  appointment,  if 
incomplete,  shall  not  extend ;  to  the  use  of  the  said 
(purchaser)  and  his  assigns,  for  and  during 'the  term 
of  his  natural  life,  without  impeachment  of  waste; 
And  immediately  after  the  determination  of  that 
estate  by  any  means  in  his  lifetime,  to  the  use  oi 
the  said  (dower  trustee),  his  executors  and  adminis- 
trators, during  the  life  of  the  sud  (purchaser),  upon 
TRUST  for  the  said  (purchaser)  and  his  assigns ;  and 
after  the  determination  of  the  said  hereinbefore 
lastly  limited  estate,  to  the  use  of  the  ssdd  (pur- 
chaser), his  heirs  and  assigns  for  ever. 

8.  And  the  said  ( purchaser)  hereby  declares  that 
no  woman  becoming  his  widow  shall  be  entitled  to 
dower  out  of  the  said  hereditaments  and  premises,  or 
any  part  thereof. 

9.  And  the  said  (vendor)  doth  hereby  for  himself, 
his  heirs,  executors  and  administrators,  covenant  with 
the  said  (purchaser),  his  heirs  and  assigns,  that  (not- 
withstandmg  any  act,  deed,  matter  or  thing  whatso- 
ever, done  or  permitted  by  him  the  said  (vendor)  or 
the  said  (testator),  deceased,  to  the  contrarjr)  he  the 
said  (vendor)  now  hath  in  himself  good  right,  full 
power  and  lawful  and  absolute  authorii^^  to  release 
and  convey  the  said  hereditaments  and  premises, 
subject  as  aforesaid,  to  the  uses  and  in  manner  afore- 
said, according  to  the  true  intent  and  meaning  of 
these  presents. 

10.  And  also  that  (notwithstanding  any  such  act, 
and^edom  deed,  matter  and  thing  as  aforesaid)  the  same  here- 
from incum-  ditaments  shall,  subject  as  aforesaid,  be  held  and 

enjoyed  according  to  the  limitations  hereinbefore 
declared  concerning  the  same.  And  that  freely, 
clearly  and  absolutehr  saved  harmless  and  kept  indem- 
nified by  the  said  (vendor),  his  heirs,  executors  or 
adminis^tors,  of  and  from  all  former  and  other 
estates,  rights,  titles,  liens,  charges  and  incumbrances 
whatsoever  made  or  created  by  the  said  (vendor)  or 
the  said  (testator),  deceased,  or  any  other  person  or 


Declftration 
to  debar 
widow  of 
dower. 

Covenant 
from  vendor 
that  he 
has  good 
right  to 
convey. 


For  quiet 


brances. 
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persons  whomsoever  rightfully  claiming  under  him 
or  them  (save  and  except  the  contingent  estate  or 
interest  of  the  said  (A.  B.)  so  limited  to  her  as 
aforesaid.) 

11.  And  moreover,  that  the  said  (vendor)  and  For  further 
all  persons  rightfully  claiming  any  estate  or  interest,  ®*^^*°^®- 
legal  or  equilibble  in  the  said  hereditaments  and  pre- 

mises,  under  and  in  trust  for  him,  or  the  said  (testator), 
deceased^  other  than  and  except  the  said  (A.  B.), 
and  persons  rightfully  claiming  under  her,  shall  and 
will  from  time  to  time  and  at  all  times  hereafter,  at 
the  request  and  costs  of  the  said  (purchaser),  his 
appointees,  heirs  or  assigns,  make,  do,  acknowledge, 
enter  into,  execute  and  perfect,  or  cause  or  procure  to 
be  made,  done,  acknowledged,  entered  into,  executed 
and  perfected,  all  such  lawful  acts,  deeds,  convey- 
ances and  assurances  in  the  law  whatsoever,  for  the 
more  perfectly  or  satisfactorily  conveying  or  assuring 
the  said  hereditaments  and  premises  to  the  uses 
aforesaid,  and  subject  as  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents,  as  the  said 
(purchaser),  his  appointees,  heirs  or  assigns,  or  his 
or  their  counsel  in  the  law  shall  require,  and  as  shall 
be  tendered  to  be  done  and  executed. 

12.  And  it  is  hereby  declared  and  agreed  Declaration 

by  and  between  the  swd  ptoiies  hereto,  that  the  said  ^^^^nd^* 
(/rt»fee«)  and  the  survivor  of  them,  his  executors  or  possessed  of 
administrators,  do  and  shall  stand  possessed  of  tbe  said  s^ck 
sum  of  £  ,  Three  per  Cent.  Reduced  Annuities,  to  pay    ^ 

80  transferred  to  and  standing  in  their  names  as  afore-  dividends 
said,  UPON  trust  yearly  and  every  year,  during  the  ^JiSigSe 
natural  life  of  the  said  (testator's  daughter)^  to  pay  ufetime  of 
the  interest,  dividends  and  annual  produce  thereof,  as  ^^^^^'* 
and  when  the  same  shall  accrue  due,  unto  the  said  and  In  c^e 
(vendor)  and  his  assigns,  and    in    case   the    said  of  her  death 
(testators  daughter)  shfdl  happen  to  die  in  the  lifetime  ^^^^ 
of  the  said  (vendor)  without  leaving  any  child,  chil-  to  transfer 
dren  or  other  lawful  issue  her  surviving,  then  v^ndo?- 

13.  Upon  trust,  to  transfer   the  said   sum  of  ' 
£        ,  Three  per  Cent.  Reduced  Annuities,  unto  and 

into  the  name  of  the  said  (vendor),  hiB  executors,  yendor^Saii 
administrators  and  assigns,  to  and  for  his  and  their  die  in 
own  use  and  absolute  benefit ;  but  in  case  the  said  ^^hter's 
(vendor)  shall  die  during  the  lifetime  of  the  said  ufetime,  or 
(testator's  daughter),  or  surviving  her,  shall  happen  P"^^Jg 
to  die  during  the  lifetime  of  any  child,  children  or  diTinthe 
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lifBtime  of     other  lawful  issue  of  her  the  said  (testator* s  daughter), 
iMu^^en     **^®°    UPON   TRUST,  that  they  the  said    (trustea) 
or  the  survivor  of  them,  his  executors  or  adminis- 
trators, do  and  shall  stand  and  be  possessed  of  the 
said  sum  of  £  ,  Three  per  Cent.  Reduced 

Annuities, 
npontnut        14.  UpON  TRUST  for  the  Said    (purchctser),  his 

'"J^j^'^Jj^  executors,  administrators  and  assigns,  and  to  transfer 
ADMiaieiy.     ^^^  ^^  ^^^  ^^  ^  ^  ,j,j^j^  p^  ^^^   Reduced 

Annuities,  unto  and  into  the  name  of  the  said  {puT" 
chaser),  his  executors,  administrators  and  assigns,  to 
and  for  his  and  their  own  absolute  use  and  benefit, 
and  to,  for  and  upon  no  other  trust,  end,  intent  or 
purpose  whatsoever,  anything  hereinbefore  contained 
to  the  contraiy  thereof  in  anywise  notwithstanding. 
Power  15.  Provided  always,  and  it  is  hereby  fuaSba 

^2<]^ee.  declared  and  agreed  by  and  between  the  said  parties 
hereto,  that  it  shall  be  lawful  for  the  said  (tmstees) 
and  the  survivor  of  them,  his  executors  or  adminis- 
trators, or  other  the  trustees  or  trustee  for  the  time 
being  of  these  presents,  with  the  consent  in  writing 
of  the  said  (vendor)  or  his  assigns,  and  of  the  said 
(purchaser),  his  executors,  administrators  or  assigns, 
to  sell  out  and  dispose  of  the  said  sum  of  £  , 

Three  per  Cent.  Reduced  Annuities,  and  invest  the 
produce  in  the  names  of  the  said  (trustees)  or  the  sur- 
vivor of  them,  his  executors  or  administrators,  in 
or  upon  any  other  Government  or  Parliamentaiy 
stocks  or  funds  of  Great  Britain,  or  at  interest  upon 
good  and  sufficient  fireehold,  leasehold  or  copyhold 
estates  in  England,  and  not  in  Ireland,  and  so  from 
time  to  time  to  vary  such  stocks,  funds  and  secu- 
rities wherein  the  produce  of  the  said  trust  premises 
shall  from  time  to  time  be  invested;  and  do  and 
shall  stand  and  be  possessed  thereof  upon  the  trusts 
hereinbefore  declared  of  and  concerning  the  said 
sum  of  £  ,  Three  per  Cent.  Reduced  Annidties, 

and  the  interest,  diviaends,  and  annual  produce 
thereof  respectively. 

Trustees*  l6.  AnD    IT    IS    HEREBY    FURTHER    DECLARED 

gj^den?  **  ^^°  AGREED,  by  and  between  the  said  parties  hereto, 
discharges,  that  the  receipt  or  receipts  in  writing  or  the  trustees 
or  trustee  for  the  time  being  of  these  presents,  shall 
be  an  effectual  discharge  for  the  moneys  from  time 
to  time  to  be  called  in,  or  to  arise  from  the  sale  or 
other  disposition  of  any  such  stocks,  funds  or  seen- 
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rities  aforesaid,  and  shall  exonerate  the  persons  pay- 
iafir  the  same  from  all  responsibility  with  respect  to 
the  application  thereof.  ' 

17.  Provided  always,  and  it  is  hereby  more- Power  to 
over  declared  and  agreed  by  and  between  the  said  ^^|^ 
parties  hereto,  that  in  case  of  the  death,  continued 
residence   abroad,  neglect,  refusal  or   incapacity  or 
either  of  them  the  said  (trustees),  or  of  any  trustee  or 
trustees  to  be  appointed  in  his  or  their  stead  or  place, 
it  shall  be  lawful  for  the  acting  trustee  or  trustees  for 
the  time  being  of  these  presents,  with  the  consent  in 
writing  of  the  said  (vendor)  or  his  assigns,  and  of  the 
said  {purchaser),  his  executors,  administrators  or 
assigns,  to  appoint  a  new  trustee  or  trustees  in  the 
place  or  stead  of  such  trustee  or  trustees  so  dying, 
or  continuing  to  reside  abroad,  neglecting,  refusing 
or  becoming  incapable  to  act  as  aforesaid,  and  there- 
upon the  said  trust  estate  and  premises  shall  be 
forthwith  transferred  and  assigned,  in  such  manner  as 
that  the  same  may  vest  in  such  new  trustee  or  trustees, 
either   jointly   with   the    surviving    or    continuing 
trustee  or  trustees,  or  solely  as  the  case  may  require, 
and  in  his,  her  or  their  executors,  administrators  or 
assigns,  upon  the  trusts  and  for  the  ends,  intents  and 
purposes  hereinbefore  declared ;  and  that  every  such 
new  trustee  or  trustees,  either  before  or  after  such 
assignment  and  transfer,   shall  and  may  have  and 
exercise  the  same  powers  as  if  he  or  they  had  been 
originally  appointed  a  trustee  or  trustees  by  these 
presents;    and  that  no  trustee  to  be  appointed  as 
aforesaid,  shall  be  responsible  for  the  acts,  deeds  or 
defaults  of  any  co-trustee  or  co-trustees,  nor  for  in- 
voluntary losses,  nor    for    money    received    under 
receipts  in  which  they  shall  join  only  for  conformity ; 
and  that  the  present  or  any  future  trustees  shall  and 
may  reimburse  themselves  and  each  other,  out  of  the 
trust  moneys  that  may  come  to  their  respective  hands, 
by  virtue  of  these  presents,  all  costs,  charges  and 
expenses  to  be  incurred  by  them  in  the  execution  of 
the  aforesaid  trusts  or  in  relation  thereto. 

In  witness,  &c. 
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PRECEDENTS. 


No.  XLV. 

Conveyance  to  a  purchaser  in  fee  to  dower  uses  hy  tenamtfcif 
lift  and  remainder  man^  with  the  concurrence  oj  the  mrU 
gageCj  part  of  the  consideration  being  a  rent-charge  Umiied'\ 
to  the  tenant  /or  lifif  with  usual  powers  for  sectoring  ike 
payment  thereof. 


1.  Parties. 

2.  Recital  of  disentailing  deed. 

3.  Of  mortgage  by  appoint- 
ment. 

4.  Of  contract  to  sell. 

5.  That  principal  money  is 
still  due  upon  the  mortgage 
security,  but  that  all  interest  li^ 
been  punctually  paid. 

6.  Testatum. 

7.  Habendum  to  purchaser's 
trustee. 

8.  To  the  use  and  for  the  in- 
tent that  tenant  for  life  shall 
receive  a  yearly  rent-charge  of 
15(».  for  Ufe. 

9.  Power  of  distress. 

10.  Power  of  entry. 

11.  Limitation  to   trustee  for 


tenant  for  life  for  ninety-nine 
years,  if  tenant  for  life  shall  sj 
long  live. 

12.  Limitations  to  dower  uses. 

13.  Declaration  of  trust  of  tern 
to  secure  annuity. 

14.  Bcceipt  of  trustee  to  be  a 
sufficient  discharge. 

15.  Covenant  from  purchaser 
to  pay  rent-charge. 

16.  Covenant  from  tenant  for 
life  and  remainder  man  that 
they  have  good  right  to  convey. 

17.  For  quiet  ei^oyment,  and 
freedom  from  incumbrances. 

18.  For  further  assurance. 

19.  Covenant  ftom  mortgagee 
that  he  has  done  no  act  to  in- 
cumber. 


Paities.  1.  THIS  INDENTURE,    made  the  day 

of  ,  A.D.   18    ,  BETWEEN     {mortgagee)  of, 

&c.,  of  the  first  part,  (tenant  for  Ufe  of  equity  of 
redemption)  of,  &c.,  of  the  second  part«  {remainder 
mtm  in  fee)  of,  &c.,  of  the  third  part,  {purchaser)  of, 
&c.,  of  the  fourth  part,  {purchaser's  trustee)  of,  &c., 
of  the  fifth  part,  and  {trustee  for  tenant  for  life),  of 
the  sixth  part. 

Recital  of         2.  Whereas  by  indenture   dated  on   or   about 


disentailing    the 


deed. 


day  of 


and  made  between  the 


said  {tenant  for  Ufe)  of  the  first  part,  the  said  {re- 
mainder man)  of  the  second  part,  and  {trustee  to  uses) 
of  the  third  part,  after  reciting  that  the  said 
(tenant  for  Ufe)  was  tenant  for  life  of  the  heredita- 
ments and  premises  therein  and  thereinafter  described, 
with  remainder  to  the  said  {remainder  man)  in  tail 
male  general,  with  divers  remainders  over :  It  is 
WITNESSED,  that  for  the  purpose  of  barring  and 


t  > 
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destroyinf]r  the  estate  tail  of  the  said  (remainder  man), 
and  all  estates,  rights,  interests  and  powers  to  take 
effect  after  or  in  defeasance  of  such  estates  tail,  and 
to  limit  the  same  to  the  uses  thereinafter  expressed, 
the  said  (tenant  for  life)  did  grant  and  convey,  and 
the   said  (remainder  man)  (with  the  consent  of  the 
said  (tenant  for  life\  as  the  protector  of  the  said  set- 
tlement, testified  as  therein  mentioned),  did  grant, 
release  and  confirm  unto  the  said  (trustee  to  uses)  and 
his  heirs,  the  hereditaments  and  premises  hereinafter 
described,    to  hold  the  same  with   their  appur- 
tenances, unto  the  said  {trustee  to  uses)  and  his  heirs, 
to  such  uses  as  the  said  {tenant  for  life)  and  (re- 
mainder  man)  should  from  time  to  time  or  at  any 
time  by  deed  or  deeds  appoint,  and  in  default  of  such 
appointment,  to  the  use  of  the  said  {tenant  for  life) 
and  his  assigns  for  life,    without  impeachment  of 
waste,  with  remainder  to  the  use  of  the  said  re- 
mainder man,  his  heirs  and  assigns  for  ever. 

3.  And  whereas  by  indenture  dated  on  or  about  of  mortgage 
the  day  of  ,  and  made  between  the  ^^JJP®^"^" 

said  (tenant  for  life)  of  the  first  part,  the  said  (re- 
mainder  man)  of  the    second    pEurt,    and  the  S£ud 
(mortgagee)  of  the  third   part :  It  is  witnessed 
that,  in  consideration  of  3,300/.  paid  bv  the  said 
{mortgagee)  to  the  said  {tenant  for  life)  and  (re- 
mainder  man),  the  said  (tenant  for  life)  and  (remainder 
man),  in  exercise  of  the  power  limited  to  them  by  the 
said  hereinbefore  recited  indenture,  did,  by  the  now 
reciting  indenture,  absolutely  and  irrevocably  appoint 
that  aU  and  singular  the  hereditaments  therein  and 
hereinafter   described,  should  from   thenceforth  be 
to  the  use  of  the  said  (mortgagee),  his  heirs  and 
assigns  for  ever;  but  subject  to  a  proviso  for  re- 
demption and  reconveyance,  on  payment  by  the  said 
(tenant  for  life)  and  {remaind^  man)   to  the  said 
(mortgagee),  his  executors,  administrators  or  assigns, 
of  the  sum  of  3,300/.  and  interest,  at  the  rate  of  52.  for 
every  100/.  b^  the  year,  at  the  time  and  in  manner 
therein  mentioned,  but  in  payment  whereof  defoult 
was  made. 

4.  And  whereas  the  said  (tenant  for  life)  and  Of  contract 
(remainder  man)  have  contracted  to  sell  the  fee  simple  ^  '^^' 
and  inheritance  of  the  said  hereditaments  and  premises, 
free  from  all  incumbrances  (except  as  hereinafter 
nentioiied)  unto  the  sfdd  ( purchaser),  in  consideration 


cxzzu 


PRBCBDENTS. 


That  prin- 
cipal money 
i«  ttill  due 
upon  the 
mortgage 
Becarity»  bat 
that  all 
interest  has 
been  pane- 
taally  paid. 

Teftatum. 


of  an  annuity  or  yearly  rent-charge  of  1 50Z.  to  be 
paid  to  the  said  (tenant  for  l\fe\  and  to  be  charged 
upon  the  said  hereditaments  and  premises  during  the 
remainder  of  the  life  of  the  said  {tenant  for  life),  and 
of  the  sum  of  7f30O/.  to  be  paid  by  the  said  (jntr- 
chaser)  in  manner  hereinafter  appearing. 

5.  And  whereas  the  said  sum  of  3,300Z.  still 
remains  due  and  owing  to  the  said  (mortgagee),  upon 
his  said  recited  mortgage  security,  but  all  interest  for 
the  same  has  been  duly  paid  up  to  the  day  of  the 
date  hereof,  as  the  saia  {mortgagee)  doth  hereby 
testify  and  acknowledge. 

6.  Now  THIS  Indenture  witnesseth,  that  in 
pursuance  of  the  said  contract,  and  in  consideration 
of  the  said  annuity  or  yearly  rent-charge  of  150i. 
sterling,  secured  to  be  paid  to  the  said  {tenant  for 
life)  and  his  assigns,  during  the  term  of  his  life,  as 
hereinafter  mentioned ;  also,  in  consideration  of  the 
sum  of  3,300/.  sterling,  paid  by  the  sidd  {purduiser) 
to  the  said  {mortgagee),  on  the  execution  hereof  (at 
the  request  and  by  the  direction  of  the  said  {tenant 
for  life)  and  {remainder  man),  testified  by  their  being 
parties  hereto  and  concurring  herein),  the  receipt  of 
which,  and  that  the  same  is  in  full  satisfaction  and 
discharge  of  all  moneys  owing  to  him  upon  his  said 
recited  mortgage  security,  the  said  (mortgagee)  hereby 
acknowledges,  and  therefrom  doth,  by  these  presents 
release,  exonerate  and  for  ever  discharge  the  said 
{purchaser),  his  heirs,  executors  and  administrators, 
and  also  the  said  {tenant  for  life)  and  {remainder 
man),  and  each  of  them,  their,  and  each  of  their  heirs, 
executors,  administrators  and  assigns  respectively; 
ALSO,  in  consideration  of  the  sum  of  4,000/.  sterling, 
at  the  same  time  as  aforesaid  paid  by  the  said  {ptir^ 
chaser)  to  the  said  {remainder  man)  (with  the  privity 
and  approbation  of  the  said  {tenant  for  life),  testified 
as  aforesaid),  the  payment  and  receipt  of  which  two 
several  sums  of  3,300/.,  and  4,000/.,  making  together 
the  sum  of  7>300/.,  the  said  (tenant  for  life)  and 
{remainder  man),  hereby  acknowledges  and  thei«from 
DO,  and  each  of  them  doth,  by  these  presents,  re- 
lease, exonerate  and  for  ever  discharge  the  said 
(purchaser),  his  heirs,  executors,  administrators  and 
assigns ;  and  also,  in  consideration  of  bs*  sterling, 
at  the  same  time  as  aforesaid  paid  by  the  said  (jmr^ 
chaser^ 8  trustee),  to  the  said  {tenant  for  life)  and 
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{remainder  man),  the  receipt  whereof  is  hereby  ac- 
knowledged, HB  the  said  (mortgagee)  (at  the  request 
and  by  the  direction  of  the  (tenant  for  life)  and 
(remainder  man),  testified  as  aforesaid),  doth  by 
these  presents  grant,  release  and  convey,  the  said 
{tenant  for  life)  doth  by  these  presents  rdease,  and 
the  said  (remainder  man)  doth  by  these  presents 
release  and  confirm  unto  the  said  (purchaser's  trustee) 
and  his  heirs,  all  [Here  describe  the  parceW]^ 
together  with  all  and  singular  houses,  outhouses, 
edifices,  buildings,  bams,  stables,  yards,  gardens, 
orchards,  ways,  paths,  nassages,  water,  water-courses, 
sinks,  sewers,  gutters,  drains,  timber  and  other  trees, 
woods,  underwoods,  and  the  ground-soil  thereof, 
common  of  pasture  and  turbary,  and  all  other  com- 
monable rights  whatsoever ;  hedges,  ditches,  fences^ 
mounds,  bounds,  liberties,  hghts,  easements,  rights, 
members  and  appurtenances  to  the  said  heredita- 
ments and  premises  belonging,  or  usually  held  or 
enjoyed  there^th^  and  all  the  estate,  right,  title  and 
interest,  both  legal  and  equitable,  of  them  the  said 
(mortgagee),  (tenant  for  life),  and  (remainder  man) 
therein ;  and  also  all  deeds,  evidences  and  writings 
relating  to  the  title  thereof,  in  the  possession  of  the 
said  (tenant  for  life),  (remainder  man)  or  (mortgagee), 
or  either  of  them,  or  which  they,  or  either  of  them, 
can  procure  without  suit. 

7.  To  have  and  to  hold  the  said  (short  general  Habendum 
description),  and  all  and  singular  other  the  heredita-  *?^J; 
ments  and  premises  hereinbefore  described,  and  here-  ^tee! 
by  granted  and  released,  with  their  appurtenances, 

imto  the  said  (purchaser's  trustee)  ana  his  heirs; 
to  the  uses,  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinafter  limited,  expressed 
and  declared,  of  and  concerning  the  same  (that  is 
to  say), 

8.  To  the  USB  AND  INTENT  that  the  said  (tenant  To  the  use 
for  life),  and  his  assigns,  shall  and  may  yearly  and  SiftteSmt 
every  year,  during  the  term  of  his  natural  life,  receive  for  ufe  shall 
and  take  one  annuity  or  yearly  rent-charge  of  150/.,  receive  a 
to  be  issuing  and  payable  out  of,  and  charged  and  ^i^^^uvge 
chargeable  upon  the  said  hereditaments  and  premises,  of  i5oi. 
hereby  granted  and  released,  Aree  from  all  deductions  ^^  ^^' 
(except  the  present  or  any  future  tax  on  property  or 
income),  ana  to  be  paid  by  the  said  (tenant  for  life), 

by  four  equal  quarterly  payments  on  the  25th  day  of 
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Marefa,  the  24ih  dmy  of  June,  the  29th  day  Septem- 
ber, ftnd  the  25th  day  of  December;  the  fint 
3tuurterly  payment  to  be  made  on  the  24th  day  d 
one  next. 
Power  of  ^  And  to  this  further  use  and  intent, 
dutre«.  that,  in  case  any  quarterly  payment  of  the  said  annuiij 
or  yearly  rent-charge  of  150/.,  or  any  part  thoreoi, 
ahau  at  any  time  or  times  be  in  arrear  and  unpaid 
for  the  space  of  fourteen  days  next  after  any  of  the 
days  whereon  the  same  ought  to  be  paid,  then  and  in 
such  case,  and  so  often  as  the  same  shall  happen,  it 
shall  be  lawful  for  the  said  (tenant  for  life)  or  his  as- 
signs, during  the  term  of  his  natural  life,  into  aod 
upon  all  and  singular  the  said  hereditaments  and 
premises,  or  into  and  upon  eyery  pivrt  thereof  to  enter 
and  distrain,  and  the  distress  and  distresses  then  and 
there  found  to  take,  lead,  driye  away  and  impound, 
and  in  pound  to  detain  and  keep,  until  the  said  an- 
nuity or  yearly  rent-charge  of  150/.,  and  aU  arrears 
thereof,  togetner  with  the  costs  incurred  in  keeping 
such  distress  or  distresses,  shall  be  fully  paid  and 
satisfied ;  and  in  default  of  payment  thereof,  or  any 
part  thereof  respectiyely,  in  aue  time  after  such  dis- 
tresses sball  be  so  taken,  to  appraise,  sell  and  dispose 
of  such  distress  or  distresses,  or  otherwise  to  act 
therein  according  to  due  course  of  law,  in  like  manner 
as  in  cases  of  distress  for  non-payment  of  rent  reserved 
upon  common  leases ;  to  the  intent  that  thereby 
and  therewith,  the  said  {tenant  for  life)  and  his  assigns 
may  be  fully  paid  and  satisfied  the  said  annuity  at 
yearly  rent*charge  of  150/.,  and  all  costs  and  expenses 
attending  the  non-payment  and  recovery  of  the 
same. 
Power  of  10*  And  to  this  further  use  and  intent, 

entry.  that,  in  case  any  quarterly  payment  of  the  said  an- 

nuity or  yearly  rent-charge  of  150/.,  or  any  part 
thereof,  shall,  at  any  time  or  times  be  in  arrear  .and 
unpaid,  for  the  space  of  twenty-eight  days  next  after 
any  of  the  days  whereon  the  same  ought  to  be  paid 
as  aforesaid  (although  no  formal  or  legal  demand 
shall  be  made),  it  sh^  be  lawful  for  the  stud  (tenant 
for  life)  and  his  assigns,  during  the  term  of  his 
natural  life,  into  and  upon  all  and  singular  the  sud 
hereditaments  and  premises,  or  into  or  upon  any  pari 
thereof  in  the  name  of  the  whole  to  enter,  and  the 
same  with  the  appurtenances  to  hold  and  enjoy,  and 
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trlie  rents,  issues  and  profits  thereof  to  receive  and 
l;ake,  to  and  for  his  and  their  own  use  and  benefit, 
until  he  or  the^  shall  thereby  and  therewith,  or  by 
any  other  means,  be  flilly  paid  and  satisfied  the  said 
annuity  or  yearly  rent-charge  of  150/.,  and  all  arrears 
tliereof,  and  such  arrears  of  the  same  as  shall  grow 
during  the  time  that  he  or  they  shall  by  virtue  of 
such  entry  or  entries  be  in  possession  of  the  said 
luereditaments  and  premises,  or  any  part  thereof,  to- 
gether with  all  such  costs  as  shall  be  incurred  by  the 
non-payment  or  recovery  of  the  same,  or  any  part 
thereof,  or  in  relation  thereto ;  such  possession  when 
taken  to  be  without  impeachment  of  waste. 

1 1.  And   as  to,  for  and  concerning  the  said  Limitation  to 

hereditaments  and  premises  (so  subject  and  charged  trustee  for 
-with  the  said  annuity  or  yearly  rent-charge  of  150Z.,  i^ffor**^ 
and  the  remedies  for  the  recovering  and  enforcing  ninety-nine 
payment  of  the  same),  To  the   use  of  the  said  feSt  for 
^trustee/or  tenant  for  life),  his  executors,  administra-  life  shall  so 
tors  and  assigns,  for  and  during  the  term  of  ninety-  ^^°?  ^^®- 
nine  years  henceforth  next  ensuing,  upon  the  trusts, 
and  for  the  ends,  intents  and  purposes  hereinafter 
expressed  and  declared  of  and  concerning  the  same ; 
and  after  the  expiration  or  sooner  determination  of 
the  said  term  of  ninety-nine  years,  and  in  the  mean- 
time subject  thereto, 

12.  To    SUCH    uses,  upon    such  trusts,    and    for  Limitations 

such  ends,  intents  and  purposes,  and  charged  and  ^  dower 
chargeable  in  such  manner  and   form  as  the  said^^"^* 
(^purchasery  shall  from  time  to  time  or  at  any  time 
by  deed  or  deeds  appoint.     [Continue  declaration 
of  uses  as  in  last  precedent,  clause  7*   Add  also  declO" 
ration  to  debar  widow  of  dower ^  ut  ih,,  clause  8.] 

1 3.  And   as   to,  for  and  concerning  the  said  Declaration 

term  of  ninety-nine  years,  hereinbefore  limited  to  termto w- 
(jtrustee  for  tenant  for  life)  his  executors,  adminis-  cure  annuity. 
trators  and  assigns,  determinable  as  aforesaid,  it  is 
hereby  declared  and  agreed,  that  the  same  is  so 
limited  to  him,  upon  trust,  that  in  case  any  quar- 
terly payment  of  the  said  annuity  or  yearly  rent- 
clutfge  of  150/.,  or  anv  part  thereof,  shall  be  unoaid 
for  the  space  of  forty  days  next  after  any  of  the  aays 
whereon  the  same  ought  to  be  paid  as  aforesaid 
(although  no  formal  or  legal  demand  shall  be  made), 
then  and  so  often  as  the  same  shall  happen,  the  said 
(trustee  for  tenant  for  life),  his  executors,  administra- 
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ton  or  asBigns,  do  and  shall  from  time  to  time,  by 
and  ont  of  the  rents,  issues  or  profits  of  the  said 
hereditaments  and  premises,  or  by  demising,  leasing, 
selling  or  mortgagring  the  same,  or  any  part  thereof, 
for  all  or  any  p^  of  the  said  term  of  ninety-nine 
years,  or  by  bringing  actions  against  the  tenants  or 
oocupiers  of  the  said  premises,  or  any  of  them,  for  the 
rents  then  in  arrear,  or  by  such  other  ways  and  means 
as  to  him  or  them  shall  seem  meet,  raise  and  levy 
such  sums  and  sum  of  money  as  shall  be  suffident 
from  time  to  time  to  pay  and  satisfy  such  arrears  of 
the  said  annuity  or  yearly  rent-charge  of  150/.,  or  so 
much  thereof  as  shiJl  from  time  to  time  happen  to  be 
in  arrear,  together  with  all  such  costs,  chiarges  and 
expenses  as  the  said  {tenant  for  life),  or  his  assigns, 
or  the  said  (trustee  for  tenant  for  life),  his  executors, 
administrators  or  assigns,  shsll  pay  or  sustain  for  or 
by  reason  of  the  nonpayment  of  tne  said  annuity  or 
annual  rent-charge  of  150/.,  at  the  days  and  times 
and  in  manner  hereinbefore  appointed  for  payment 
thereof;  and  do  and  shall  pay,  apply  and  dispose  of 
the  money  so  to  be  levied  and  raised,  in  and  towards 
the  payment  and  satisfaction  thereof  accordingly. 
And  subject  and  without  prejudice  to  the  aforesaid 
trusts,  do  and  shall  stand  and  be  possessed  of  the  said 
hereditaments  and  premises  for  the  residue  of  the 
said  term  of  ninety-nine  years,  and  of  the  rents  and 

Erofits  thereof,  or  so  much  of  the  same  as  shall  then 
e  undisposed  of  for  the  purposes  aforesaid,  upon 
TRUST  for  the  said  (purchaser),  his  heirs  and  assigns. 
Beoeiptof         ]4.  And  it  IS  hereby  declared  and  agreed 
a'suSdent^  by  and  between  the  said  parties  to  these  presents  here- 
discharge.      to,  that  the  receipt  or  receipts  in  writing  of  the  said 
(trustee  for  tenant  for  life),  his  executors,  administra- 
tors or  assigns,  shall  be  a  sufficient  discharge  for  any 
sum  or  sums  of  money  which  shall  come  to  his  or 
their  hands  by  yirtue  of  these  presents,  and  shall 
effectually  exonerate  the  person  or  persons  paying  the 
same  for  so  much  money  as  in  such  receipt  or  receipts 
shall  be  expressed  to  be  received,  and  sJso  from  all 
responsibility  with  respect  to  the  loss,  misapplication 
or  nonapplication  thereof  or  of  any  part  thereof. 
Corenant  15.  And  the  said  (purchaser)  doth  hereby  for  him- 

chSertopaj  ^^^f  ^^^  heirs,  executors  and  administrators^  covenant 
rent-charge,  with  the  Said  (tenant  for  life)  that  he  the  said  (pur- 
chaser), his  heirs,  executors  or  administrators,  shall 
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Sind  will  from  time  to  time  and  at  all  times  during 
bbe  natural  life  of  the  said  {tenant  for  life),  well  and 
bruly  pay  or  cause  to  be  paid  unto  the  said  (tenant  for 
life)  and  his  assigns,  the  said  annuity  or  yearly  rent- 
sbarge  of  150/.,  free  from  all  deductions  (except  the 
present  or  any  future  tax  on  property  or  income),  on 
bhe  respective  days  and  times,  and  in  manner  herein- 
before appointed  for  payment  thereof. 

1 6.  And  the  said  (tenant  for  life)  and  {remainder  Covenant 
mafi)  do  hereby  for  themselves,  their  heirs,  executors  foJ^ife^anS* 
And   administrators,  jointly  and    severally  covenant  remainder 
wMi  the  said  (purchaser's  trustee)  and  his  heirs,  that  ™an  that 
(notwithstanding  any  act  done  or  permitted  by  them  ^J  rfjht 
or  either  of  them  to  the  contrary,)  they  the  said  (mort^  to  convey. 
ffagee\  {tenant  for  life),  and  {remainder  man),  or  some 

or  one  of  them,  now  have  or  hath  in  themselves  or 
himself,  good  right,  full  power  and  lawful  and  absolute 
authority,  to  limit  and  assure  the  said  hereditaments 
and  premises,  with  their  appurtenances,  to  the  uses 
and  in  manner  aforesaid,  according  to  the  true  intent 
and  meaning  of  these  presents. 

17.  And  also,  that  (notwithstanding  such  act  or  For  quiet 
thing  as  aforesaid,)  the  said  hereditaments  and  pre-  e^Joynlent. 
mises  shall  from  time  to  time  and  at  all  times  be 
peac^eably  and  quietly  held  and  enjoyed  according  to 

the  uses  hereinbefore  declared  concerning  the  same, 
without  let,  suit,  eviction,  ejection,  interruption, 
molestation,  or  denial,  from  or  by  the  said  {mort- 
gagee), {tenant  in  tail),  or  (remainder  man),  or  any 
other  person  or  persons  whomsoever  rightfully  claim- 
ing under  or  in  trust  for  them,  or  either  of  them ; 
And  that  freely,  clearly,  and  absolutely  indemnified  Freedom 
by  the  said  {tenant  in  tail)  and  {remainder  man),  {Ji^^^'^™" 
their  or  either  of  their  heirs,  executors  or  adminis- 
trators, of  and  from  all  former  and  other  estates, 
rights,  titles,  liens,  charges  and  incumbrances  what- 
soever, made,  created,  occasioned  or  suffered  by 
the  said  (tenant  in  tail),  or  (remainder  man),  or 
any  other  person  or  persons  whomsoever  rightfullv 
claiming  under  or  in  trust  for  him,  or  by  or  through 
their  or  either  of  their  acts,  deeds^  defaults,  privity 
or  procurement 

18.  And    moreoveb    that   the    said    {tenant  in  For  farther 
tail)*  aud  {remainder  man),  and  all  persons  right-  "•'"*°««* 
fully  claiming  any  estate  or  interest,  legal  or  equit- 
able^  in  the  said  hereditaments    and  premises,  or 
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any  part  thereof,  under  or  in  trust  for  him,  will  firom 
time  to  time  and  at  all  times  hereafter^  at  the  request 
and  costs  of  the  said  (purchaser),  his  appointees, 
heirs  or  assigns,  enter  into,  execute  and  perfect  all 
such  further  acts,  deeds,  conveyances  and  assurances 
whatsoever,  for  the  more  perfectly  or  satisfactorilr 
assuring  the  said  hereditaments  and  premises,  and 
every  or  anv  part  of  the  same,  with  their  appurte- 
nances, to  the  uses  aforesaid,  according  to  the  tnie 
intent  and  meaning  of  these  presents,  as  the  said 
{purchaser),  his  appointees,  heirs  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  require,  and  as  shall  be 
tendered  to  he  done  and  executed. 
Covenant  19.  And  the  said  (mortgagee)  doth  hereby  for  him- 

^^'that'    ^^^^«  ^^  heirs,  executors  and  administrators,  covenant 
be  has  done  with  the  said  (purchaser)  and  his  heirs,  that  he  tiie 
°*cSmber      ^^  (jnortgagee)  hath  not  made,  done,  committed,  or 
permitted  any  act,  deed,  matter  or  thing  whatsoever, 
whereby  or  by  reason  or  means  whereof  the  hereditar 
ments  and  premises  hereby  granted  and  released,  or 
any  of  them,  or  any  part  of  the  same,  can  be  im- 
peached, charged,  incumbered,  or  prejudicially  affected 
in  any  manner  howsoever. 
In  witness,  8ic, 
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Declaration  from  a  vendor  that  the  property  is  unincumberedy 
and  that  he  has  done  no  act  to  incapacitate  himielffrom 
selling  the  property. (a) 

I,  {vendx)r),  of,  &c.,  do  solemnly  and  sincerely 
declare,  that  [Here  describe  parcels^  which  I 
have  contracted  to  sell  to  the  said  (purchaser),  of, 
&c.,  for  the  sum  of  £  ,  have  not,  nor  hath  any  part 
thereof  at  any  time  heen  in  any  way  settled,  charged 
or  incumbered  by  me,  (b)  and  the  same  premises  are 
free  and  clear  of  and  from  all  settlements,  agree- 
ments, or  articles  to  settle,  conveyances,  mort- 
gages, (c)  leases,  annuities,  rent-charges,  rents,  judg- 

(a)  In  some  parts  of  the  kingdom,  and  particularly  in  the 
West  of  England,  a  practice  has  sprang  np  among  the  profes- 
aon  of  requiring  the  vendor  to  sign  a  declaration  against  incnm- 
brances.  It  is  doabtfol,  however,  whether  a  purchaser  has  any 
light  to  insist  npon  this  being  done;  at  the  same  time,  if  it 
could  be  nniversally  established  and  carried  out  in  practice,  it 
^voold  afford  a  beneficial  protection  to  purdiasers.  The  above 
form  has  been  frequently  adapted  to  this  purpose. 

(h)  If  the  property  is  to  be  sold  subject  to  any  incumbrances, 
then  set  out  the  nature  of  such  incumbrance;  as,  for  example, 

"  excepting  a  mortgage  thereof  to  A.  B.,  of,  &c., 
gentleman,  for  the  term  of  1,000  years,  to  secure 
£       and  interest." 

Or, 

"  excepting  a  certain  quit  rent  of  £  payable 

to  ,»  &c. 

(e)  If  the  property  is  to  be  sold  subject  to  a  mortgage,  add 
here — 

"  excepting  the  hereinbefore  mentioned  mortgage," 

and  in  the  same  manner  refer  to  any  other  incumbrance,  subject 
to  which  it  is  intended  that  the  property  shall  be  conveyed. 
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ments,  extents,  crown  or  other  debts,  liens,  charges 
and  incumbrances  whatsoever.  And  I  fubthks 
solemnly  and  sincerely  declare  that  I  have  not  at  anj 
time  or  times  heretofore  committed  any  act  of  bank- 
ruptcy, nor  been  a^judfired  a  bankrupt,  nor  hath  any 
commission  or  fiat  in  bankruptcy  been  at  any  time 
issued  against  me,  nor  have  I  at  any  time  or  times 
heretofore  taken  the  benefit  of  any  act  or  acts  d 
Parliament  for  the  relief  of  Insolvent  Debtors,  nor 
made  nor  executed  any  conveyance  or  assignment  to 
or  in  trust  for  the  benefit  of  any  creditors.  And  I 
FUSTHER  solemnly  and  sincerely  declare,  that  there 
are  no  judgments,  annuities  or  crown  debts  outstand- 
ing against  me,  whereby  the  said  [Insert  general 
description  of  property,']  now  contracted  to  be  sold, 
and  now  about  to  be  conveyed  by  me  to  the  said 
(purchaser),  his  heirs  or  assigns,  (d)  have  become, 
may  now,  or  hereafter  be  rendered  subject  or  liable 
to,  or  to  the  discharge  thereof,  or  whereby,  or  hy 
reason  or  means  whereof  the  said  premises,  or  anr 
part  thereof,  are,  is,  can,  shall,  or  may  be  impeacheo, 
charged,  incumbered,  or  prejudicially  afitectea  in  any 
manner  howsoever. 

Declared  and  subscribed  by  the  said  {vendor), 
this        day  of        185     . 

A.  B.,  a  Master  Extraordinary  in  Chanceiy. 


(d)  If  the  property  be  leasehold  for  years,  for    '*  heirs  asd 
assigns,"  snbstitate — 

"  executors,  administrators  and  assigns." 
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ABATEMENT : 
in  price,  for  a  deficiency  in  quantity  or  quality  of  estate,  when  allowed, 
16,  26. 

ABROAD: 

conyeyances  of  property  situate,  if  made  in  England,  must  be  stamped 
in  like  manner  as  if  the  property  was  situate  here,  ii.,  303. 

instruments  executed  may  be  stamped  without  penalty  on  being  pro- 
duced before  the  commissioners  within  two  calendar  months  after 
the  same  shall  have  been  received  in  the  United  Kingdom,  ii.,  303. 

ABSOLUTE  COVENANTS: 
proviso  for  releasing  mortgagor  from,  upon  his  entering  into  qualified, 
with  purchaser,  No.  VII.  clause  1 1,  pp.  zzr.,  xzvi. 

ABSTRACT: 
clauses  stipulating  that  vendor  will  ddiver  at  his  own  expense,  30, 

45,  114,  117,  128,  130,  133,  137,  139, 146. 
preliminary  observations  with  respect  to  the  preparation  of,  238. 
duties  of  vendor's  solicitor  with  respect  to  the  delivery  of,  238. 
also  of  purohaser's  solicitor  with  respect  to,  238. 
by  whom  to  be  prepared,  239,  240. 
heading  of,  241,  242. 
root  of  titie,  242. 

pedigree  should  accompany,  when,  244. 
of  titles  relating  to  tithes,  how  to  be  prepared,  245. 
how  the  various  documents  should  be  set  out  in,  245. 
when  double,  will  be  necessary,  246. 
of  advowBon,  how  to  be  prepared,  249. 

order  in  which  the  various  document  should  be  arranged,  250 — 258. 
how  the  various  clauses  should  be  placed,  253. 
deeds  how  to  be  abstracted  in,  253,  252. 
wills,  251—259. 
acts  of  Parliament,  251. 

stamps  impressed  on  deeds  ought  to  be  mentioned  in  252. 
execution  of  deeds  and  other  documents  should  be  stated  in,  252. 
memonindum  of  receipt  should  also  be  mentioned  in  258. 
attendant  term  should  be  set  out  in,  258. 

k 


i 


Clxziv  INDEX. 

ABSTBACT— coniMitterf. 
mesne  assignments  may  be  recited  shortly,  258. 
fines  and  recoveries  how  to  be  set  out  in,  260. 
fact  of  registration,  if  necessary,  shonld  be  noticed  in,  260. 
commission  or  fiat  of  bankruptcy,  how  to  set  out  in,  260. 
judgments  (if  any)  should  be  mentioned  in,  263. 
also  decrees,  263. 

descents  shonld  be  stated  according  to  the  facts,  263,  264. 
how  matters  of  fact  should  be  set  forth  in,  264. 
cancellation,  alteration,  or  erasure  of  documents  should  be  mentioned      | 

in,  265. 
of  leasehold  property,  how  to  be  prepared,  267,  268. 
of  copyholds,  how  to  be  prepared,  269,  270. 
practical  observations  relative  to  the  perusal  of,  271 — 298. 
propriety  of  submitting  to  counsel,  272. 

copy  of  contract  or  conditions  of  sale  should  accompany,  when  so  sub- 
mitted, 272. 
practical  suggestions  upon  the  perusal  of,  273,  275. 
how  to  analyse,  276. 
requisitions  or  objections  to  title,  how  usually  inserted,  277,  278;  ii., 

121. 
legal  operation  of  the  various  documents  set  out  in,  279 — 298. 
course  vendor's  solicitor  should  adopt  on  receiving  back  from  counsel,      i 

ii.,  121. 
comparison  of,  with  title  deeds,  ii.,  122, 124. 
ought  to  be  made  by  vendor's  solicitor  before  submitting  it  to  oounsel 

why,  122,  123. 
how  the  comparison  should  be  made,  124. 
vendor,  how  far  bound  to  produce  all  documents  in  verification  of,  ii., 

124. 
to  whom  the  property  in,  belongs,  ii.,  128. 
purchaser  bound  to  return'  it,  in  case  the  contract  is  rescinded,  ii., 

128,  131. 
trover  may  be  maintained  for,  when,  ii.,  180. 
must  be  prepared  and  delivered  at  vendor's  expense,  ii.,  229. 

ACCEPTANCE  OF  RENT: 

will  confirm  a  voidable  lease,  when,  163,  500. 

ACCIDENT: 

destruction  of  will  by,  no  revocation,  435. 
erasure  by,  will  not  invalidate  instrument,  ii.,  236. 

ACCOUNTANT  TO  THE  CROWN: 
crown  had  formerly  a  lien  upon  the  lands  of,  even  after  alienatioin  to 

a  purchaser,  ii.,  78,  79. 
law  respecting,  how  altered  by  recent  enactments,  79,  80. 
parish  collector  of  taxes  not  considered  as,  80. 
purchaser  from,  how  protected,  79,  80. 

ACKNOWLEDGMENT : 

costs  of,  by  married  women,  in  the  absence  of  a  stipulation  to  the  con- 
trary, must  be  borne  by  vendor,  35. 
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clanse  stipulating  that  these  expenses  shall  be  defrayed  by  purchaser, 

36. 
practical  observations  respecting,  164,  165. 
it  must  be  ascertained  that  they  have  been  properly  taken,  ii.,  137. 
coTenant  for,  by  husband,  No.  IX.,  clanse  7,  p.  zzzi.;  No.  XX.,  clause 

8,  p.  Iz. 
memorandnm  of,  to  be  indorsed  on  deed,  No.  X.,  p.  xzziii. 
form  of  certificate  of,  No.  XL.,  p.  xxxiv. 

ACRES: 

''  more  or  less,"  annexed  to  the  descriptive  quantity  of,  how  far  a 
protection  to  vendor,  16. 

proportion  which  local  bears  to  standard,  should  be  specified  in  agree- 
ment or  conditions  of  sale,  16,  17. 

wilful  misdescription  as  to  quantity  of,  will  vitiate  sale,  38. 

form  of  clause  stipulating  that  number  of,  is  supposed  to  be  correct, 
but  is  not  warranted  to  be  so,  38,  138- 

stipulation  that  compensation  will  be  allowed  for  deficiency  in 
quantity  of,  138. 

ACTION: 

wilful  misrepresentation  of  property  will  render  party  liable  to,  20. 

will  lie  for  slandering  title,  60;  ii.,  252. 

of  vendor's  remedies  by,  for  breach  of  contract,  ii.,  246,  258. 

what  evidence  will  require  to  support,  ii.,  246, 251. 

for  use  and  occupation,  ii.,  251. 

when  vendor  will  be  restrained  from  bringing,  ii.,  251,  252. 

of  vendor's  remedy  for  slander  of  title,  252. 

requisites  to  support,  252. 

of  purchaser's  remedies  by,  ii.,  253. 

what  will  be  sufficient  evidence  of  contract  in,  ii.,  253,  254. 

may  be  maintained  by  personal  representatives  when,  ii.,  255. 

what  damages  may  be  recovered,  ii.,  255, 256. 

for  money  had  and  received  against  vendor,  ii.,  256. 

will  lie  against  anctioneer  when,  ii.,  257. 

ACT  OF  BANKRUPTCY  (see  Bankbuptcy.) 

ACT  OF  PARLIAMENT: 
bow  to  be  abstracted,  251. 
printed  form  of,  should  accompany  abstract,  262 
public,  notice  of,  to  all  mankind,  ii.,  116. 
aUter  of  a  private  act,  ii.,  116. 

ACTS: 

performed  without  apparent  cause  will  require  explanation,  when, 

277.. 
directed  to  be  done  will  cause  the  fee  to  pass,  when,  352. 

ADMINISTRATION: 

letters  of,  should  be  abstracted,  and  how,  264. 
best  proof  of  intestacy,  276. 
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oat  of  what  coart  it  should  be  taken,  549,  550. 
distinction  as  to  the  operation  of,  when  taken  out  of  an  inferior,  or 
from  the  Prerogative  Court,  551. 

ADMINISTRATORS: 
have  an  absolute  power  of  disposition  over  their  intestate's  effects, 

222. 
disabled  from  purchasing  their  intestate^s  efiects.  229. 
bound  by  covenants  of  their  intestate,  251. 
representation  not  transmissible  through,  552. 
must  be  admitted  to  copyholds  which  devolve  upon  them  in  that 

character,  iL,  25. 
may  file  a  complaint  instead  of  proceeding  by  hill  in  equity,  iL,  272. 

ADMISSION: 

copyholds  pass  by,  how,  ii.,  14. 

said  to  be  the  formal  part  of  a  copyhold  assurance,  ii.,  22. 

its  effect  and  operation,  ii.,  22. 

essential  to  confer  a  legal  estate,  ii.,  22. 

to  enable  the  surrenderee  to  surrender,  ii.,  22. 

devisee  had  formerly  no  estate  until,  ii.,  22. 

recent  enactments  respecting,  iL,  23. 

of  heir  necessary  where  copyholds  are  devised  by  an  unsurrendered 
will,  ii.,  23. 

of  tenant  for  life  will  enure  also  to  remainderman,  ii.,  23. 

of  one  joint  tenant  will  enure  to  all,  ii.,  24. 

now  not  .necessary  to  pass  an  estate  from  one  joint  tenant  to  another, 
ii.,  24. 

same  rufes  applies  to  co-parceners,  ii.,  24. 

but  not  to  tenants  in  common,  iL,  25. 

necessary  when  copyholds  devolve  upon  personal  representatives, 
ii.,  25. 

not  now  necessary  when  copyholds  devolve  upon  assignees  of  bank- 
rupts, ii.,  25,  26 

quoBrej  if  necessary  in  the  case  of  assignees  of  insolvents,  ii.,  26. 

who  are  the  necessary  parties  to,  ii-,  28. 

whether  lord  may  be  compelled  to  admit  by  attorney,  ii.,  28. 

customaiy  form  of,  should  be  strictly  adhered  to,  ii.,  28. 

when  equity  will  relieve  against  informality  incurred  in,  ii.,  28. 

title  of  purchaser  perfected  by,  ii.,  98. 

no  fine  will  become  payable  until,  ii.,  28. 

ADVANCEMENT: 
purchase  by  a  father  in  the  name  of  a  wife  or  child  mil  be  when, 

224—227. 
illegitimacy  of  the  child  will  not  rebut  this  construction,  224. 
nor  the  purchase  being  made  in  the  joint  names  of  father  and  sod, 

225. 
by  grandfather,  if  father  be  dead,  will  be  considered  in  the  same  light 

as  if  made  by  the  latter,  225. 
alUery  if  the  father  be  living.  225. 
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ADVANCEMENT— co»«»mierf. 

or  the  child  be  already  advanced,  225. 
what  acts  of  the  father  will  repel  the  presnmption  of,  226. 
purchases  bj  way  of,  when  considered  as  fraadnlent  against  creditors, 
226,  227. 

ADVERTISEMENTS: 

practical  directions  for  preparing,  9. 

coarse  to  be  pursued  respecting,  when  the  property  is  sold  under  a 
decree,  10. 

ADVOWSON: 

form  of  agreement  to  purchase,  139. 

form  of  agreement  for  sale  of  next  presentation  to,  144. 

practical  observations  relative  to  the  title  of,  224,  225. 

presentations  to  evidence  of  seisin,  ii.,  128. 

form  of  conveyance  of,  in  fee,  No.  XXXVII.,  p.  ci, 

AFFIDAVITS: 

of  parties  formerly  required  as  evidence  of  seisin,  iL,  127,  128. 
declaration  in  pursuance  of  statute  6  Will.  4,  now  substituted  for,  128. 

AGENT: 

name  of  vendor's,  should  be  mentioned  in  advertisements,  9. 
auctioneer,  when  so  considered  both  as  to  vendor  and  purchaser, 

55, 57. 
when  for  vendor  only,  55. 
authority  of,  may  be  revoked,  how,  29. 
vendor's  solicitor  will  become,  for  purchaser,  if  allowed  to  prepare  the 

purchase  deed,  40. 
notice  to,  considered  as  notice  to  principal,  when,  40;  ii.,  118. 
if  he  signs  as  such,  it  should  be  so  stated,  43. 
form  of  agreement  by,  42,  43,  117. 
to  constitute,  within  the  first  secticga  of  the  Statute  of  Frauds,  the 

appointment  must  be  by  writing,  68,  73. 
under  the  fourth  section,  a  parol  appointment  will  be  sufficient,  75,  92. 
signature  of,  binding  upon  principal,  92.j 

neither  of  the  principals,  contracting  parties  can  be  for  the  other,  93. 
signature  by  clerk  insufficient  to  bind  principal,  when,  93. 

AGREEMENT: 

matters  antecedent  to,  should  be  first  considered,  2. 

practical  remarks  relative  to  stipulations  in,  8. 

short  form  of,  should  be  attached  to  conditions  of  sale,  42. 

forms  o£^  to  be  signed  by  vendor  and  purchaser,  42,  43. 

forms  of  by  agent,  43. 

terms  of  should  be  explicitly  set  forth,  67. 

parol  eyidence  generally  inadmissible  to  explain  the  terms  of,  67,  87* 

what  considered  as,  within  the  first  section  of  the  Statute  of  Frauds, 

68,73. 
requisites  to  the  validity  of,  under  the  fourth  section,  75,  87. 
parol,  when  executed,  how  far  binding,  79. 
confi3ssed,  will  take  case  out  of  the  Statute  of  Frauds,  when,  81 ,  83. 
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AGREEMENT— oon^tfiueJ. 
also  part  performance,  when,  83,  87. 

part  performance  of,  bow  far  binding  npon  representatiTes,  86|  87. 
what  will  amount  to  a  snfficient  signature  of,  91,  92. 
binding  on  party  signing,  though  unsigned  by   other  contracting 

party,  92. 
may  be  entered  into  by  agent,  when,  92. 
essential  to  constitute  a  valid  memorandum  of,  93,  94. 
auctioneer's  receipt  will  not  amount  to,  unless  it  contains  the  whole 

terms  of,  94. 
how  established  through  the  medium  of  a  correspondence  by  letter, 

95. 
practical  instructions  for  framing,  97,  108. 
must  be  stamped  before  it  can  be  given  in  evidence,  108,  112. 
observations  upon  the  stamp  acts  relating  to,  108,  110;  iL,  286, 

287. 
binding  on  tenant  in  tail  but  not  upon  his  issue,  150. 
remedies  for  breach  of,  ii.,  246,  270. 
of  remedies  at  law,  247,  258. 
of  remedies  in  equity,  259,  270. 

AGREEMENTS,  PRECEDENTS  OF  FORMS  OF: 

short  forms  of,  to  be  annexed  to  conditions  of  sale,  42,  43. 

for  the  sale  of  a  freehold  estate,  117, 122. 

clauses  of,  adapted  to  various  purposes,  123 — 127. 

for  the  purchase  of  leasehold  property,  128 — 129. 

tor  the  sale  of  freehold  and  leasehold  premises  determinable  on  lives, 
130,  132. 

for  tiie  purchase  of  copyholds  of  inheritance,  133,  134.. 

that  part  of  the  purchase  money  shall  be  invested  until  a  minor  (a 
conveying  party)  shall  attain  twenty-one,  and  execute  the  con- 
veyance, 135. 

for  repayment  of  purchase-money  on  failure  of  a  contingent  event, 
136. 

for  the  purchase  of  a  reversion,  137. 

for  the  sale  of  an  advowson,  139, 140. 

for  the  purchase  of  the  next  presentation,  141. 

for  the  sale  of  a  contingent  estate,  143. 

for  the  enfranchisement  of  copyholds,  146,  147. 

ALIENS: 

incapable  of  holding  lands,  208,  231. 

recovery  suffered  by,  has  been  holden  good,  when,  208,  231. 

cannot  be  protector  of  a  settlement,  208. 

Jews,  simply  as  such,  not  considered  to  be,  208  (note  a.) 

not  disabled  from  purchasing,  but  only  from  holding  lands,  208. 

how  far  empowered  to  hold  leasehold  premises  for  the  purpose  of 

trade,  231,  502,  503. 
if  naturalized  may  hold  lands  subsequently  acquired  but  not  those 

acquired  previously,  231. 
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ALIENS — conHnued, 

whether  an  alien  husband -can  acquire  any  lands  in  right  of  his  wife, 

503,  504. 
occupation  of  premises  bj,  will  enable  him  to  gain  a  settlement,  504. 

ALL-DEEDS  CLAUSE: 
how  to  be  abstracted,  254. 
practical  obserTations  respecting,  iL,  192, 193. 

ALL-ESTATE  CLAUSE: 

how  to  be  set  out  in  abstract,  254. 

impropriety  of  inserting  where  the  assurance  is  not  intended  to  pass 
the  whole  of  the  grantor's  interest,  297;  ii.,  213. 

ALLOTMENTS: 

under  inclosure  acts  will  require  double  abstract,  when,  246. 
recent  enactments  respecting,  247.  ' 

ALTERATION: 

in  documents  should  be  noticed  in  abstract,  64. 

in  a  will,  ineffectual,  unless  it  be  executed  in  the  same  manner  as  an 

original  will,  347. 
in  instrument  after  execution  will  avoid  it,  when,  ii.,  236,  303. 
will  render  fresh  stamps  necessary,  when,  it,  300,  303. 

ANALYSIS: 

of  abstract,  suggestions  as  to  the  propriety  of  making,  275,  276. 

ANCESTOR: 

lineal  may  now  be  heir  to  his  issue,  449. 
(see  SheU&fs  case.) 

ANCIENT  DEMESNE: 
nature  and  origin  of,  ii.,  61. 

practical  obsenrations  upon  the  tenure  by,  ii.,  61,  62. 
e£fect  of  Fine  and  Recovery  Substitution  Act  upon  lands  holden  by,  ii., 
62. 

ANCIENT  WRITINGS: 

how  fiir  evidence  of  custom,  ii.,  8. 

possession  long  continued  generally  treated  as  satisfactory  evidence  of, 

ii.,  227. 

ANNUITIES: 

a  fatal  objection  to  a  title,  17 ;  ii.,  70,  72. 

clause  stipulating  that  property  is  sold  subject  to,  17,  18. 

when  a  devisee  of  lands  chargeable  with,  may  sell  without  the  con- 
currence of  the  annuitants,  18 . 

contracts  entered  into  by  infimts  for  the  purchase  of,  void,  164. 

last  receipt  evidence  of  payment  of,  when,  277. 

are  incumbrances  which  form  matter  of  title,  and  not  of  conveyance, 
iL,  70,  72. 

should  be  searched  for,  when,  iL,  139. 

conveyance  of  property  charged  with,  the  annuitant  concurring,* 
No.  XL.,  p.  ex. 
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ANNUITIES— «on^iie<f. 
re-grant  of,  charged  npon  real  estate  whieh  liad  been  extrngnisfaed 

by  grant  of  part  of  the  lands  oat  of  which  it  issued,  No.  XLL, 

p.  cziy. 
convoTance  of  property  charged  with,  the  vendor  nndertaking  to 

convey  another  estate  by  way  of  indemnity,  No.  XLIL,  p.  czvii. 
conveyance  to  tmstees  for  the  purpose  of  indemnifying  pnrchaser 

against,  No.  XLIIL,  p.  czxz. 
conveyance  in  consideration  of,  No.  XLV.,  p.  czzx. 
declaration  of  tmsts  of  term  to  secure,  No.  XLV.,  danse  13,  p.  czzxv. 

ANNULLING  SALE: 

clause  for,  in  case  vendor  has  a  lesser  interest  than  he  pretends  to 

sell,  22. 
practical  instructions  hr  penning  clause  for,  22,  106,  107. 
form  of  proviso  for,  by  vendor,  41,  114,  121. 
ditto  by  purchaser,  120,  122. 
purchaser  has  fhe  power  of,  when  vendor  cannot  make  a  title,  ii.,  70, 

236. 
or  is  xmable  to  discharge  incumbrances,  ii.,  70,  168. 
practical  observations  respecting,  235. 
usual  grounds  for,  on  the  part  of  vendor,  ii.,  237,  337,  244. 
usual  grounds  for  pnrchaser  so  doing,  ii.,  237 — ^244. 
how  right  of,  may  be  lost,  iL,  244,  245. 

ANSWER: 

whether  by  defendant,  confossing  a  parol  agrennent  will  be  binding 
u.,  81,  82. 

APPOINTMENT: 

conveyance  by,  defeated  judgments  under  the  old  law,  ii.,  109. 
will  now,  so  far  as  affects  purchasers  without  notice,  ii.,  109,  110. 
practical  observations  upon  conveyances  by  way  of,  160. 
exercise  of,  would  defeat  wife's  right  of  dower  when,  ii.,  198. 
form  of  conveyance  by  way  of,  No.  II.,  p.  v. 
form  of  recital  of  mortgage  by  way  of,  No.  XLV.,  clause  3,  p.  cxxxi. 

APPOINTMENT  AND  RELEASE: 
form  of  conveyance  by  way  of  No.  L,  pp.  i. — iv. 

ARBITRATION: 

forms  of  clauses  that  matters  in  dispute  shall  be  settled  by,  22,  38. 

ASSENT: 

of  executor  necessary  to  vest  a  term  in  devisee,  554. 

what  will  amount  to,  555. 

to  bequest  to  tenant  for  life  will  enure  for  benefit  of  those  in 

remaiader,  555. 
of  one  of  several  executors  will  be  the  same  as  if  all  consent,  556. 
may  be  given  before  probate,  556. 
if  once  given,  incapable  of  being  retracted,  556. 

ASSIGNEE: 

bound  by  covenants  running  with  the  land,  522. 
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ASSlGWRE—contimted. 

mortgagee  of  leaseholds  when  so  considered,  522. 

not  responsible  for  breach  of  covenant  incurred  previous  to  assign- 
ment, 254. 

nor  for  breach  incurred  after  her,  has  assigned  the  premises,  254. 

cannot  bj  assigning  his  interest,  defeat  an  action  incurred  by  a 
breach  in  his  time,  524. 

collateral  covenants  not  binding  on,  523. 

ASSIGNEES  OF  BANKRUPTS: 

property  of  bankrupt  vests  in,  by  virtue  of  their  appointment,  196, 

practical  remarks  with  respect  to  sales  by,  196,  235. 

bound  to  produce  a  good  title  in  the  same  manner  as  ordinary 

vendors,  197. 
disabled  from  purchasing  bankrupt's  estate,  235. 
bound  to  elect,  whether  they  will  accept  or  renounce  the  lease  of  their 

bankrupt,  528,  530. 
need  now  be  admitted  to  the  bankrupt's  copyhold  estates,  ii.,  26. 
form  of  conveyance  by,  to  a  purchaser,  No.  XVIII.,  p.  L 
covenant  from,  that  they  have  not  incumbered,  No.  XYIII.  clause  10, 

p.  liii. 
conveyances  by,  liable  to  stamp  duties,  ii.,  304. 
but  not  agreements  entered  into  with  purchasers,  ii.,  304. 

ASSIGNEES  OF  INSOLVENTS: 

disabled  from  purchasing  the  estate  of  the  insolvent,  235. 

doubtful  whether  it  is  necessary  for  them  to  be  admitted  to  the 

insolvent's  copyhold  estates,  ii.,  26. 
conveyances  by,  hable  to  stamp  duties,  ii ,  304. 
but  not  agreements  entered  into  with  purchasers,  ii.,  304. 

ASSIGNMENT: 

by  operation  of  law,  no  breach  of  covenant  against,  528. 

might  formerly  have  been  made  by  mere,  not  in  writing,  541. 

alterations  in  the  laws  respecting,  effect^  by  recent  enactments,  541. 

note  in  writing,  how  far  still  supported  as  an  agreement  iu  equity,  542. 

of  parol  lease,  whether  valid,  542. 

what  are  the  proper  operative  words  in  a  deed  of,  542. 

description  of  parcels  contained  in,  should  correspond  with  those  con- 
tained in  lease,  542. 

how  habendum  should  be  penned  in  deed  of,  543. 

instrument  may  operate  as,  although  purporting  to  be  a  lease, 
when,  543. 

distinction  between,  and  an  under  lease,  543. 

essential  to  the  validity  of,  that  it  should  pass  an  immediate  in- 
terest, 544. 

reservation  of  any  portion  of  the  term,  however  short,  will  operate  as 

an  under  lease,  544. 
usual  covenants  in,  544. 

ASSUMPSIT: 

for  purchase-money  will  lie  by  vendor,  when,  247 — ^251. 

k  3 
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ASSUMPSIT~con<in«e<i. 

requisites  to  support,  247 — 250. 

evidence,  249. 

defence,  250. 

when  veuUor  will  be  restricted  from  bringing,  251,  252. 

special  action  of,  may  be  maintained  by  purchas$:i^53 — 257. 

requisites  to  support,  254,  255. 

may  be  maintained  by  personal  representatives,  when,  255. 

damages  in,  255,  256. 

ATTAINDER: 

of  treason  or  felony  renders  the  convict  incapable  of  holding  lands, 

206,  231. 
will  deprive  him  of  all  power  of  disposition  over  the  propertv,  206, 

207. 
as  to  disposition  made  subsequently  to  the  commission  of  the  crime, 

and  previously  to  conviction,  206,  207. 
descents,  how  affected  by,  207. 
effect  of,  upon  the  descent  of  estates  tail,  207. 

ATTENDANT  TERMS:  x 

should  be  set  out  in  abstract,  258. 
title  of,  should  be  investigated,  costs  relating  to  getting  in  must  have 

been  borne  by  vendor,  ii.,  233. 
title  of,  should  be  investigated,  558. 
how  far  a  protection  to  purchasers,  559. 
operation  of  recent  enactments  upon,  562. 
formerly  a  protection  against  judgments,  ii.,  109. 
also  crown  debts  unless  by  specialty,  but  unless  assigned  would  have 

afforded  no  protection  against  dower,  il,  111,  112. 
all  satisfied  terms  will  now  cease,  ii.,  112. 

ATTESTATION: 

clause  of,  how  to  be  set  out  in  abstract,  257,  258. 
see  Deeds,  Wills. 

ATTESTED  COPIES: 

in  the  absence  of  stipulation  to  tlie  contrary,  vendor  is  bound  to  sup- 
ply at  his  own  expense,  when.  6 ;  ii.,  229. 
practical  suggestions  respecting,  6,  32. 

form  of  clauses  stipnlating.  that  vendor  will  be  at  the  expense  of  fur- 
nishing, 34,  124,  14L  142,  147. 
mere  waste  paper  in  ejectment,  ii.,  229. 

ATTORNEY:  (see  Solicitor.) 

ATTORNEY  (POWER  OF): 

should  be  abstracted,  when  a  deed  is  executed  under,  258. 
copyholds  may  be  surrendered  by,  ii.,  17. 
purchaser  cannot  be  compelled  to  accept  surrender  by,  ii.,  1 7. 
infant,  or  a/cme  covert^  may  act  in  pursuance  of,  when,  ii.,  17. 
person  appointing,  must  be  under  no  legal  disability,  ii.,  1 7. 
must  be  made  by  deed,  ii.,  17. 
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ATTORNEY  (POWER  OFy-coniinued. 

surrender  of  copyholds  xaaj  be  made  by,  notwithstanding  principal  be 

present,  ii.,  17. 
lord  cannot  be  compelled  to  admit  under,  ii.,  17. 

AUCTION: 

if  postponed  after  being  advertised,  public  notice  should  be  given,  325. 
mode  of  conducting  sales  by,  2,  50 — 52. 

AUCTION  DUTY: 

observations  upon,  57,  59. 

AUCTIONEER: 

name  of,  should  be  stated  in  advertisements  of  sale,  9. 

also  in  conditions,  11. 

cannot  generally  maintain  an  action  in  his  own  name,  50. 

duties  of,  in  conducting  a  sale,  50,  54. 

how  far  agent  both  for  vendor  and  purchaser,  51. 

liabilites  of,  with  respect  to  deposit,  52. 

may  protect  himself  under  Interpleader  Act,  when,  53. 

should  be  cautions  of  selling  without  proper  authority,  53. 

should  take  care  to  name  his  principal,  54. 

losses  incurred  in  consequence  of  insolvency  of,  must  be  borne  bv  ven- 
dor, 55. 

if  guilty  of  negligence,  will  be  entitled  to  no  remuneration  for  his 
services,  when,  56. 

lien  of,  upon  deposit,  or  goods  of  his  employer,  57. 

cannot  purchase  the  estates  he  is  employed  to  sell,  235. 

liable  to  an  action  for  deposit,  when,  ii.,  257. 

AUTHORITY: 

to  sell  does  not  pass  any  estate  to  the  parties  authorized,  325. 
whether  if  given  to  several,  it  will  survive,  331. 

AUTRE  DROIT: 

estates  taken  in,  will  not  cause  a  merger,  408. 

BANKER: 

with  whom  title  deeds  are  deposited  as  a  security,  is  now  deemed 
purchaser  within  stat.  27  Eliz.  c.  4 ;  227. 

BANKRUPT: 

formerly  deprived  of  all  power  of  disposition,  195. 
afterwards,  sale  by,  not  to  be  impeached  after  five  years,  195. 
since  reduced  to  two,  195. 

all  conveyances  by,  now  rendered  valid,  when,  195. 
property  of,  how  vested  in  his  assignees,  196. 
estates  tail  of,  how  formerly  barred,  198. 
effect  of  Fine  and  Recovery  Substitution  Act  upon,  190. 
acts  of,  how  void  as  agunst  commissioners,  200. 
dispositions  of  his  estate  by  commissioners  must  be  enrolled  in  Chan- 
cery, 201. 
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iANKRVFT— continued. 
oommianon  or  fiat  in,  should  alwajB  btf  set  out  in  abstziet,  261. 
disdiai^ed  from  covenants  when,  528 
dstatfts  tajlof,  in  cppjhoMi  howjadw  bamble,  iL,  25. 
nsiifiHj^^ftiacBB  a  part7  V>  the  conyejfinGe  of  his  estate,  iL,  170. 
in  case.ioriiis  refdsal,  ofder  of  .Oonrt  will  hate  the  same  operation  as 
if  he  had  concurred,'  \\^  1.71. 

BANKRUPTCY: 
practical  suggestions  where  property  is  sold  nnder  fiat  in,  47. 
stipulation  that  fiat  or  other  proceeding,  if  required  to  be  entered  of 

record,  to  be  done  at  vendor's  expense,  47. 
condition  of  avoiding  estate  upon,  ^nedid,  375. 
of  copyholder,  defeats  his  wife's  free-bench,  ii.,  4. 
fatal  objection  to  a  title  when,  ii.,  74. 
purchasers,  how  far  protected  against  acts  of,  ii,  98. 
l^al  estate  protection  against,  when  ii.,  109. 
act  of,  or  fiat  in,  is  not,  per  «e,  notice  to  a  purchaser  of  either  of  these 
£Mts,  ii.,  117. 

BANKBUPTCY  (COURT  OF): 

should  be  searched,  when,  ii.,  131. 

BARGAIN  AND  SALE: 

term  of  years  created  by  way  of,  will  execute  the  possession  without 
entry,  ii.,  156. 

enrolment  necessary  to  validity  of,  where  it  comprises  estates  of  in- 
heritance, ii.,  159. 

use  cannot  be  limited  to  arise  out  of,  ii.,  1 59. 

distinction  between  ordinary  conveyances  by  way  of,  and  under  the 
Bankrupt  Acts,  ii.,  160. 

for  a  year  always  recited  in  release,  ii.,  178. 

recital  of,  in  release  held  sufficient  in  Ireland,  ii.,  178. 

how  dispensed  with  in  practice,  by  statutory  enactments,  ii.,  179. 

BARON  AND  FEME:  (see  HijgBAino  and  Wifb.) 

BASE  FEE: 

only  will  pass  when  estate  tul  has  been  barred  by  fine,  171. 

also  where  tenant  in  tul  conveys  without  protectors  consent,  172,  177. 

will  be  enlarged,  when,  1 78,  179. 

may  become  absolute  by  confirmation,  how,  179. 

BEGGAR: 

assignment  to,  will  discharge  previous  assignee  from  covenants, 
when,  524. 

BIDDER: 

clause  directing  that  highest  shall  be  the  purchaser,  29. 

BIDDING: 

no  person  to  offer  less  than  a  certain  price  at,  29. 

upon  being  made,  auctioneer  should  declare  the  amount  of,  150. 

not  complete  till  the  knocking  down  of  the  hammer,  52. 


BIDDING— continued.  .  , 

right  of,  may  be  reserved  to  Vendor,  ho#,  60,  61. 
opening  of,  incidental  to  sales  under  decree,  63.  «       . 

practical  observation  respecting,' 63, 66./         .,    ,     ,     ,      * 
usual  grounds  for,  64, 65.  .  -     '  "      /  *  •' 

implication  for,  how  to  be  made,  65,  ;66.  **   v 

BISHOPRIC: 

stipulation  that  sale  of  advowson  shall  not  be  affected  in  consequence 
of  next  avoidance  devolving  upon  the  crown  in  consequence  of 
promotion  of  incumbent  to,  140, 141. 

BISHOP'S  LEASES: 

vendor  of,  cannot  be  compelled  to  show  his  lessor's  title,  486. 

BLANKS: 

in  a  deed,  effect  of  filling  up  after  execution,  ii.,  301. 

BOND: 

form  stipulating  that  purchaser  ^11  execute,  as  an  indemnity  agunst 
incumbrances,  129. 

BOBOUGH  ENGLISH: 

custom  of,  and  of  gavelkind  noticed  by  the  laws,  ii.,  8. 
mode  of  descent  in,  cannot  be  altered,  ii.,  11,  12. 

BOUNDARIES: 

practical  suggestions  where  freehold  and  copyhold  lie  intermixed, 

38,39. 
clause  to  be  employed  under  such  circumstances,  39. 

BUILDINGS: 

when  lands  are  sold  for  the  purpose  of,  there  should  be  some  stipU' 

lation  with  respect  to  lights,  43. 
money  expended  upon,  a  part  performance,  when,  83. 

CANCELLATION: 

of  lease  will  not  annul  it,  when,  73. 

of  deed  does  not  restore  the  prior  estates,  264. 

of  documente  should  be  mentioned  in  abstract,  264. 

of  will,  how  far  a  revocation,  434. 

CANCELLING: 

a  term  inserted  in  the  revoking  clause  of  the  Statute  of  Frauds,  but 
omitted  in  revoking  clause  of  recent  Will  Act,  434. 

CANONS  OF  DESCENT  (see  Descents): 

CASE,  ACTION  UPON  THE  (see  Action.) 

CATALOGUE  (see  Inventory.) 

CESTUI  QUE  TRUST: 

trustee  disabled  to  do  any  act  to  prejudice,  215. 
operation  of  Statutes  of  Limitation  <hi,  217. 
Wred  by  time  from  conveyance  to  a  purchaser,  217,  218. 
when  trustee  may  convey  against  conisent  of,  218. 
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CHARGE: 

npon  property  devised  will  pass  the  fee,  when,  322. 
when  not,  322,  323. 

CHAKITABLE  USES: 
purchaser  will  be  protected  against,  when,  ii.,  97,  98. 
bat  not  when  he  has  notice  of  them,  ii.,  97. 
must  also  show  that  he  has  paid  an  adequate  oonsideralion,  ii.,  98. 
inadequate  consideration  would  not  affect  a  subsequent  bond  fide 
purchase  without  notice,  ii.,  98. 

CHATTELS  REAL  (see  Tekbcs  of  Ysabs.) 

CHILDREN: 
purchases  in  the  name  of  an  adyanoement  for,  when,  224,  226. 
as  to  gifts  to,  by  will,  334. 
when  a  word  of  limitation,  352. 
may  be  put  to  their  election,  when,  382. 

CHURCH  (see  Advowson.) 

CLAIM: 
may  be  filed  in  lien  of  bill  of  complaint  in  equity,  when,  271,  279. 
fees  payable  on  account  of,  279. 

CODICIL: 
operation  of,  to  republish  a  will  of  lands,  442. 
how  affected  by  recent  enactments,  443. 

COLLATERAL  WARRANTY: 
would  have  barred  an  entul,  when,  183. 

COLLECTOR  OF  TAXES: 
of  a  parish  not  considered  an  accountant  to  the  Crown,  80. 

COLONIES: 
conyeyances  of  property  in,  made  in  England,  must  be  stamped  in  the 
same  manner  as  conyeyances  of  property  in  this  country,  iL,  303. 

COMMISSION  OF  BANKRUPTCY: 
how  to  be  abstracted,  261. 

COMMISSIONERS  OF  BANKRUPTCY: 
assignment  by,  formerly  necessary  to  vest  estate  in  assignees,  197. 
bargain  and  sale  by,  formerly  usual  mode  of  barring  bankrupt's 

estate  tail,  198. 
not  now  necessary,  198. 

empowered  to  confirm  voidable  estates,  how,  200. 
effect  of  disposition  by,  200. 

all  dispositions  by,  except  of  copyholds,  must  be  enrolled,  201. 
disabled  from  purchasing  bankrupt's  property,  235. 

COMMISSIONERS  OF  INLAND  REVENUE: 
compelled  to  stamp  instruments  on  payment  of  duties  and  penalty, 
ii.,  305. 
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COMMITTEE  OF  LUNATIC: 

may  avoid  acts  done  by  lanatic,  when,  157. 
cannot  maintain  ejectment,  157. 
cannot  purchase  lunatic's  estate,  235. 

COMMON,  TENANTS  IN: 

as  they  take  distinct  estates  must  be  severally  admitted  to  copy- 
holds, ii.,  25. 

but  if  the  shares  of  several  unite  in  one  person,  one  admission  is 
sufficient,  25. 

COMPENSATION: 

purchaser  cannot  be  compelled  to  complete  contract  with,  when  the 

property  is  wilfully  misdescribed  14, 16. 
annuitant  cannot  be  compelled  to  accept,  17, 18. 
stipulation  that  it  shall  be  allowed  in  case  of  deficiency  in  number  of 

acres,  38,  115. 

CONCEALMENT: 

of  defects  wiU  render  party  liable  to  action,  when,  26,  27. 
will  entitle  purchaser  to  rescind  contract,  27. 

CONDITION: 

to  restrain  a  lessee  from  assigning,  not  favoured,  188 — 190. 

will  not  preclude  him  from  underletting,  188. 

if  lessee  assign  with  lessors  consent,  it  will  be  discharged,  189. 

equity  will  not  reheve  against  a  forfeiture  incurred  by  breach  of,  189. 

distinction  between,  and  a  covenant  not  to  assign,  190. 

must  not  be  inconsistent  nor  repugnant  to  the  nature  and  quality  of 

the  estate,  368. 
what  may  be  valid,  368. 
to  determine  an  estate  must  determine  it  m  tatOf  and  not  in  part, 

368,  369. 
for  abridging  an  estate,  how  far  good,  369. 
impossible,  a  mere  nullity,  371. 
in  restraint  of  marriage,  how  construed,  372. 
distinction  between  precedent,  and  subsequent,  372,  375. 
to  avoid  estate  on  bankruptcy  or  insolvency  valid,  375,  376. 
when  an  estate  may  be  enlarged  upon,  376,  377. 
not  to  dispute  will,  how  construed,  379. 
not  to  assign  without  licence,  how  discharged,  527. 
distinction  between,  and  a  covenant,  530,  531. 
annexed  to  an  estate,  a  fatal  objection  to  a  title,  ii.,  70. 
defect  may  be  cured  by  release  of  party  entitled  to  benefit  of,  ii., 

70,  71. 
vendor  cannot  compel  such  release,  ii.,  70,  71. 

CONDITIONAL  FEE: 

only  will  pass  in  copyholds  where  there  is  no  custom  to  entail,  ii.,  39. 
by  the  common  law  lands  subject  to  become  alienable  on  issue  born, 

U.,  39. 
power  of  alienation  in,  how  restrained  by  the  statute  (2e  dbnu,i6.,  ii.,  39. 
statute  does  not  extend  to  copyholds,  ii.,  39. 
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CONDITIONAL  FEE'-contifwed. 
limitation  of,  in  copyholds  maj  pass  by  common  sarrender,  iL,  39. 
assurance  of,  will  not  be  affected  bysnbseqaent  failnre  of  issue,  ii.,  39. 
if  made  before  issue  bom,  may  be  made  good  by  relation,  if  issue  be 
afterwards  bom,  ii.,  39. 

CONDITIONAL  LIMITATION: 
distinction  between,  and  contingent  remunders,  263,  364. 
not  valid  at  common  law,  364. 
but  good  in  wills,  and  conyeyances  to  uses,  364. 
how  far  barrable,  367. 
of  the  requisites  to  support,  367,  368. 

how  far  it  will  be  affected  by  the  failnre  of  the  preceding  estate,  370. 
is  an  incumbrance,  which  is  a  matter  of  title,  when,  ii.,  70. 
when  not,  iL,  71. 

CONDITIONS  OF  SALE: 
preliminary  observations  respecting,  6,  7. 
may  protect  vender  from  difBculties  occasioned  by  defective  title, 

when,  9. 
practical  directions  for  preparing,  10,  28. 
cannot  be  added  to,  or  varied  by  parol,  1 1. 
how  they  should  commence,  11. 
what  parties  should  be  named  in,  11. 
how  parcels  should  be  set  out  in,  11,  12. 
when,  of  leaseholds  vendor's  interest  should  be  stated  according  to 

the  fact,  13. 
what  covenants  should  be  set  out,  13, 14. 

dause,  that  lots  should  be  put  up  at  a  price  named  by  auctioneer,  26. 
that  highest  bidder  shall  be  purchaser,  29,  113, 114. 
that  each  bidder  shall  not  offer  less  than  a  specified  sum,  29. 
that  highest  bidder  shall  pay  auctioneer,  29. 
as  to  pa3nnent  of  deposit,  29,  1 14. 

that  purchaser  shall  pay  interest  on  purchase>money,  29,  30. 
that  vendor  will  deliver  abstracts,  &c.,  30« 
clause  where  vendor  is  apprehensive  he  may  possibly  be  unable  to 

confer  a  good  title,  30. 
clause  that  vendor  will  produce  a  good  title,  31. 
clause  that  the  expense  of  conveyance  of  outstanding  estates  shall  be 

borne  by  purchasers,  32. 
practical  observations  respecting,  31,  32.  • 
clause,  that  recital  of  facts  contained  in  document  of  twenty  years 

old,  shall  be  sufiScient  evidence  thereof,  34. 
clause  that  vendor  shall  be  at  the  expense  of  the  production  of 

muniments  of  title  not  in  his  possession,  34. 
clause  also  of  attested  or  other  copies,  &c.,  3.5. 
clause  that  vendor  shall  bear  the  expense  of  disentailing  deeds,  36. 
clause  also  of  acknowledgments  of  married  women,  36. 
clause  that  timber  shall  be  taken  at  a  valuation,  36. 
clause  also  fixtures,  36,  37. 


INDEX.  Clxxxix 

CONDITIONS  OF  SALE^-contmued, 

clause  that  number  of  acres  as  stated  is  supposed  to  be  correct;  bat 

is  not  warranted  to  be  so,  38. 
clause  that  compensation  shall  be  allowed  in  case  of  deficiency,  38. 
clause  that  if  title  cannot  be  made  as  to  some  of  the  lots,  contract 

shall  be  good  as  to  residue,  38. 
that  vendor  shall  be  allowed  to  retain  title  deeds,  39. 
that  conveyance  shall  be  prepared  by  purchaser's  solicitor,  41. 
that  vendor's  solicitor  shdl  prepare  conveyance,  41. 
that  if  purchaser  shall  fail  to  comply  with  conditiiais,  vendor  may 

rescind  contract,  41. 
forms  of  contracts  to  be  annexed  to,  42,  43. 
clause  where  purchaser  is  not  to  call  for  lessor's  title,  45. 
that  lease  is  sul^ect  to  certain  rents  and  covenants,  46. 
that  purchasers  shall  indemmfy  each  other  against  rents  contained  in 

original  lease,  46. 
that  purchaser  shall  be  let  into  possession  on  undertaking  to  pay 

interest,  47. 
should  be  read  over  previous  to  sale,  50. 

CONFESSION: 

of  agreement  will  take  it  out  of  the  Statute  of  Frauds,  when,  81. 

CONSIDERATION: 

nature  of,  should  be  stated  in  abstract,  258. 

how  to  be  set  out  in,  258. 

necessary  to  raise  a  use,  258 ;  ii.,  180. 

of  conveyance  should  be  stated  in  testatum  ii,  179. 

none  necessary  to  the  validity  of  a  deed  at  common  law,  iL,  179. 

is  now  expressed  in  body  of  conveyance,  and  also  endorsed  thereon, 
ii.,  180. 

at  law  acknowledgment  of  conclusive,  €tiiter  in  equity,  180. 

how  it  should  be  expressed  in  a  deed,  180,  181. 

whether  failure  of,  will  affsrd  sufficient  ground  for  rescinding  contract, 
479;  u.,  242. 

no  txd  valorem  duly  payable  upon  a  mere  nominal,  ii.,  290. 

fiill  amount  of,  must  be  expressed  on  the  face  of  the  instrument, 
iL,  290,  291. 

pemdties  for  omitting  to  set  out  truly,  ii.,  291,  292. 

inadequacy  of,  not  generally  considex^  a  sufficient  ground  for  rescind- 
ing contract,  ii.,  243. 

(30NSTBUCTIVE  NOTICE  (see  Noticb.) 

CONTINGENT  INTERESTS: 

how  agreements  for  the  sale  of,  should  be  framed,  103. 

CONTINGENT  REMAINDERS: 
agreement  for  the  purchase  of,  143. 
defined  and  distinguished,  363,  371. 
difference  between,  and  conditional  limitations,  365. 
distinction  between,  and  an  executory  devise,  365. 


CXC  INDEX. 

CONTINGENT  REMAINDERS-HWrtwuerf. 
how  they  might  have  been  deetrojed,  365,  366. 
recent  enactments  respecting,  366. 

CONTRACT  (see  Aorbemekt.) 

CONTRACTING  PARTIES: 
capacity  of,  149,  236. 
as  to  vendor,  149,  226. 
as  to  purchaser,  329,  SS6. 
with  isw  exceptions  all  persoas  an  capable  of  being,  150. 

CONTRIBUTION: 
towards  renewal  of  leases,  536. 

CONVENTIONARY  TENANTS  (see  Oorxtwall,  Docht  Laitim  of.) 

CONVEYANCE: 

it  should  be  stipulated  at  whose  expense  it  is  to  be  prepared,  39. 

if  not,  must  be  borne  by  purchaser,  40;  ii.,  234. 

purchaser's  Mlicitor  is  entitled  to  prepare  it  where  there  is  no  stipu- 
lation to  the  contrary,  40;  iL,  154. 

if  prepared  by  vendor's  solicitor,  it  will  constitute  him  an  agent  for 
purchaser,  40. 

practical  remarks  respecting,  40. 

clause  directlDg  it  shall  be  prepared  by  purchaser's  solicitor,  41. 

clause  where  vendor's  solicitor  is  to  prepare.  41. 

stipulation  that  it  shall  be  prepared  by  purchaser's  solicitor,  41, 180, 
137. 

what  will  be  considered  as  matters  of,  and  what  of  title,  274. 

of  devised  property  will  revoke  prior  will,  when,  397, 403. 

how  a£Pected  by  recent  enactments,  403,  404. 

practical  directions  for  preparing,  il.,  165,  227. 

purchaser  may  select  mode  of,  ii.,  154. 

in  ancient  times  feoffment,  most  usual  form  of,  iL,  154. 

was  rarely  used  after  the  introduction  of  assurances  by  way  of 
lease  and  release,  ii.,  155. 

release  at  common  law,  another  mode  of,  ii.,  155. 

assurances  by  lease  and  release,  ii.,  156. 

by  release  under  recent  enactments,  it,  156,  157. 

operation  of  recent  enactments  upon,  ii.,  157, 159. 

by  bargain  and  sale,  ii.,  158. 

by  apppointment,  ii.,  160. 

by  exchange,  ii.,  1611. 

by  disentaUing  deeds,  ii.,  163,  164. 

should  conftnence  with  the  date,  ii.,  165. 

wrong  or  impossible,  date  will  not  invalidate,  iL,  165. 

takes  effect  from  time  of  delivery,  and  not  of  date,  ii.,  165,  166. 

how  parties  to  should  be  described  in,  167. 

order  in  which  they  should  stand  in,  ii.,  168. 

who  are  the  necessary  parties  to,  iL,  168, 172. 

recitals  in  (see  Rboitaub.) 
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CONVEYANCE— coTrfwttcJ. 
as  to  the  stamps  to  be  attached  to  (see  Stamp  Duties.) 
consideration  in  (see  Consideration.) 

COPARCENERS  (see  Pabceners.) 

COPY  OF  COURT  ROLL  (see  Copyholds.) 

COPYHOLDER: 

maj  transfer  his  estate  to  a  purchaser,  19  L 

bat  cannot,  without  the  lord's  licence,  lease  for  more  than  a  year, 

191;  iL,  6. 
but  to  incur  a  forfeiture  a  common  law  interest  must  pass,  191. 
any  conveyance  sufiScient  to  pass  a  common  law  interest,  except  a 

bargain  and  sale,  will  cause  a  forfeiture,  192. 
equity  will  reheve  against  forfeitures  inadvertently  incurred  by,  193. 
but  rarely  if  wilfully  incurred,  193. 
power  of  tenant  in  tail  to  bar  the  entail,  193,  194. 
in  the  eye  of  the  law  considered  as  a  tenant  at  will,  ii.,  2,  3. 
how  capable  of  passing  his  estate,  ii.,  3. 
widow  of,  not  dowable  except  by  custom,  ii.,  3. 
prior  to  admission,  takes  merely  a  nominee,  ii.,  21. 
cannot  forfeit  his  estate  until  admittance,  ii.,  21. 
incapable  of  surrendering  until  admittance,  ii.,  21. 
but  may  assign  his  equitable  interest,  ii.,  21. 

COPYHOLDS: 

should  be  stated  in  contracts  or  conditions  by  whom  the  expense  of 

surrenders  and  admittances  is  to  be  borne,  35. 
otherwise  must  be  borne  by  purchaser,  35. 
also  the  fine,  35. 

form  of  agreement  for  the  purchase  of,  133. 
tenant  of,  may  transfer  his  estate,  190. 

cannot  be  ejected  by  the  lord  so  long  as  he  observes  the  custom,  190. 
but  cannot  generally  lease  without  licence,  191. 
to  effect  a  forfeiture  a  common  law  interest  must  pass,  191. 
estates  tail  in,  how  barred,  193;  ii.,  40,  44     47. 
additional  abstract  will  be  required  of,  when,  247. 
as  to  minerals  arising  out  of,  248. 
how  to  be  abstracted,  269,  270. 
not  within  the  Statute  of  Uses,  284. 
pass  by  surrender  and  admission,  ii.,  3. 
how  descendible,  ii.,  3. 
lord  cannot  refuse  to  regrant,  ii.,  3. 
doubtful  how  far  they  can  be  entailed,  iL,  3. 
not  within  statute  de  donis,  ii.,  3. 
how  affected  by  judgments,  ii.,  5. 
not  formerly  liable  to  simple  contract  debts,  ii.,  6. 
or  to  debts  by  specially,  ii ,  6. 

might  have  been  taken  under  a  sequestration  in  equity,  ii.,  6. 
now  liable  to  judgments,  ii.,  6. 
cannot  be  created  at  the  present  day,  ii.,  9. 
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COTYEOLO^-^wnHmied. 
bat  lordf  with  coDsent  of  homage,  maj  make  new  grants  of  waste 

lands,  ii.,  9,  10. 
or  regranti  when  the  lands  escheat  to  him,  ii.,  10. 
hot  regrant  must  be  made  in  pursnance  of  the  costoma  of  the  manor, 

not  requisite  that  estate  of  lord  should  be  commensurate  with 

copyholder's  interest,  ii.,  10. 
not  subject  to  incumbrances  of  the  lord,  ii.,  10. 
customs  as  to  descents  of,  ii.,  13. 
in  the  absence  of  any  transmissible,  in  the  same  course  as  fre^olds, 

iL,  11. 
may  by  custom  be  transmissible  differently,  ii.,  11. 
such  custom  will  be  strictly  construed,  ii.,  12. 
rule  in  Shelley's  ecue  applicable  to,  ii.,  13. 
alienation  of,  how  effected,  iL,  14. 
cannot  be  exchanged  by  an  ordinaxy  deed  of  exchange  at  common  law, 

ii.,  14. 
legal  estates  in,  can  only  pass  by  admission  and  surrender,  ii^  14. 
equitable  estate  in,  may  pass  without  either  admission  or  surrender, 

ii.,  14. 
power  relating  to,  may  be  eftocised  without  surrender,  when,  iL,  14,15. 
lord  may  be  compelled  to  admit  tenant  to,  ii,  15. 
by  subpoena  in  equity,  ii.,  15. 
by  mandamus  at  law,  ii.,  15. 

effect  of  surrender  of  (see  Surrender  of  Goftholdb.) 
presentment  of  surrender  of,  how,  and  when  to  be  made,  ii.,  18,  20. 
practical  remarks  of  admission  to  (see  Admission  to  Copthou)6.) 
devisee  of,  no  estate  until  admittance,  ii.,  22. 
fines  on  admission  to  (see  Fines.) 
declaration  of  the  uses  of,  ii.,  29 — 36. 
party  to  whose  use  surrender  is  made  should  be  predsdy  mentioned^ 

ii.,  29. 
when  uncertainty  in  description  may  be  helped,  ii.,  30. 
mistake  in  name  of  occupant,  or  of  number  of  acres  will  not  vitiate 

surrender  of,  ii.,  30. 
construction  of  limitations,  ii.,  30. 
by  what  rules  governed,  ii.,  31. 
not  within  statute  of  uses,  ii.,  32. 
as  to  contingent  remainders  in,  il.,  33. 
estates  in  cannot  be  limited  to  commence  infutwro,  ii.,  33. 
doubted  whether  a  fee  upon  a  fee  can  be  limited  in,  ii.,  33. 
who  will  be  entitled  when  no  use  is  declared,  ii.,  35. 
resulting  trusts  of,  how  construed,  ii ,  35,  36. 
tenant  right  of  reservation,  il,  37,  38. 
custom  of,  how  supported,  ii.,  38. 
of  conditional  fees  in,  ii.,  39. 
estates  tail  in,  ii.,  40-— 48. 
how  estates  tail  in  were  formerly  barred,  ii.,  40. 
where  the  custom  prescribed  no  particular  form,  entail  might  have 

been  barred  by  surrender,  ii.,  41. 
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COTYEOLDS— continued. 

other  modes  of  barring  entails  in,  ii.,  41. 

as  to  equitable  estates,  ii.,  41. 

operation  of  Fine  and  RecoYerj  Substitution  Act  upon,  ii.,  44. 

as  to  the  ccmsent  of  protector,  ii.,  44,  45. 

as  to  equitable  estate,  ii.,  45. 

estates  tail  of  bankrupts  in,  how  barred,  ii.,  45—47. 

as  the  wills  of,  48 — 60. 

not  rendered  devisable  by  Statute  of  Wills,  ii.,  48. 

excluded  from  devising  operation  of  the  Statute  of  Frauds,  ii.,  48. 

devisable  by  custom ;  might,  when  authorized  by  custom,  have  been 

devised  by  an  unattested  will,  ii.,  48,  49. 
where  surrender  to.  will  required  any  particular  form,  it  must  have 

been  complied  with,  ii.,  49. 
in  the  absence  of  custom  to  surrender  to  will,  it  must  have  been 

attested  by  three  witnesses,  ii.,  50. 
operation  to  use  of  will  of,  ii.,  50. 

when  equity  would  have  supplied  want  of  surrender,  ii.,  53,  56. 
statutory  enactments  dispensing  with  necessity  of  surrender,  ii.,  56,  59. 
distinction  between,  and  customary  freeholds,  ii.,  59. 
how  distinguishable  from  lands  in  ancient  demesne,  ii.,  60. 
doubtful  whether  liable  to  crown  debts,  il.,  80. 
not  formerly  liable  to  judgments,  ii.,  81. 

deed  of  covenant  to  surrender  to  purchaser  in  fee,  with  usual  cove- 
nants for  title,  No.  XXXIII.,  p.  Ixzxvii. 
form  of  deed  to  accompany  surrender  of.  No.  XXXIV.,  p.  zci. 
'    covenant  to  surrender  an  estate  determinable  on  lives,  No.  XXXTV., 

p.  zcii. 
assurance  of,  to  a  purchaser  accompanied  by  conveyance  of  freehold 

and  assignment  of  leasehold  property,  No.  XXXV.,  p.  xciv. 
conveyance  of  by  mortgagor  and  mortgagee  to  a  purchaser  in  fee. 

No.  XXXIX.,  p.  civ. 
as  to  stamp  duties  chargeable  in  respect  of,  ii.,  304. 

COKNWALL  (DUCHY  LANDS  OF): 
holden  of  assessionable  manors,  ii.,  63. 
estates  in,  styled  conventionary  tenements,  il,  64. 
how  formerly  holden,  ii.,  64. 
were  held  under  grants  renewed  every  seven  years;  now  made  of 

freehold  tenure,  ii.,  64. 
as  to  reservations  of  minerals  in,  ii.,  66,  67. 
claims  of  duchy  respecting,  how  barred  by  Statute  of  Limitations,  ii., 

67,  68. 

COBPORATIONS: 

ecclesiastical  formerly  restrained  from  alienation  beyond  granting 

leases,  201. 
exceptions  with  respect  to  incumbents,  201,  202. 
powers  of  lay  corporations  to  alienate,  202. 
how  restricted  by  statutory  enactments,  202 — 206. 
as  to  leases  granted  by,  203—206. 
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COBPORATIONS-HxmtmtfedL 
disabled  from  holding  lands  without  Uoenoe  from  the  crown,  232. 
alterations  effected  b^  recent  enactments,  202 — 205, 232. 
incapable  to  be  seised  to  a  use,  283. 

CORPOREAL  HEREDITAMENTS: 
now  made  to  He  in  grant,  ii.,  156. 

COSTS: 
▼endor  mnst  bear,  of  deducing  title,  and  purchaser  of  conveyance,  ii., 

228. 
amount  of  vendor's  will  depend  upon  state  of  his  title,  ii.,  228. 
of  preparing  and  delivering  abstract  must  be  borne  by  vendor,  ii.,  229. 
also  covenants  for  production  of  title  deeds,  when  necessary,  ii.,  229. 
also  of  production,  when  not  in  his  possession,  ii.  231. 
vendor  must  defray,  of  getting  in  all  outstanding  estates,  iL  232. 
also  of  barring  entails,  ii.,  232. 

also  of  getting  in  estates  outstanding  in  infants  or  lunatics,  ii.,  233. 
of  procuring  concurrence  of  necessary  parties  to  conveyances  must 

be  borne  by  vendor,  ii.,  233. 
also  of  petitions  to  the  Court  of  Chancery,  order  and  directions,  ii., 

233. 
but  purchaser  must  be  at  other  costs  of  the  conveyance,  ii.,  233. 
in  equity  are  always  discretionary,  ii.,  269. 
generally  speaking  they  will  fall  upon  the  losing  party,  ii.,  269. 
if  vendor's  bill  be  dismissed  because  he  cannot  make  a  title,  he  will 

generally  have  to  pay  the  whole  costs  of  the  suit,  ii.,  269. 
bnt  if  purchaser  sets  up  matter  of  special  defence,  which  he  fuls  in 

proving,  he  will  have  to  pay  the  costs  of  the  defence,  ii.,  269. 
but  not  for  taking  a  reasonable  objection  to  the  title,  ii.,  269,  270. 
when  equity  will  not  give  costs,  ii.,  270. 

COUNSEL : 
abstract  should  always  be  submitted  to,  272. 
notice  to,  is  notice  to  the  party  who  employs  him,  ii..  1 19. 

COUNSEL'S  OPINION: 
upon  the  title,  vendor  will'  be  entitled  to,  in  case  contract  be  rescinded, 
notwithstanding  purchaser  ptud  for  it,  ii.,  129. 

COURTS  OF  RECORD: 
what  are  so  considered,  ii.,  230. 

COUNTERPART: 
of  instruments  how  to  be  stamped,  ii.,  299,  300. 

COURT  ROLLS: 

stipulations  that  purchaser  shall  pay  the  costs  of  examining,  134. 

copy  of  should  be  set  out  in  abstract,  269. 

entry  on,  the  best  evidence  of  custom,  ii.,  8. 

entry  on,  best  evidence  of  surrender,  ii.,  21. 

but  not  the  only,  or  conclusive  evidence,  ii.,  21. 

presentments  of  surrender  should  be  duly  made  and  entered  on,  ii.,  19. 
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COURT  l^OLLS—contmued, 

should  be  inspected  to  ascertain  that  no  docoments  have  been  left  out 
in  the  abstract,  139. 

COURTS  OF  EQUITY: 

will  not  generally  decree  the  specific  performance  of  a  parol  contract, 
81. 

exceptions  to  this  rale,  81 — 87. 

will  relieve  where  a  power  of  leasing  has  been  badly  execnted,  491, 
497. 

but  not  if  any  fraud  has  been  attempted  against  a  remaiuder-man, 
497,  498. 

will  compel  lord  to  admit  copyholders,  ii.,  .3. 

win  also  relieve  a  purchaser  when  informally  admitted,  ii.,  28,  29. 

will  relieve  agfunst  the  omission  of  liveiy  of  seisin^  ii.,  106. 

also  against  a  defective  execution  of  a  power,  ii.,  106. 

but  not  against  a  non-execution,  ii.,  106. 

also  against  dormant  incumbrances,  108. 

wiU  debar  mortgagor  of  his  right  of  redemption,  when,  ii.,  108. 

legal  estate  will  entitle  the  purchaser  to  equitable  relief  and  protec- 
tion, when,  108,  112. 

requisites  to  entitle  a  party  to  the  protection  of,  ii.,  108 — 1 10. 

COVENANTS: 

what,  in  a  lease  are  construed  as  common  and  usual,  14. 

clause  stipulating  that  purchaser  shall  indemnify  vendor  against,  46. 

no  objection  to  title  that  the  usual,  have  been  omitted  in  former  con- 
veyances, 409. 

when,  inserted,  it  will  be  proper  to  see  that  they  have  been  ^tered 
into  by  the  necessary  parties,  409,  410. 

will  not  run  with  the  land  when  entered  into  by  parties  between 
whom  there  is  no  privity  of  estate,  410. 

for  title,  practical  observations  upon,  410,  411. 

what,  are  considered  as  8ynon3rmous,  411,  412. 

for  seisin  in  fee,  and  right  to  convey,  411. 

for  quiet  enjoyment,  412, 413. 

whether  it  can  be  controlled  by  antecedent  qualified,  413. 

freedom  from  incumbrances,  414, 415. 

for  further  assurance,  415. 
.   are  either  express,  or  implied,  417. 

distinction  between,  417,  519. 

may  be  restrained  by  express,  518. 

express,  taken  more  strictly  against  the  party  than  implied,  519. 

when,  entered  into  for  keeping  in  repair,  lessee  must  rebuild  in  case 
they  are  burnt  down  or  destroyed,  520. 

if  to  pay  rent,  he  must  do  so  under  the  like  circumstances,  520. 

equity  would  formerly  relieve  against,  520. 

but  no  such  rule  now  exists,  520. 

when  express,  lessee  will  remam  liable  notwithstanding  he  may  have 
assigned  the  property,  520,  521. 
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COVENANTS— conlMMieJ. 
aooepUnce  of  rent  by  lessor  from  assignee  will  not  destroy  lessee's 

liability,  521. 
action  for  breach  of,  not  maintainable  by  original  lessee  against  an 

vnder  lessee,  521 
binding  on  the  personal  representative,  when,  521,  522. 
ranning  with  the  land  binding  on  the  assignee  although  not  named, 

522. 
of  a  personal  natnre,  determines  with  the  death  of  the  party  entering 

into,  522. 
mortgagee  of  term  of  years  bonnd  by,  when,  523. 
collateral  covenants  not  binding  on  the  assignee  although  be  -be 

named,  523. 
nor  for  breach  of,  incurred  previous  to  their  time,  524. 
nor  after  he  has  assigned  over  his  interest,  521,  524. 
but  cannot  by  assignment  defeat  a  right  of  action  for  breach  incurred 

during  his  time,  524. 
what  kinds  of,  will  run  with  the  land,  525. 
not  to  assign  without  licence,  does  not  run  with,  526. 
is  not  construed  to  mean  a  common  and  usual  covenant,  526,  527. 
granting  an  underlease  no  breach  of,  when,  527. 
when  otiierwise,  527. 

assignment  by  operation  of  law  no  breach  of,  528. 
bankrupt  when  discharged  from,  in  leases,  528. 
distinction  between,  and  conditions  or  provisoes  not  to  assign,  530,  531. 
acceptance  of  rent  after  notice,  waiver  of  forfeiture  for  breach  of,  531. 
for  renewal  of  leases,  how  construed,  532. 
vendor  can  only  be  required  to  enter  into  quali£ed,  ii.,  202« 
when  vendor  claims  by  descent  or  under  a  will  he  must  covenant 

for  his  ancestors  and  testators,  ii.,  202,  203. 
sometimes  vendor  enters  into  general  covenants,  ii.,  203. 
practical  remarks  upon  the  usual  covenants  contained  in  parchsuse 

deeds,  ii.,  204—210. 
to  produce  title  deeds  required  when  vendor  retains  them,  ii.,  207. 
married  women  incapable  of  entering  into,  ii.,  208. 
by  trustees,  ii.,  208,  209. 
mortgagees,  ii.,  208,  209. 
heirs-at-Liw,  ii.,  208,  209. 
executors  and  administrators,  ii.,  208,  209. 
of  indemnity,  vendor  entitled  to,  when,  ii.,  209. 
with  whom  to  be  entered  into,  ii.,  209. 
forms  of,  usual  for  title,  No.  I.,  clauses  9,  10,  11,  pp.  iiL,  iv. ;  Ko.  II., 

clauses  4  to  7  inclusive,  pp.  vi.,  viL;    No.  Ill,  clauses  5,  6,  7, 

ppb  viii.,  ix 

COVENANTS  TO  PROPUCE  TITLE-DEEDS: 
Costs  of,  must  be  borne  by  vendor,  when,  ii.,  229. 

COVERTURE: 
woman  disabled  from  entering  into  contracts  during,  164. 
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what  acts  done  by  her  during,  are  valid,  165,  169,  170,  174,  175, 
230,  505;  ii  17. 

CBEDITOBS: 

Tolnntarj,  conveyance  not  good  against,  when,  223,  227,  228. 
may  file  claim  instead  of  bill  of  complaint  when,  ii.  271. 

CKOPS  (see  Growing  Chops.) 

CROSS  EEMAINDERS: 

will  be  implied,  when,  355,  357. 

CBOWN  DEBTS: 

matter  of  conveyance,  and  not  of  title,  ii.  70,  78,  80. 

formerly  the  crown  had  a  hen  in  debtor's  lands  even  after  alienation, 

iL  78,  79. 
law  respecting,  how  altered  by  recent  enactments,  79, 80. 
trust  estates  liable  to,  ii.,  80. 

«lien  for,  extends  only  to  immediate  accountants,  ii.,  80. 
will  not  affect  purchasers  unless  duly  registered,  ii.,  102. 
search  must  be  made  for,  when,  ii.,  137. 
formerly  a  hen  on  real  estates  of  receivers,  althoagh  contracted  after 

alienation,  ii.,  78. 
alterations  in  the  law  respecting,  affected  by  recent  enactments,  ii.,  79. 
Hen  for,  extends  only  to  immediate  receivers,  ii.,  80. 

CURTESY: 

estate  in,  a  &tal  defect  in  a  title,  ii.,  70,  72. 
tenant  by  (see  Tenant  by  Curtesy.) 

CUSTOM: 

of  manor  should  be  mentioned  in  abstract,  209. 

important  in  copyhold  titles,  ii.,  7. 

in  order  to  be  good  must  have  existed  time  out  of  memory,  ii.,  7, 9, 1 1. 

must  be  reasonable,  ii.,  7. 

it  must  be  certain,  7. 

compulsory,  ii.,  7. 

not  inconsistent  with  another  custom,  ii.,  7. 

if  bad  in  part  void  for  the  whole,  ii.,  7. 

what  will  be  sufficient  proof  of,  ii.,  8,  9. 

proof  of,  except  of  lands  in  gavelkind  and  borough  English  rests 

with  him  who  alleges  it,  ii.,  8. 
in  copyholds  best  evidence  of,  is  the  court^rolls,  ii..  8. 
one  undisturbed  act  will  not  create,  ii.,  8. 
if  doubtful  question  may  be  decided  by  a  jury,  ii.,  8. 
by  consent,  Court  of  Equity  will  order  a  reference  respecting,  to  the 

Master,  ii.,  9. 
of  one  manor,  no  evidence  to  explain  that  of  another,  ii.,  9. 
ancient  writings,  how  far  evidence,  ii.,  9. 
lord  cannot  exceed  limits  prescribed  by,  ii.,  10. 
to  grant  for  life,  will  not  authorize  a  grant  to  a  woman  during  a 

widowhood,  iL,  10. 

VOL.  n.  / 
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CUSTOM— cofi^wuied 
will  guide  the  course  of  descent,  ii.,  11. 

where  it  prescribes  a  coarse  different  from  the  oominon  law,  will  be 
constmed  strictly,  ii.,  12. 

CUSTOMARY  FBEEHOLDS: 

how  distingnished  from  copyholds,  ii.  59,  60. 

except  when  varied  by  cnstom,  are  subject  to  the  general  law  of 

copyholds,  ii.,  59. 
sometimes  pass  by  deed  and  admittance  without  surrender,  iL,  59. 
so  far  partake  of  a  freehold  nature  as  to  fall  within  the  Statute  of 

Frauds,  ii.,  59,  60. 

CUSTOMARY   LANDS    OF    THE    DUCHY    OF    CORNWALL 
(see  Cornwall,  Duchy  LAm>s  of.) 

CY.PRES.  DOCTRINE: 
what,  347. 

only  allowed  in  wills,  347. 
and  only  applicable  to  real  estate,  847. 

DAMAGE: 
stipulation  that  intermediate,  between  contract  and  conveyance,  shall 
not  affect  the  sale,  131. 

DAMAGES  LIQUIDATED  (see  Liquidated  Damaoss.) 

vendor  may  bring  actions  for,  in  case  purchaser  refuses  to  fulfil  the 

contract,  ii.,  236. 
what  amount  of  may  be  recovered  by  purchaser,  ii.  255. 
to  recover  special,  for  investigating  title,  plaintiff  may  lay  them  m 

such,  ii.,  255. 
cannot  recover  them  under  a  count  for  money  paid,  iL,  255,  256. 
cannot  recover  any  for  costs  incurred  previous  to  entering  into  con- 

tract,  ii.,  256. 
nor  for  fancied  goodness  of  the  bargain,  ii.,  256. 

DATE: 

conveyance  should  commence  with,  iL,  165. 
want  of,  will  not  invalidate  assurance,  ii.,  155, 166. 
nor  an  impossible  one,  ii.,  165. 

as  where  there  is  a  mistake  by  giving  priority  to  wrong  instrument, 
ii.,  165,  166. 

DEATHS: 
vendor  bound  to  supply  evidence  of^  at  his  own  costs,  32. 
clause  directing  that  recital  shall  be  sufficient  evidence  o^  32. 
it  may  be  stipulated  that  these  costs  are  to  be  defrayed  by  purchaBer, 

31,  32. 
certificate  of,  evidence  of  the  fact,  277. 

DEBTS: 

effect  of  charge  of,  upon  real  property,  18. 

where  lands  are  devised  charged  with,  devisor  may  sell  to  pay  them 
off,  28. 


i 
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DEBTS— contmuee;. 

unless  specified,  or  scheduled,  purchaser  of  property  charged  with,  is 
exonerated  from  seeing  to  application  of  purchase  money,  18 ;  ii.,  64. 
otherwise,  if  specified,  or  scheduled,  18;  ii.,  84. 
devise  of  lands  charged  with,  will  pass  the  fee,  323. 
charged  on  real  estate  incumbrances,  ii.,  84. 
purchaser  not  bound  to  see  them  discharged  in  the  case  of  a  sale  of 

leasehold  property,  ii^  84. 
distinction  between  charges  for  payment  of,  and  of  legacies,  ii.,  85. 
of  ancestor  or  testator  not  binding  on  purchaser  from  heir  or  devisee, 
when,  ii.,  86., 

DECEIT: 

action  for,  will  lie  where  property  is  wilfully  misrepresented,  27. 

requisites  to  sustain,  27. 

also  where  vendor  fraudulenUy  conceals  an  encumbrance,  ii.,  136. 

DECLARATION: 

clause  directing  that  it  shall  be  sufficient  evidence  of  identity  of  pre- 
mises given  by  vendors,  ii.,  132. 
substituted  for  oaths  to  prove  identity  of  parcels,  ii.,  127,  128. 

DECREES: 

sales  under  (see  Sales  before  the  Masteb.) 

must  be  set  out  in  abstract,  how,  263. 

will  have  the  same  operation  on  land  as  judgments,  263;  ii.  83. 

registration  of,  not  of  itself  notice  of,  iL,  117. 

DEED  POLL: 

form  of  covenant  for  the  production  of.  No.  XYI.,  clause  6,  p.  xlvi. 

form  of  schedule  of,  No.  XVI.,  p.  zlviL 

form  of  deed  of  covenant  to  produce,  No.  XVII.,  p.  xlviii. 

DEEDS: 

it  iB  a  common  stipulation  that  purchaser  shall  be  at  the  expense  of 

comparing,  with  abstract,  34. 
expense  of  production  must  be  borne  by  vendor,  ii.  229,  231. 
as  to  copes  of,  6,  31,  32. 

there  should  be  stiptdation  as  to  the  custody  of,  when,  34. 
form  of  clause  when  vendor  is  to  retain  them,  34. 
clause  that  vendor  shall  retun,  34,  46,  124,  132. 
suggestions  as  to  stipulations  respecting  the  possession  of,  34,  46. 
clause  directing  that  purchaser  shall  be  at  the  expense  of  compariog 

with  abstract,  119,120. 
that  they  shall  be  delivered  over  to  purchaser  who  shall  covenant  to 

produce  them,  124. 
of  the  exposition  of,  303. 
a  less  liberal  construction  allowed  in  the  construction  of,  than  in  wills, 

303. 
only  the  act  of  parties  actually  executing,  417. 
possession  of,  unaccompanied  with  other  circumstances  sufficient  to 

afiect  purchaser  with  notice,  iL,  115. 

/  2 
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DEEDS— ootUmued. 
ought  to  be  compared  with  abstract  before  the  latter  is  sabmitted  to 

connBel,  ii.,  122. 
how  should  be  compared  with  abstract,  ii.,  123. 
expenses  of  production  must  be  borne  bj  yendors,  when,  124,  125. 
puix^aser's  solicitor  must  ascertain  that  they  have  been  duly  exe- 

cuted,  ii.,  124. 
also  that  receipt  for  purdiase  money  is  duly  indorsed,  iL,  124. 
if  enrolment  of,  be  necessary,  it  must  be  ascertained  that  this  has 

been  done,  iL,  124. 
also  when  registration  is  required,  iL,  124. 
also  that  the  proper  stamps  are  affixed  to  them,  iL,  124. 
loss  of,  will  not  afford  ground  for  rescinding  contract,  if  vendor  can 

procure  copies,  when,  iL,  126. 
when  accidentally  destroyed,  parties  to,  may  be  made  to  concur  in 

subsequent  conveyances,  when,  ii.,  126. 
in  the  case  of  loss  of,  assignments  in  leasehold  may  be  made  good  in 

the  recitals,  iL,  126. 
title  may  be  good,  although  there  are  none,  ii.,  129. 
how  parties  to,  should  be  described,  iL,  168 — 172. 
order  in  which  they  should  be  placed,  iL,  168. 
grant  of,  not  necessary,  unless  vendor  retidns  part  of  the  lands  to 

which  they  relate,  ii.,  192. 
when  retained  by  vendor,  he  usually  enters  into  covoiant  for  thdr 

production,  iL,  1 93. 
unless  otherwise  stipulated  for,  bound  to  fumisli  purchaser  with 

attested  copies,  iL,  193. 
if  lost  or  destroyed,  purchaser  will  not  be  entitled  to  rescind  contract 

if  vendor  can  deliver  copies  that  would  be  evidence  at  law,  and 

prove  their  execution,  ii.,  126. 
if  destroyed  by  accident,  parties  to,  may  be  compelled  to  join  in  sub- 
sequent conveyance,  when,  iL,  126. 
mortgagor  cannot  compel  mortgagee  to  produce,  iL,  143. 
as  to  the  execution  and  attestation  of,  ii.,  230. 
practical  observations,  as  to  covenants  for  the  production  of,  ii.,  230. 
how  far  alteration  in,  after  execution  will  affect  the  stamps,  ii.,  300. 
made  between  several  parties  may  operate  at  different  times,  ii.,  300. 
effect  of  filling  up  blanks  in,  after  execution,  ii.,  301. 
re-execution  of,  will  not  give  it  validity  when  void  for  the  want  of 

proper  formalities,  when,  302. 
all  made  within  the  United  Kingdom,  although  relating  to  property 

abroad,  must  be  stamped,  302. 

DEFAULT . 
proviso  that  mortgagor  shall  enjoy  until.  No.  VII.,  dause  8,  p.  xziv. 

DEFECTIVE  ASSURANCES: 

equity  will  protect  against,  when,  ii.,  102,  103,  106,  107. 
vendor  how  far  bound  to  perfect,  107. 
heir  cannot  be  compelled  to  perfect,  107. 
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DEFECTIVE  ASSURANCES— con^wticd 

properly  stamped,  confirmed  by  sabsequent  deed,  renders  no  frc»h  od 
vaUyrem  duty  payable,  ii.,  295. 

DEFECTIVE  TITLE: 

how  vendor  may  best  protect  himself  against,  21,  22,  39. 

DEFECTS: 

how  vendor  may  protect  himself  in  case  of,  33. 
no  unfair  attempts  should  be  made  to  conceal,  26. 
fraudulent  conceahnent  of,  will  vitiate  sale,  26,  27. 
and  also  render  party  liable  to  an  action,  27. 

DEPOSIT: 

clause  relating  to  payment  of,  29,  1 14. 

clause  declaring  that  it  shall  be  forfeited  to  vendor  in  case  purchaser 

fails  to  fulfil  his  contract,  41. 
auctioneer  considered  as  sti^eholder  of,  when,  52. 
lialHlities  of  respecting,  52,  53. 
may  be  rendered  liable  for,  when,  53,  54. 
infant  cannot  recover  back  upon  rescinding  contract,  unless  fraud  has 

been  practised  upon  him,  163. 
to  entitle  plaintiff  to  recover,  he  must  prove  that  he  paid  it,  256. 
as  to  proceedings  against  auctioneer  for  recovery  of,  ii.,  257. 

DERIVATIVE  ESTATES: 

not  destroyed  or  forfeited  by  the  merger  of  the  original  estates, 

when,  475. 
ciUer  where  the  original  estate  expires  by  eflfnsion  of  time,  475. 
of  a  collateral  determination,  475,  476. 

DESCENTS: 

costs  of  producing  eindence  of,  must  be  borne  by  vendor,  32. 
clause  directing  that  recitals  shall  bedeemed  sufficient  evidence  of,  32. 
whether  it  can  be  traced  through  an  attainted  person,  206, 207, 450, 

460. 
how  to  be  abstracted,  263,  264. 
old  law  respecting,  447 — 452. 
how  the  lineal  inheritance  formerly  descended,  448. 
important  alterations  in  the  law  of,  effected  by  recent  enactments, 

453—462. 
half-blood  ezcluded'£*om  taking  by,  when  may  now  inherit,  455. 
heir  of  testator  would  formerly  have  taken  by,  instead  of  by  devise, 

456. 
alterations  in  the  law  in  this  respect,  456,  457. 
would  formerly  have  tolled  an  entry,  459. 

heir  now  deprived  of  this  advantage  by  more  recent  enactments,  459. 
could  not  formerly  have  been  traced  tlurough  an  attainted  person,  450. 
law  now  altered  in  this  respect,  how,  460,  461,  462. 
in  copyholds  (see  Coftholds.) 

DESTRUCTION  OF  PROPERTY: 

between  contract  and  conveyance,  no  ground  for  rescinding  contract, 

479. 
loss  incurred  by,  must  be  borne  by  purchaser,  479. 
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DEVISE  (see  Will.) 

DEVISEE: 
of  copjrholdfl,  no  estate  until  admittance,  ii.,  22. 
role  equally  applicable  to  equitable  as  to  legal  estates,  ii.,  22. 
could  not  formerly  hare  derised,  it,  23. 
DOW  empowered  to  do  so  by  stat  1  Vict.  c.  26,  ii.,  23. 
would  hare  barred  an  estate  tail,  when,  183. 
recent  enactments  respecting,  184. 
will  not  now  bar  a  right  of  entxy,  184. 

DISABILITIES: 
legal,  will  prevent  the  operation  of  the  Statute  of  Limitations,  when, 

210. 
imprisonment  formerly  so  considered,  210. 
not  included  in  recent  Statute  of  Limitatioos,  210. 
absconding  to  avoid  justice  not  a  disability  within  protection  of  statute, 

211. 

DISCLAIMER: 
a  forfeiture  of  the  tenant's  estates,  iL,  475. 

DISCONTINUANCE: 
tenant  in  tail  might  have  barred  the  entail  by,  when,  183. 
effect  of,  destroy^  by  recent  statutes,  3  &  4  Will.  4,  c.  27)  and  6  &  9 
Vict.  c.  106,  ii.,  184. 

DISENTAILING  DEEDS: 
it  should  be  stated  in  conditions  who  is  to  be  at  the  expense  of,  4. 
vendor  otherwise  liable  to,  31,  32. 
clause  directing  that  vendor  shall  be  at  the  expense  of,  36,  114,  119, 

147. 
substituted  for  fines  and  recoveries,  171. 
form  of,  by  tenant  in  tail,  with  consent  of  protector,  for  the  purpoee 

of  barring  an  entail  prior  to  a  conveyance.  No.  XXII.,  p.  Ixiii. 
consent  of  protector  when  given  by  a  distinct  assurance,  No.  XXIII., 

p.  Ixiv. 
form  of,  by  &ther,  tenant  for  life,  and  his  sou  tenant  in  tail  in  remain- 
der to  a  purchaser  to  uses  to  bar  dower.  No.  XXIV.,  p.  Ixvi. 
ditto  by  heir  in  tail  without  consent  of  protector,  with  covenant  to 

perfect  title  at  a  future  period,  No.  XXV.,  p.  Ixix. 
further  assurance  in  pursuance  of  the  covenant  contained  in  last  pre-^ 

cedent.  No.  XXVI.,  p.  Ixxiii. 
conveyance  by  tenant  in  tail  in  possession  to  a  purchaser,  his  wife 

concurring  to  release  her  dower.  No.  XXVII.,  p.  Ixxvi. 
recital  of  by  tenant  in  tail  and  remainder  man.  No.  XLV.«  clause  2, 

p.  cxxx. 
must  be  a  perfect  instrument,  177,  178. 
courts  of  equity  have  no  power  to  relieve  in  case  of,  178. 
must  be  enrolled  within  six  months  after  execution,  178. 
protector's  consent  when  necessary  to,  177,  179. 
^vhat  estates  and  interests  will  pass  under,  179. 
analogy  between,  and  fines  and  recoveries,  179,  180. 
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DISENTAILING  DEEDS^-corUinued. 
practical  obserrations  respecting,  181. 
to  to  copyholds,  194. 

must  be  ascertained  that  they  have  been  duly  enrolled,  ii.,  136. 
also  that  time  of  enrolment  has  not  expired,  ii.,  136. 
practical  observations  respecting  the  preparation  of,  ii.,  162,  163. 

DISTRESS: 

form  of  powers  of.  No.  XLIII.,  clause  6,  p.  czxi;  No.  XLV.,  clause  9, 
p.  cxxxiv. 

DOCKET: 

notice  of,  not  notice  of  act  of  bankruptcy,  ii.,  217. 

DOCUMENTS: 

how  to  be  set  out  in  abstract,  250,  266. 

cancellation,  alteratitMi,  or  erasure  in,  should  be  mentioned  in  abstract, 

264. 
legal  operation  and  effect  of,  279, 290  (see  Deeds,  WiUiS,  &c.) 

DONEES  OF  POWERS: 

rights  of  alienation  of,  will  depend  upon  the  particular  terms  of  the 
instrument  creating  the  power,  221. 

DORMANT  CLAIMS: 

though  unlikely  to  be  made  may  be  a  fatal  objection  to  a  title,  8. 

DORMANT  INCUMBRANCES: 
fatal  objection  to  a  titie,  ii.,  70. 
equity  will  relieve  against,  when,  ii.,  109. 

DOUBTFUL  TITLE: 

purchaser  cannot  be  compelled  to  take,  ii.,  140. 

DOWER: 

how  far  husband  can  defeat  his  wife*s  titie  to,  169. 

alterations  effected  by  the  new  Dower  Act,  169,  ii.  74. 

what  assurances  are  necessary  to  release,  164,  169,  170. 

estate  in,  will  not  constitute  a  protector  of  a  settlement,  175. 

tenant  by,  liable  to  impeachment  of  waste,  478. 

estate  |7ur  autre  vie  not  subject  to,  481. 

right  to,  will  afford  a  fatal  objection  to  title,  ii.,  70, 72. 

bow  far  widow  might  have  been  debarred  of,  ii.,  73. 

jointure,  a  good  bar  to,  ii.,  73. 

husband  married  to,  subsequentiy  to  1833,  74. 

enabled  to  defeat  wife's  title  to  dower,  ii.,  74. 

purchaser  even  with  notice  of,  may  protect  himself  against  by  ob- 
taining legal  estate,  when,  ji.,  110,  111. 

attendant  term  will  afford  no  protection  against,  unless  actually 
assigned,  ii..  111. 

no  longer  a  protection  against,  aenible,  ii.,  Ill,  112. 

how  uses  to  bar  should  be  penned,  ii.,  199. 

form  of  limitations  of.  No.  I.,  clause  6,  p.  iii.;  No.  IL,  clause  3,  p.  v. 

declaration  to  debar  widow  of,  No.  I.,  clause  7,  p.  iii. 
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DOWEB  TRUSTEE: 
not  a  necessary  partj  to  a  conv^ance,  iL,  169. 

DRAFT  OF  CONVEYANCE: 

should  be  stipulated  at  whose  expense  it  is  to  be  prepared,  39. 
purchaser's  solicitor  entitled  to  prepare,  40. 
should  forward  fair  copy  of,  to  vendor's  solicitor,  ii.,  153,  154. 
if  any  alterations  are  made  in,  solicitor  should  show  how  they  affsct 
his  client's  interest,  ii.,  154. 

DROPPING  OF  LIVES: 
between  adyertisements  and  sale  must  be  noticed  in  particulars  of 

sale,  14. 
fact  of,  unnoticed  in  conditions  of  sale,  will  a£ford  a  defence  to  an 

action  for  non-perfonnance  of  agreement,  14. 
pending  contract  will  afford  no  ground  for  annulling  sale,  478,  479. 
or  for  an  abatement  of  price,  479. 

DRUNKENNESS: 
equity  will  permit  as  a  defence  to  a  specific  performance,  when,  158. 
whether  it  can  be  set  up  as  a  defence  to  an  action  at  law,  159. 

DUPLICATES: 
of  instruments  how  to  be  stamped,  ii.,  299,  300. 

EASEMENTS: 
can  only  pass  by  deed,  when,  72. 

EFFECTS: 

in  a  mill  is  more  applicable  to  personal  than  to  real  estate,  312. 
if  the  words  real  or  testamentaiy  be  annexed  to  it,  it  will  embrace 
real  property,  312. 

ELECTION: 

doctrine  of,  378,  385. 

definition  of,  378,  379. 

what  will  be  sufficient  to  raise,  379. 

what  persons  will  be  bound  to,  380. 

what  acts  will  amount  to,  383,  384. 

EMBLEMENTS: 

sale  of,  whether  within  Statute  of  Frauds,  76,  78. 
what  produce  will  be  considered  as,  78. 

ENFRANCHISEMENT : 
agreement  for,  of  a  copyhold,  146. 
of  a  copyholder  will  bar  a  copyhold  entail,  ii.,  43. 
form  of,  No.  XXXI.,  p.  Ixxxvi. 

ENROLMENT: 

disentailing  deeds  require,  178. 

no  proof  of  execution  of  the  deed  is  required  at  the  time  of,  178. 

certificate  of,  no  proof  of  execution,  178. 

ENTAILS: 

when  deed  requires,  it  must  be  ascertained  that  this  hjis  been  done 
ii.,  124. 
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ENTAILS— con^fttied 

necessary  to  the  validity  of  disentailing  deeds,  ii.,  136. 
must  be  ascertained  that  this  has  been  duly  done,  ii.,  136. 
also  that  time  for,  has  not  expired,  ii.,  136. 
expense  of,  must  be  borne  by  vendor,  ii.,  136. 
costs  of  barring,  must  be  borne  by  vendor,  ii.,  233. 

ENTIRE: 

when  property  is  so  sold,  how  conditions  should  be  penned,  28. 

ENTRY: 

may  be  made  in  person,  or  by  another  party,  231. 
of  one  joint  tenant  or  coparcener  the  entry  of  all,  231. 
necessary  to  perfect  the  title  of  the  heir,  ii.,  128. 
what  acts  will  be  constmed  to  amount  to,  iL,  128. 
power  of,  to  sbcnre  annuity  or  rentcharge,  No.  XLIIL,  clause  7, 
p.  czii.;  No.  XLV.,  clanse  10,  p.  czxxiv. 

ENTRY,  RIGHT  OF: 

will  now  pass  by  deed,  153. 
not  defeated  by  descent,  459. 
not  saved  by  continual  claim,  459. 
confined  to  twenty  years,  459. 
when  time  begins  to  run,  459. 

EQUITABLE  ESTATES: 

may  be  enjoyed  in  the  same  condition  as  legal  estates,  16. 

owners  of  may  convey,  16,  17. 

may  call  upon  trustees  to  convey  to  them,  17. 

application  of  the  rule  in  SheU^s  cote  to,  245. 

not  formerly  liable  to  judgments,  ii.,  80. 

rendered  so  by  recent  enactments,  ii.,  80. 

EQUITABLE  MORTGAGEE: 

considered  as  a  purchaser  within  statute  27  Eliz.  c.  4,  226. 

EQUITY  (see  Coubts  of  Equity.) 

EQUITY  OF  REDEMPTION: 

purchaser  of,  should  indemnify  vendor  from  mortgage  deed,  ii.,  143. 
form  of  conveyance  of,  by  mortgagor  to  purchaser.  No.  V.,  pp.  ziii., 
xvi. 

ERASURE: 

in  documents  should  be  mentioned  in  abstract,  264. 
how  far  a  revocation  in  a  will,  436,  437.  * 

ERRORS: 

clauses  directing  that  errors  in  description  of  property  shall  not  annul 
sale,  25,  38. 

ESCROW: 

when  a  deed  is  delivered  as,  it  should  be  ascertained  that  all  the 

conditions  have  been  performed,  227. 
does  not  take  effect  till  the  conditions  are  performed,  277. 

iz 
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ESTATE: 
the  word  would,  prior  to  ncentWill  Act,  have  passed  the  fee,  306 — 310. 
might  have  been  restricted  to  a  more  limited  meaning,  where  the 
intent  was  apparent,  909. 

ESTATE  FOR  LIFE: 

vendor's  solicitor  should  ascertain  how  it  may  be  sold  to  best  ad- 
vantage, 7. 

may  be  alienated,  unless  restrained  by  express  condition,  151,  163, 
184. 

what  alienation  of,  will  create  a  forfeiture,  184,  185. 

distinction  between,  and  estates  fur  anUre  oie,  463. 

estate  pur  autre  vie  will  merge  in,  when,  463. 

when  not,  464. 

practical  suggestions  for  investigating  titles,  464. 

can  only  pass  by  the  same  modes  of  assurance  as  are  requisite  to 
convey  the  inheritance,  464. 

will  arise  by  implication,  465,  468. 

may  also  result,  468. 

what  acts  will  cause  a  forfeiture  of,  474,  475. 

ESTATE  TAIL: 

expense  of  barring  must  be  borne  by  vendor,  unless  otherwise  pro- 
vided for,  31,  32,  35. 
clause  directing  that  vendor  shall  be  at  the  expense  of,  36.  » 

operation  of  contracts  upon,  150, 151. 
effect  of  fines  and  recoveries  upon,  170. 
how  barrable,  170,  184. 
in  copyholds,  how  barrable,  193. 
how  to  be  abstracted,  256. 
devise  of,  will  not  now  lapse  by  death  of  tenant  in  tail,  if  be  leave 

issue  in  testator's  lifetime,  333. 
what  words  will  create,  334,  354. 
when  it  will  arise  by  implication,  354. 
in  copyholds  (see  Copyhold.) 

ESTATES  AT  WILL: 
what  so  considered,  68,  69. 

ESTATES  DURING  WIDOWHOOD: 

construed  as  estates  for  life,  465. 
ESTATES  FOR  YEARS  (see  Leaseholds.) 

ESTATES  OUTSTANDING: 

when  it  will  be  advisable  to  get  them  in  previously  to  offering  pro- 
perty for  sale,  7. 

clause  directing  that  expense  of  shall  be  borne  by  purchaser,  32, 114, 
119. 

doubtful  whether  sheriff  can  sell  them  under  an  execution,  223. 

ESTATES  PUR  AUTRE  VIE: 
vendor's  solicitors  should  ascertain  how  it  may  be  most  profitably 

disposed  of,  7. 
considered  as  an  estate  of  freehold,  463. 
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ESTATES  PUR  AUTRE  VIE— continued. 

will  merge  in  an  estate  for  a  man's  own  life,  463. 

can  only  be  transferred  by  modes  of  assurance  adapted  to  estates  of 
inheritance,  464. 

how  it  may  arise,  471. 

how  transmissible,  471. 

when  it  will  devolve  upon  the  real,  and  when  upon  personal  repre- 
sentation, 471. 

not  devisable  under  Statute  of  Wills,  47 1,  472. 

how  so  rendered  by  Statute  of  Frauds,  472. 

how  chargeable  in  the  hands  of  heir  as  special  occupant,  472. 

when  transmissible  to  executors,  472,  473. 

operation  of  stat.  14  Geo.  2  upon,  472. 

when  distributable  as  personalty,  472,  473. 

will  now  pass  under  a  general  devise  of  real  estates,  473. 

must  be  ascertained  that  grantor  has  power  to  dispose  of,  474. 

existence  of  lives  should  be  ascertained,  when,  478. 

not  liable  to  dower  or  curtesy,  481. 

ESTOPPEL: 

all  parties  to  an  indenture  will  be  bound  by,  ii.,  167. 
but  a  deed  poll  will  be  binding  by,  only  on  the  party  making  it,  ii., 
167,  168. 

EVIDENCE: 

stipulations  that  recitals  shall  be  sufficient,  67,  87. 

parol  inadmissible  to  add  to,  subtract  from,  or  contradict  a  written 

instrument,  67,  87. 
when  admissible  in  equity,  88,  89. 

EXCEPTIONS: 

in  a  deed,  practical  observations  upon,  193,  194. 

to  master's  report,  practical  observations  respecting,  ii.,  268,  269. 

EXCHANGE: 

in  conveyances  by  way  of,  will  require  a  double  abstract,  246,  247. 

formerly  raised  an  implied  warranty,  246. 

alteration  in  the  law  of,  affected  by  recent  enactments,  247. 

at  common  law,  what,  161,  162. 

how  effected  by  mutual  releases,  ii.,  162. 

modern  mode  of  conveyance  by  way  of,  No.  XXVIII.,  p.  Ixxviii. 

EXECUTION  OF  DEEDS: 

clause  of,  how  to  be  abstracted,  257. 
if  done  in  any  particular  manner,  it  should  be  so  stated,  258. 
purchaser  has  no  right  to  call  upon  vendor  for  the  proof  of.  ii.,  130. 
ceremonies  to  be  observed  in  the,  ii.,  223. 

EXECUTION  OF  WILLS  (see  Wills.) 

EXECUTORS: 

have  an  absolute  power  of  disposition  over  leasehold  property,  222, 

260,  556,  557. 
disabled  from  purchasing  the  testator's  effects,  234. 
whether  renouncing,  are  disabled  from  purchasing,  234. 
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EXECUTOBS— eon^ntied 
in  sales  of  leasehold  hj  purchaser,  exonerated  from  seeing  to  the 

application  of  purchase-money,  260,  556,  557. 
assent  of,  essential  to  giye  a  good  title  to  leasehold  property,  267. 
office  extract  of  will,  evidence  of  appointment  of,  276,  277. 
assent  of,  necessary  to  vest  term  in    devisee  (see  Assbnt  of 

EXECUTOB.) 

when  a  power  of  sale  will  accme  to,  by  implication,  330. 
whether  an  authority  given  to  several  will  survive,  330,  331. 
whether  power  given  to  several  may  be  executed  by  some  when  the 

rest  renounce,  332. 
may  file  a  cUim  instead  of  proceeding  by  bill  of  complaint  in  equity, 

ii.,  272. 
form  of  conveyance  by,  in  concurrence  with  heir  of  mortgagee, 

No.  XII.,  p.  XXXV. 

EXECUTORSHIP: 

when  transmissible,  552,  553. 
not  transmissible  through,  553. 

EXECUTOBY  DEVISES: 

and  contingent  remainders,  distinctions  between,  365. 
may  be  limited  after  an  estate  in  fee-simple,  365. 
cannot  be  barred,  366. 
recent  enactmenf«  respecting,  366, 367. 
are  incumbrances  which  are  matter  of  title,  ii.,  70,  144. 
practical  observations   upon  purchases    of    estates    subjected    to. 
No.  XXIV.,  p.  cxxiv. 

EXECUTORY  INTERESTS: 

rendered  alienable  by  statute  8  &  9  Vict  c.  106,  p.  153. 

EXECUTORY  TRUSTS: 

Courts  of  Equity  have  allowed  a  different  construction  respecting, 
than  in  the  case  of  trusts  executed,  345 — 347. 

EXPECTANT  HEIRS: 

dealings  with,  how  regarded  in  equity,  245. 

EXPENSES  (see  Costs.) 

FACT: 

how  to  be  set  out  in  abstract,  252,  253. 

every,  mentioned  in  abstract  should  be  supported  by  the  proper 
evidence,  276,  277. 

FATHER: 

purchases  by,  in  the  name  of  a  child,  when  considered  an  advance- 
ment, 224. 

under  a  moral  obligation  to  support  his  wife  and  children,  224. 

what  acts  of,  will  be  sufficient  to  repel  the  presumption  of  intended 
advancement  of  children,  226. 

if  a  trader,  purchase  by,  in  the  name  of  a  child  will  not  be  good 
against  creditors,  unless  he  was  solvent  at  the  time  of  purchase, 
226,  227. 
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FATRER— continued. 
bat  if  then  solvent,  his  sabseqaent  insolvency  will  not  invalidate  the 

settlement,  227. 
oonld  not  formerly  have  derived  real  property  through  a  son,  449. 
alterations  effected  by  recent  enactments,  449,  450. 

FEE  SIMPLE: 
will  pass  without  words  of  limitation,  303,  306,  328. 
when  it  will  arise  by  implication,  304,  313. 

FEME  COVERT  (see  Mabbied  Woman,  Husband  and  Wife.) 

FEOFFMENT: 
made  without  apparent  cause  renders  inquiry  necessary,  277. 
in  ancient  times  the  usual  mode  of  conveyance,  ii.,  154. 
would  formerly  have  cleared  all  disseisins,  and  turned  all  estates  in 

mere  rights,  ii.,  154. 
alterations  in  law  relating  to,  efifected  by  recent  enactments,  ii.,  154. 
stamp  duty  was  until  recently  chargeable  on  conveyances  by,  as  if 

lease  for  year  had  been  used,  ii.,  155. 

FIAT  IN  BANKRUPTCY: 
recital  of,  No.  XVUL,  p.  IL 

FINE: 
levied  by  a  lunatic,  how  far  valid,  161,  162. 
effect  of,  upon  estates  tail,  171 — 183. 
analogy  between,  and  assurances  under  the   Fine  and  Recovery 

Substitution  Act,  171—173,  180—183. 
defects  in,  how  cured,  183. 
how  to  be  abstracted,  251. 
if  levied  without  ostensible  cause,  renders  further  inquiry  necessary, 

277. 
On  Admission  to  Copyholds: 

double,  will  attach,  when,  ii.,  25. 

FIRE: 
losses  by,  between  contract  and  conveyance,  must  be  borne  by  pur- 
chaser, 479. 

FIXTURES: 
will  generally  pass  under  the  ordinary  terms  of  conveyance,  37. 
if  to  be  paid  for  by  purchaser,  a  stipulation  to  that  effect  will  be 

necessary,  37. 
form  of  clause  stipulating  that  they  shall  be  paid  for  by  purchaser,  37 . 

FOLIOS: 
in  an  instrument,  how  to  be  calculated,  ii.,  292,  293. 

FORECLOSURE : 
proviso  that  power  of  sale  shall  not  debar  mortgagee  of  right  of. 
No.  VII.,  clause  7,  p.  xadv. 

FORFEITURE: 
copyholder  will  incur,  who  grants  leases  not  authorized  by  custom, 
for  more  than  one  year  without  licence  from  the  lord,  190. 
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FORFEITURE— conemtt«rf. 

also  for  committing  waste,  190. 

or  disposing  of  the  copyholds  bj  a  common  law  mode  of  assarance, 
192. 

must  be  ascertained  that  tenant  for  life  has  done  no  act  to  incor, 
474,  478. 

what  acts  will  amoont  to,  475. 

what  modes  of  assarance  would  ha?e  operated  as,  475. 

no  conveyance  of  freehold  estates  can  now  produce,  475. 

causes  of,  will  be  barred  after  twenty  years,  475. 

deriTativ^  estates  not  determined  by  the  forfeiture  of  the  original 
estate,  475. 

property  taken  by  exeontors  in  that  chaiacter  not  liable  to  by  their 
acts,  554. 

as  to  right  of  lord,  in  case  of  forfeiture  of  particular  estate  in  copy- 
holds, ii.,  33. 

FRAUD: 

infancy  or  coverture  wfll  afibrd  no  protection  agiunst  acts  of,  by  those 
parties,  iL,  208. 

FRAUDS  rSTATUTE  OF): 

requires  all  agreements  to  be  in  writing,  68. 
agreements  within  first  and  second  sections,  68,  70. 
licence  not  within,  when,  70,  71. 
exceptions  in,  with  respect  to  leases,  72,  73. 
interests  within  the  third  section,  73,  74. 
agreements  within  the  fourth  section,  75,  87. 
sales  before  master  not  witliin,  81. 
part  performance  will  take  case  out  of,  when,  83 — 86. 
parol  evidence,  how  far  admissible  under,  87,  89. 
what  will  be  a  sufficient  signature  under,  89,  96. 

FRAUDULENT  CONCEALMENT: 
of  defects  will  vitiate  sale,  when,  26,  27. 
will  render  party  liable  to  an  action,  27. 

FRAUDULENT  CONVEYANCE: 
what  species  of  assurance  will  be  so  considered,  223,  228. 
will  not  affect  bond  fide  purchasers  even  with  notice,  223. 
conveyance  taken  in  name  of  wife  or  child  not  considered  in  light 

of  a,  when,  224 — 226. 
purchaser  of  an  equitable  interest  will  be  entitled  to   protecti<Hi 

against,  227. 
also  equitable  mortgagees,  227. 
of  relief  and  protection  against,  ii.,  96. 

FREEBENCH: 

husband  may  defeat  wife's  title  to,  by  alienation,  169 ;  ii.,  4. 
right  of  widow  to,  will  depend  upon  the  custom  of  the  manor,  ii.,  3,  4. 
will  be  destroyed  by  the  husband's  bankruptcy,  ii.,  4. 
or  by  his  surrendering  to  the  use  of  his  wiU,  ii.,  5. 
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FREEBENCH— cofKfnwerf. 

or  hj  his  will,  although  no  surrender  be  made  to  the  use  of  it,  ii.,  5. 
j<nntare  in  liea  of  dower  and  thirds  will  be  an  equitable  bar  to,  ii.,  5. 

FREEHOLD: 

estates  for  life  are  so  considered,  462. 

FREEHOLD  ESTATES: 

practical  observations  upon  the  investigation  of  titles  of,  299,  462. 

as  to  incumbrances  affecting,  ii^  69,  147. 

practical  suggestions  for  preparing  the  conveyances  of,  ii.,  165,  227. 

FRUCTUS  INDUSTRIALIS: 

whether  sales  of,  are  within  the  Statute  of  Frauds,  78. 

GAVELKIND: 

cust(Mn  of,  is  noticed  by  the  law,  ii.,  S. 

GENERAL  WORDS: 
how  to  be  abstracted,  255. 

practical  observations  upon  recent  statutory  enactments  respecting, 
ii.,  192. 

GRANDFATHER: 

purchase  by  in  the  name  of  a  grandson  when  considered  as  advance- 
ment, 225. 

GRANT: 

all  corporeal  hereditaments  now  declared  to  lie  in,  as  well  as  in 

livery,  ii.,  156. 
deed  of,  now  su£5cient  to  pass  all  estates  of  inheritance,  ii.,  156,  157. 
stamp  duty  for  lease  for  a  year  would  until  recently  have  attached 

on  all  conveyances  by  way  of,  ii.,  157. 
construction  of  the  word  in  a  conveyance,  iL,  181,  182. 
will  not  raise  an  implied  warranty,  182. 
law  now  altered  by  statute  13  &  14  Vict.  c.  97,  ii.,  298. 

GRANT  AND  RELEASE: 

form  of  convtyance  by,  No.  IIL,  pp.  viii.,  ix. 

GRANTING  CLAUSE: 

how  to  be  set  out  in  abstract,  252. 

how  parties  in,  must  convey  and  take  by,  ii.,  179,  184,  187. 

where  parties  take  by  use  or  trust,  releasee  or  trustee  are  duly 

named  in  this  clause,  when,  185. 
persons  taking  by  remainder  not  usually  named  in  this  part  of  the 

deed,  185. 
when  the  fee  is  to  pass  words  of  limitation  should  be  annexed  to  the 

grant,  ii.,  185. 
if  omitted,  it  may  be  supplied  by  the  habendum^  ii.,  186. 
will  control  the  hfd)endum,  when,  195. 

GROWING  CROPS: 
sales  of,  what  considered  within  the  Statute  of  Frauds,  70. 
what  not,  78. 
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HABENDUM: 
how  to  be  set  oat  in  the  abstract,  254. 
where  there  are  several  clauses,  255. 
when  rejected  as  repugnant  to  the  premises,  294;  ii.,  195. 
office  of,  to  limit  the  estate,  ii.,  194. 
ought  to  be  omitted  in  some  modes  of  assurance,  ii.,  194. 
will  not  generally  be  allowed  to  control  the  premises,  295. 
how  far  it  will  be  allowed  to  explain  the  premises,  ii.,  295. 
words  of  limitation  omitted  in  granting  clause  maj  be  supplied  by, 

ii.,  295. 
operative  words  in,  ii.,  196. 

HALF  BLOOD: 
could  not  formerly  have  inherited  to  each  other,  319. 
law  respectmg,  how  far  altered  by  reoent  enactments,  319,  455. 

HEIB: 

infant,  how  empowered  to  convey,  211,  215. 

reference  to,  in  a  will  may  create  an  estate  in  by  implication,  when,  320. 

may  be  put  to  his  election,  when,  387. 

when  entitled  to  unappropriated  funds,  388,  389. 

of  testator,  would  formerly  have  taken  by  descent,  although  the  estate 

was  devised  to  him,  456. 
will  now  take  as  devisee,  456,  457. 
descent  upon  would  formerly  have  tolled  an  entry,  259. 
now  deprived  of  this  advantage,  259. 
whether  descent  of,  can  bo  traced  through  an  attainted  peiBOii,  460, 

462. 
oannot  be  compelled  to  perfect  an  imperfect  assurance  of  his  anoestor, 

ii.,  107. 
but  when  he  does  so  he  will  be  bound  by  it,  107. 
where  title  is  delivered  through  seisin  in,  must  be  shown,  ii.,  128. 
form  of  conveyance  by,  of  deceased  mortgagee,  No.  All.,. p.  zzxv. 
conveyance  by,  and  personal  representatives  of  a  vendor  who  dies 

pending  the  suit.  No.  XVI.,  p.  xlv. 
conveyance  by  in  concurrence  with  trustees  under  power  of  sale  oqd- 

tained  in  a  will.  No.  XXI.,  p.  Izi. 
what  terms  will  supply  the  place  of  that  word,  so  as  to  pass  the 

inheritance,  306,  312. 
when  the  term  will  be  restricted  to  mean  heirs  of  the  body  only,  314. 

HEIRS  OF  THE  BODY: 
limitation  to,  after  a  preceding  estate  of  freehold  in  the  ancestor, 

will  vest  an  estate  tail  on  him,  335. 
aJiter  when  no  preceding  estate  of  freehold  is  limited  to  him,  338. 
limitation  to,  as  purchasers,  will  cause  the  estate  to  descend  in  like 

manner  as  if  derived  through  the  ancestor,  338,  339. 
may  be  explained  to  mean  sons,  children,  or  ^e  like,  when,  339. 
what  words  will  supply  the  place  of,  350,  354. 

HEIRSHIPS: 
expense  of  proving  must  be  borne  by  vendor,  32. 


INDEX.  ccapii 

HEIBSHIPS— i^nimtu^. 

form  of  clanse  stipalating  that  the  costs  of  pioving  shall  be  borne  by 
purchaser,  32. 

HEBEDITAMENTS: 

the  fee  would  not  formerly  have  passed  under  a  devise  m  those  terms, 
311. 

HUSBAND  AND  WIFE  : 

wife  cannot  contract  or  convey  without  his  consent,  164. 

extent  of  husband's  power  over  wife's  property,  167. 

has  an  absolute  power  over  her  leaseholds,  168. 

if  married  subsequently  t«  1834,  he  may  debar  her  of  her  dower,  169. 

may  defeat  his  wife's  free-bench,  169;  iL,  4. 

where  wife  is  protector  of  a  settlement,  174. 

when  husband's  concurrence  may  be  dispensed  with  in  conveyances 

by  wife,  174,  175. 
term  acquired  by  wife  subsequent  to  marriage,  may  be  taken  in  eze- 

cution  for  husband's  debt,  223. 
purchase  by  husband  in  the  name  of  wife,  how  far  binding,  224. 
goods  which  she  takes  as  executrix  do  not  vest  in  him,  554. 
is  entitled  to  administer  in  her  right,  554. 
&rm  of  conveyance  by  the  latter  concurring  for  the  purpose  of 

releasing  her  dower.  No.  IX.,  p.  xxx.;  No.  XXVII.,  p.  Ixxvl 

IDENTITY: 

of  parcels,  what  will  be  sufScient,  ii.,  127,  128. 

IDIOTS: 

incapable  of  entering  into  contracts,  157. 
as  to  fines  levied  by,  161,  162. 

lONORANCE: 

of  ris;hts  in  a  party  who  executes  a  conveyance,  wiU  not  be  allowed 
to  prejudice  a  hondjide  purchaser,  ii.,  107. 

ILLEGITIMACY: 

in  a  child  will  not  prevent  a  purchase  taken  in  his  name  by  a  puta- 
tive father  from  operating  as  an  advancement,  224. 

ILLUSORY  APPOINTMENTS: 
how  far  equity  would  have  interfered  in  the  case  of,  390. 
the  appointment  of  any  portion,  however  trifling,  would  not  have  been 

so  construed  at  law,  391. 
equitable  doctrine  respecting,  391,  392. 
recent  statutory  enactments  relating  to,  392 

IMPLICATION: 
when  estates  will  arise  by,  219,  220,  298, 312,  313,  465—467. 
when  an  estate  in  fee,  313. 
when  an  estate  will  arise  to  the  heir  1^,  320. 
when  an  estate  tail  will  arise  by,  354,  355. 
when  an  estate  for  life  will  arise  by,  465,  467. 
how  such  may  be  rebutted,  469,  470. 
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IMPLICATION— cofKtmted. 
doctriDe  of  estates  arising  by,  extends  only  to  wills,  467,  468. 
an  estate  cannot  arise  by,  upon  a  surrender  of  copyholda,  iL,  31. 

IMPRISONMENT: 
formerly  considered  as  a  legal  disability,  210. 
not  inserted  as  snch  in  recent  Statute  of  Limitations,  210. 

IMPROVEMENTS: 
agreement  thai  tenant  shall  pay  an  additional  sum  beyond  bis  rent  in 

consideration  of,  not  considered  as  rent,  73. 
nor  an  agreement  ctmceming  lands  within  the  Statute  of  Frauds,  73. 
laying  out  money  in,  eridenoe  of  part  performance,  83, 84. 

INADEQUACY: 
of  consideration,  no  ground  for  avoiding  purchase,  ii.,  243. 

INCLOSURE  ACTS: 
title  to  lands  nnder,  will  require  doable  abstract,  when,  264. 
alterations  in  the  law  effected  by  xecent  statutory  enactanants,  S47. 
office  copies  of  awards  under,  should  be  supplied,  when,  277. 

INCREASED  VALUE: 
stipulation  that  it  shall  not  affect  previous  agreement,  138. 

INCUMBENTS: 
how  enabled  to  raise  money  on  their  livings,  58. 
as  to  exchanges  by,  58. 

INCUMBRANCES: 

when  property  is  intended  to  be  sold  subject  to,  th^  should  be  par- 
ticularized in  the  conditions  of  sale,  17. 

annuities  are  considered  such,  and  not  mere  matters  of  eonveyaiioe,  17. 

notice  of  to  agents,  equivalent  to  notice  to  principal,  40,  44. 

to  be  discharged  by  vendor,  119. 

indemnity  may  be  given  against,  when,  119. 

ci£  the  various  kinds  of,  ii.,  69. 

what  are  matters  of  title,  ii.,  70 — 77. 

what  are  only  matters  of  conveyance,  ii.,  70,  77 — ^95. 

if  vendor  is  unable  to  discharge,  purchaser  may  resdnd  contract,  ii., 
70,  139. 

which  are  mere  matters  of  conveyance,  however  large  in  amount,  no 
objection  to  title,  ii.,  70,  77. 

mortgages  now  only  considered  as  matters  of  oonveyanoe,  ii.,  78. 

crown  debts,  ii.,  78,  79,  80. 

also  judgments,  ii.,  80. 

statutes  and  recognizances,  ii.,  82. 

decrees,  ii.,  83. 

UspendenSf  ii.,  83. 

debts  charged  on  real  estates,  ii.,  83, 84. 

legacies,  ii.,  87. 

portions,  ii.,  88,  89. 

legal  estate  outstanding,  so  o(»isidered,  89 — 95. 
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INCUMBRANCES— cofrfwttcd 

of  protection  against,  96 — 1 14. 

protection  against  at  law,  ii.  96,  106. 

protection  in  equity,  ii.,  106,  1 14. 

dormant,  equity  will  relieve  against,  when,  ii.,  108. 

legal  estate  how  far  a  protection  against,  ii.,  108. 

of  the  search  for,  ii.,  132. 

duty  of  purchaser's  solicitor  respecting,  132,  139. 

he  should  also  ask  of  vendors  if  there  are  any,  ii.,  132. 

if  latter  denies  that  there  are,  he  renders  himself  personally  respon- 
sible if  there  be  such,  ii.,  132. 

vendor  is  bound  to  discbarge  all  before  he  can  call  on  purchaser  to 
accept  conveyance,  ii.,  135. 

if  such  that  title  cannot  be  completed,  vendor  must  pay  the  costs,  ii., 
135. 

search  for,  may  be  postponed  till  immediately  before  execution  of  con- 
veyance, if  vendor's  solicitor  says  there  are  no  incumbrauces, 
vendor  uot  bound  to  discharge  those  discovered  after  execution  of 
conveyance,  unless  covenants  are  ample  enough  to  include  them, 
or  the  vendor  has  been  guilty  of  fraud  in  concealing  it,  ii.,  136. 

covenant,  by  mortgagee  that  he  has  not  created,  No.  IV.,  clause  7, 
p.zii. 

declaration  by  a  vendor  that  the  property  contracted  to  be  sold  is 
free  from.  No.  XL VI.,  p.  czxxix. 

INDENTURE: 

formerly  both  parts  were  written  on  same  parchment,  and  cut  through 

in  a  waving  line,  ii.,  166,  167. 
present  practice  only  to  indent  the  deed,  ii.,  167. 
may  be  done  at  any  time,  ii.,  167. 
but  could  not  operate  as  such  until  indented,  ii.,  167. 
a  more  powerful  instrument  than  a  deed-poll,  ii.,  167. 
necessity  of  indenting  abolished  by  recent  ^lactments,  iL,  167. 

INDUSTRIOUS  CONCEALMENT: 
will  vitiate  sale,  when,  26,  27. 

INFANCY: 

a  legal  disability,  8. 

difficulties  respecting,  how  best  obviated,  9. 

INFANT: 

cannot  enter  into  a  contract,  162. 

cannot  recover  back  deposit,  when,  163. 

aUter  if  fraud  has  been  practised  upon  him,  163. 

confirmation  by,  after  he  comes  of  age,  how  far  binding,  163,  164. 

what  acts  will  amount  to  confirmation  by,  163,  164. 

how  far  bound  by  the  acts  of  others,  164. 

purchases  of,  made  by  him  during  minority,  may  be  a£Srmed  or 

waived  on  attaining  majority,  163,  230. 
once  affirmed  by,  cannot  afterwards  be  annulled,  163,  164,  230. 
what  acts  will  amount  to  a  confirmation,  163. 
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INFANT— con^nuee^. 
all  contracts  for  the  purchase  of  annuities  by,  void,  164. 
tmstee  or  mortgagee  how  empowered  to  conyej,  21 1,  215. 
may  take  as  lessee,  505,  506. 
but  may  elect  to  annul  it  on  coming  of  age,  505. 
but  if  he  does  so,  will  not  be  entitled  to  any  consideration  he  may 

have  paid  for  it,  505. 
empowered  to  surrender  leases  for  the  purpose  of  obtaining  renewals, 

506. 
may  be  an  attorney  for  the  purpose  of  surrendering  copyholds,  ii.,  17. 
legal  estate  outstanding  in,  no  objection  to  title,  211,  215;  ii.,  89. 
legal  estates  outstanding  in,  vendor  must  be  at  the  expense  of  getdng 

in,  ii.,  233. 
heir  of  deceased  mortgagee,  form  of  conveyance  by,  No.  XIX.,  p.  liy. 
covenant  for  conveyance  by,  on  attaining  majority,  No.  XX.,  clause  7, 

p.  lis. 

INHERITANCE: 
the  fee  will  pass  under  those  terms,  311. 

INJUNCTION: 

equity  will  grant  to  restnun  waste,  476,  478. 

to  prevent  tenant  for  life  from  cutting  down  ornamental  timber,  477. 

but  not  other  timber,  if  done  in  a  husbandlike  manner,  477. 

will  be  granted  to  restrain  the  opening  of  mines,  when,  477. 

also  to  restrain  the  pulling  down  of  houses,  477. 

to  restrain  pretended  purchaser  in  possession  from  oommhdng  waste, 

ii.,  262. 
but  before  granting  court  will  put  vendor  upon  proper  terms,  ii, 

262,  263. 

INQUIRY: 

what  circumstances  will  render  further,  necessary,  276,  277. 

what  is  sufficient  to  put  a  party  upon  a  sufficient  notice,  when,  ii.,  1 14. 

vague  indefinite  rumours  insufficient  to  put  party  upon,  ii.,  115. 

INROLMENT: 

essential  to  the  validity  of  a  disentailing  deed,  178. 
no  proof  of  the  deed  having  been  executed,  178. 

INSOLVENCY: 

how  to  be  stated  in  the  abstract,  261. 

as  to  proceedings  in,  under  statute  8  &  9  Vict.  c.  1 16,  p.  262. 

condition  for  avoiding  estate  upon,  valid,  375,  376. 

a  fatal  objection  to  a  title,  ii.,  74. 

INSOLVENT  COURT: 
should  be  searched,  when,  ii.,  138. 

INSTRUCTIONS: 

efifect  of  agreement  sent  as,  96. 

INSURANCE : 

if  vendor's  estate  is  determinable  on  lives,  his  8oli<»tor  shoold  inquire 
if  any  of  them  are  insured,  7. 
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INSURANCE— con^n«e<«. 

should  ascertain  how  the  policy  of,  may  be  disposed  of  to  best  advan- 
tage, when,  7. 
may  be  effected  on  unhealthy  lives,  7. 

INTEREST: 

clause  directing  that  purchaser  shall  pay,  29,  30. 

proviso  that  payment  of,  shall  not  confer  right  of  entry,  30. 

practical  remarks  as  to  reservation  of,  46,  47. 

clause  directing  that  vendor  shall  receive,  47. 

auctioneer  not  generally  liable  to,  upon  deposit,  53. 

when  he  will  be  so  liable,  53. 

when  purchase-money  will  carry,  101, 103. 

rules  respecting,  will  apply  equally  to  an  estate  in  remainder,  101. 

purchaser,  not  generally  chargeable  with,  where  purchase-money  has 

been  lying  idle,  101,  102. 
clause  stipulating  that  purchaser  shall  pay,  123. 

INTERPLEADER  ACT: 

auctioneer  may  protect  himself  under,  when,  53. 

INTESTACY: 

letters  of  administration  evidence  of,  276. 

INVALID  LEASES: 

how  far  capable  of  being  amended  or  confirmed,  163. 

if  granted  during  minority  infant  may  confirm  upon  coming  of  age,  163. 

receipt  of,  or  distraining  for  rent  after  attaining  his  majority,  will 

operate  as  a  confirmation  of,  163. 
in  C(Hisequence  of  deviation  from  terms  of  the  power,  to  be  deemed  as 

contracts  in  equity,  when,  499. 
acceptance  of  rent  to  be  deemed  a  confirmation  of,  500. 
at  the  time  of  granting  may  become  valid,  if  the  grantor  afterwards 

becomes  law^lly  entitled  to  grant,  500. 

INVENTORY: 

when  considered  as  forming  part  of  a  deed,  293,  294. 

INVESTIGATION  OF  TITLE: 
purchaser  must  bear  expenses  of,  where  abstracts  show  a  good  title, 

ii.,  231. 
purchaser  entitled  to  costs  of,  where  title  proves  defective,  iL,  231, 232. 

ISSUE: 

inability  to  prove  failure  of,  an  objection  to  title,  8. 

whether  a  limitation  over  upon  dying  without,  will  create  an  estate 

tail,  or  an  executory  devise,  314,  316,  317. 
operation  of  recent  Will  Act  respecting,  314. 
when  a  word  of  limitation,  350,  351. 
in  tail,  when  bound  to  elect,  380. 
when  the  terms  "dying  with'^ut,"  &c.,  will  be  construed  to  relate  to 

the  death  of  the  party,  366. 
distinction  in  the  construction  of  "  dying  without,"  when  applicable 

to  freehold,  and  to  chattel  property,  394,  395. 
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JOINT  PURCHASES: 
will  not  go  over  to  Bonrivor,  when,  156. 

JOINT  TENANCY: 
estates  in,  how  created,  358,  359. 
distinction  between  the  constrnction  of  deeds  and  wills  with  respect 

to  the  creation  of  estates  in,  358. 
constrnction  of,  favoured  in  cases  of  executory  trusts,  360. 
liable  to  judgments,  ii.,  82. 

JOINT  TENANTS: 
may  convey  their  estates,  151,  155. 
when  the  estate  will  not  survive  in  equity,  156. 
when  it  will  survive  at  law,  155. 
different  construction  prevails  respecting,  in  a  will  than  in  a  deed,  156 

JOINTURE: 
matters  of  title,  and  not  merely  of  conveyance,  ii.,  70,  72. 
a  good  bar  to  dower,  ii.,  73,  74. 
if  jointress  be  evicted  from,  her  right  of  dower  will  revive,  ii.,  73. 

JOURNEYS: 

expense  of,  to  examine  muniments  of  title  must  be  borne  by  vendor, 

when,  32;  ii.,  124,  125. 
clause  exonerating  the  vendor  from  these  expenses,  32. 
to  inspect  deeds  not  in  vendor's  possesion  must  be  borne  by  him,  32; 

ii.,  124,  125. 
to  inspect  documents  in  London  by  solicitor  will  not  be  allowed, 

when,  ii.,  125. 
but  expenses  of,  will  be  allowed  when  documents  are  in  different 

parts  of  the  country,  ii,  125. 

JUDGMENTS: 

mere  matters  of  conveyance,  17 ;  it,  70,  80. 

formerly  not  usual  to  menticm  them  in  abstract,  263. 

ought  now  to  be  set  out  in,  263. 

copyholds  formerly  xmaffected  by,  ii.,  81. 

but  now  are  liable  to,  ii.,  81,  82. 

formerly  no  more  than  a  lien  on  the  lands,  ii.,  80, 81. 

an  undivided  moiety  only  could  have  been  extended  under,  ii.,  80, 81. 

now  made  an  actutd  charge,  ii,  81. 

the  whole  lands  may  be  now  extended  under,  ii,  81. 

will  include  copyholds,  ii.,  81. 

also  trust  estates,  ii.,  81,  82. 

although  duly  registered,  not  to  be  binding  beyond  five  years,  ii.,  82. 

on  tenant  in  tail,  how  far  binding,  ii.,  82.  134. 

not  binding  on  purchasers,  unless  duly  restored,  iL,  82. 

execution  of  power  of  appointment  would  have  overreached,  when, 

il,  109. 
acquisition  of  l^al  estate  how  far  a  protection  against,  ii.,  109. 
act  of  registering  no  constructive  notice  of,  ii.,  117. 
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JUDGMENTS-H^on^muedf. 

aUter  if  the  party  has  actual  notice  of  it,  ii,  11 7. 

search  for,  how  condacted,  iL,  133. 

purchaser's   solicitor  can  rarely  dispense  with  searching  for  with 

safety,  ii.,  133. 
if  his  client  be  prejudiced  by  his  neglecting  to  do  so,  he  will  be 

personally  liable,  ii.  134. 
entailed  property  liable  to,  ii.,  134. 

cannot  be  dispensed  with  in  sales  by  assignees  of  bankrupts,  ii.,  134. 
entered  up  against  mortgagor  are   charges  upon  surplus  moneys 

under  a  power  of  sale  contained  in  mortgage,  ii.,  134,  135. 

LANDS: 
fee  would  not  hare  passed  by  that  term  prior  to  recent  Will  Act,  311. 

LAND  TAX: 

defects  in  sales  for  the  redemption  of,  how  remedied,  ii.,  98,  100. 
assessments,  evidence  of  seisin,  and  identity  of  parcels,  ii.,  127. 

LAPSE: 
by  death  of  devisee  in  testator's  lifetime,  333. 
estates  tail  will  not  now,  under  certain  circumstances,  333. 
when  gifts  to  children  or  issue  will  not,  334. 

LEASE  (see  Leases.) 

LEASE  AND  BELEASE: 
conveyance  by,  introduced  by  Statute  of  Uses,  ii.,  155,  156. 
both  instruments  operate  but  as  one  assurance,  ii.,  156. 

LEASE  FOB  A  YEAB  (see  Baboaot  and  Sale.) 

LEASEHOLD  ESTATES: 

term  for  which  they  are  holden  should  be  correctly  stated  in  par- 
ticulars of  sale,  13,  26. 

covenants  relating  to  should  be  accurately  stated,  13,  14. 

when  vendor  is  unable  to  procure  lessor's  title,  he  should  stipulate 
that  purchaser  is  not  to  require  it,  44. 

clause  adapted  for  that  purpose,  45. 

terms  upon  which  premises  are  holden  should  be  stated,  45. 

clauses  to  that  effect,  45,  46. 

clauses  where  the  property  is  sold  in  lots,  45,  46. 

purchaser  of,  entitled  to  a  dear  sixty  years'  title,  247,  267. 

how  the  title  should  be  deduced,  247. 

executors  and  administrators  have  an  absolute  power  of  disposition 
over,  259,  260. 

in  sales  of,  by  personal  representatives  purchaser  exonerated  from 
seeing  to  the  application  of  purchase  moneys,  260. 

how  title  to  should  be  abstracted,  267,  268. 

executor's  assent  necessary  to  confer  a  good  title  to,  267. 

practical  observations  as  to  the  investigation  of  titles  of,  484. 

must  be  ascertained  that  the  lessor  had  power  to  grant,  484,  485. 

that  lease  is  valid,  484. 
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LEASEHOLD   ESTATES— con^nueJ. 

as  to  lessor's  title,  485,  486. 

rule  relating  to,  does  not  affect  bishop's  leases,  486. 

of  limited  Interests  in,  544 — 548. 

may  be  made  the  subject  of  a  settlement,  548,  549. 

cannot  strictly  be  entailed,  545. 

mode  of  framing  executory  trusts  of,  545. 

words  which  would  create  an  entail  in  freeholds,  will  confer  the  abso- 
lute interest,  545. 

construction  of  the  words  "  dying  without  issue,"  546. 

as  to  wills  of,  548,  554. 

assignment  of,  to  a  purchaser  for  the  residue  of  an  absolute  term  of 
ninety-nine  years,  with  usual  covenants.  No.  XXIX.,  p.  Ixxx. 

form  of  assignment  of,  determinable  on  lives.  No.  XXX.,  p.  Ixxxir. 

LEASES: 

notice  of,  construed  as  notice  of  terms  of  tenancy,  18  ;  ii.,  1 14. 

clause  where  property  is  to  be  sold  subject  to,  18. 

notice  of  terms  of  tenancy,  when,  18. 

what  are  within  the  Statute  of  Frauds,  67*  74. 

cancelling  will  not  effect  a  surrender  of,  73,  74. 

granted  by  infants,  how  far  capable  of  confirmation,  163. 

root  or  origin  of  title  in,  267. 

should  contain  a  sufficient  description  of  the  property,  484. 

should  be  ascertained  that  it  contains  no  burdensome  covenants,  484. 

as  to  power  to  lessor  to  grant,  485. 

under  powers  (see  Powers.) 

v(Hd  at  law,  how  far  attainable  in  equity,  491. 

equity  will  grant  relief,  where  power  to  grant  has  been  badly 
executed,  497.  ^ 

operation  of  statute  12  &  13  Vict.  c.  26,  upon  imperfect  leases, 
498,  502. 

capacity  to  receive,  502 — 504  (see  Alien,  Outlaw,  Lunatics, 
Married  Women.) 

essential  to  the  validity  of,  506 — 515. 

where  an  instrument  purporting  to  be,  will  only  operate  as  an  agree- 
ment for,  506,  511. 

proper  criterion  for  distinguishing  from  mere  agreements,  507. 

recent  enactments  respecting,  510,  511. 

certainty  of  term  essential  to  its  validity,  511. 

as  to  conditions  to  defeat,  511 — 513. 

at  common  law,  not  perfected  until  entry,  513 — 515. 

as  to  rents  reserved  under  (see  JSents.) 

when  considered  as  incumbrances,  ii.,  71. 

in  some  cases  a  subject  for  compensation,  ii.,  72. 

when  not,  ii.,  72. 

possession  under  by  tenant,  constructive  notice  of,  when,  iL  72. 

evidence  of  seisin  or  ownership,  ii.,  127. 

as  to  stamps  for  (see  Stamp  Duties.) 
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LEASES  UNDEB  POWERS: 

under  ordinarj  powers  most  be  made  in  strict  porsuance  of  them,  490. 

for  life  or  years,  how  constmed,  490, 491. 

voidable  at  law,  when  granted  for  a  longer  time  than  power  pre- 
scribes, 490,  491. 

only  Toid  in  equity  as  to  excess,  491. 

but  not  where  they  contain  stipulations  or  covenants  onwarranted  by 
the  power,  491. 

whether,  when  ^  person  having  both  a  power  and  an  interest,  grants 
a  lease  without  referring  to  his  power,  the  lease  will  take  effect 
out  of  his  power,  or  his  interest,  492. 

power  to  grant  leases  in  possession,  will  not  confer  a  right  to  grant 
inhjuhiroy  492. 

what  will  be  embraced  under  the  terms  usually  letten,  493, 494. 

what  will  be  considered  as  the  best  rent,  494,  495. 

as  to  provisoes  for  re-entry  in,  495,  496. 

as  to  the  dause  against  committing  waste,  496. 

no  objection  that  lessor  takes  beneficially  under,  497. 

equitable  relief  where  power  has  been  badly  executed,  497. 

operation  of  statute  12  &  13  Vict.  c.  26,  upon  defective  leases, 
498 — 501  (and  see  Invalid  Leases.) 

LEASES  UNDEB  TENANTS  IN  TAIL: 

how  far  validity  of,  wiU  depend  upon  a  due  exercise  of  the  powor,  487. 

as  to  those  granted  by  tenant  in  tail,  487—490. 

are  confined  to  corporeal  hereditaments,  488. 

what  will  be  considered  the  usual  customary  rent,  488,489. 

bow  determinable,  489,  490. 

voidable,  how  far  personally  binding  on  grantor,  490. 

LEGACIES: 

need  not  be  specified  in  abstract  when  the  property  is  devised  upon 

trust  to  pay  debts,  259. 
charged  on  real  estate  an  incumbrance,  ii.,  70,  87. 
a  matter  of  conveyance,  and  not  of  title,  ii.,  70,  87. 
when  purchaser  is  exonerated  from  seeing  his  money  applied  in 

application  of,  ii.,  86,  87. 
distinction  between  charges  tor  payment  of  debts  and,  ii.,  87,  88. 
payment  of,  how  far  evidence  of  payment  of  debts,  ii.,  87. 
purchaser  should  ascertain  that  they  have  been  discharged,  ii.,  87. 
when  purchaser  is  exonerated  from  suing,  his  purchase  money  applied 

in  discharge  of  them,  ii.,  87. 

LEGACY  DUTY: 

if  property  is  sold  subject  to,  it  should  be  so  stated  in  conditions,  20. 

LEGAL  ESTATE: 

expense  of  getting  in,  devolves  upon  vendor,  31,  32. 
it  must  be  ascertained  in  whom  it  is  vested,  279. 
outstanding  an  incumbrance  which  is  merely  a  matter  of  convey- 
ance, and  not  of  title,  ii.,  78,  89. 
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LEGAL  ESTATES— con«in««d 

alBO  when  oatstanding  in  an  infant,  ii.,  89* 
bow  far  a  protection  to  purchasers,  108 — 114. 
alterations  in  the  law  respecting,  effected  bj  recent  enactments,  ii., 
89,  90. 

LEGATEES: 

conveyance  by,  for  the  purpose  of  releasing  their  claims  on  the  pro- 
perty, No.  XXL,  p.  Ixi. 
may  file  dum,  in  lieu  of  bill  of  complaint  in  equity,  271. 

LESSEES: 
all  persons  capable  of  bec(Hning  purchasers  may  be,  502 — 506. 
see  also  Aliens,  Feloks,  Infants,  Lunatics,  Hasbisd  Women, 
Outlaws,  Traitors. 

LESSOR'S  TITLE: 

vendor  cannot  compel  a  specific  performance  without  showing,  when, 
44,  247,  486. 

how  stipulation  should  be  penned  to  prevent  vendor  from  bdng  com- 
pelled to  produce,  45. 

should  be  set  out  in  abstracts  of  leaseholds,  267. 

stipulation  that  purchaser  shall  not  require,  will  not  preclude  him 
from  rescinding  contract  if  he  can  show  such  title  to  be  bad,  268. 

rule  respecting,  does  not  affect  bishop's  leases,  486. 

(see  Leasehold  Pbofertt.) 

LETTERS: 

agreement  may  be  established  through  the  medium  of  a  correspon- 
dence by,  when,  95. 
it  will  be  sufficient  if  one  be  stamped  with  a  ll.  I5s  stamp,  108. 
observations  on  statute  7  Vict.  c.  21,  respecting,  111. 

LICENCE: 

not  conferring  an  exclusive  right  to  the  soil  whether  within  the 

Statute  of  Frauds,  70—72. 
although  invalid,  will,  until  countermanded,  excuse  a  trespass,  72. 
quoere,  if  it  can  be  granted  by  parol,  72. 

to  assign  if  once  given,  will  discharge  the  condition  for  ever,  1 89. 
unless  restricted  to  some  particular  mode  of  disposition,  189. 
of  lord  necessary  to  empower  copyholder  to  lease  for  mwe  than  a 

year,  191,  193. 

LIEN: 

of  vendor  on  purchased  property  for  his  unpud  purchase  money,  98 ; 

ii.,  89. 
of  purchaser,  in  case  of  contract  being  rescinded  after  he  had  paid  his 

purchase  money,  99. 
will  aff&ct  a  sub-purchaser  who  buys  with  notice  of,  99 ;  ii.,  89. 
aHteVf  if  he  has  no  notice,  99 ;  ii.,  89. 
how  it  may  be  destroyed,  100. 
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LIGHTS: 
yendor  should  be  careful  to  reserve,  when,  47. 

LIMITATIONS  (STATUTES  OF): 

operation  of,  upon  the  estates  of  mortgagee  In  possession,  210. 

what  are  reckoned  as  disabilities  under,  210. 

what  parts  of  Her  Majesty's  dominions  are  not  to  be  considered  as 

beyond  the  seas  within  the  meaning  of,  210. 
does  not  run  as  between  trustee  and  cestui  que  trustj  217. 
begins  to  run  upon  conveyance  to  a  purchaser,  217,  318. 
has  not  shortened  the  period  from  which  titles  are  to  be  deduced,  242. 
new,  will  not  confer  a  good  title,  unless  its  origin  can  be  shown,  243. 
operation  of,  with  respect  to  advowsons,  244. 

LIMITATION  (WORDS  OF): 
should  be  abstracted,  259. 

LIMITED  INTERESTS: 

persons  taking,  may  have  an  absolute  power  of  disposition,  when,  132. 

LINEAL  WARRANTY: 

would  have  barred  an  entail,  183. 

LIQUIDATED  DAMAGES: 

clause  directmg  that  losses  upon  a  re-sale  shall  be  considered  as,  41, 

42,  138. 
entire  sum  may  be  recovered,  if  clause  be  properly  penned,  104,  105. 
€dUerf  where  they  are  stated  by  way  of  penalty,  105. 
may  be  recovered  in  action  of  debt,  when,  105. 
stipulated  to  be  paid  for  breach  of  contract,  105. 
payment  of,  will  not  release  the  parties  from  the  contract,  105. 

LIS  PENDENS: 

was  supposed  constructive  notice  of  that  fact,  ii.,  83. 

now,  purchasers  are  unaffected  by,  unless  it  be  duly  registered,  ii.,  83, 

116. 
protection  of  purchasers  against,  ii.,  102. 
should  be  searched  for,  when,  ii.,  137. 

LIVERY  OF  SEISIN: 

the  manner  in  which  it  is  given  or  received  should  be  stated  in  ab- 
stract, 258. 

LIVES: 

dropping  of  should  be  mentioned  in  conditions  of  sale,  14. 

where  estates  depend  upon,  they  must  be  shown  to  be  in  existence, 

478. 
loss  by  dropping  of,  between  contract  and  conveyance,  must  be  borne 

by  purchaser,  478,  479. 
enactments  respectmg  evidence  of  existence  of,  481. 

LOCO  PARENTIS: 

when  grandfather  will  be  considered  as  standing  unto  grandson,  225. 
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LOSSES: 
by  resale  to  be  recovered  as  liquidated  damages,  41. 
by  iDsolvency  of  auctioneer,  most  be  borne  by  vendor,  55. 
incurred  on  the  property  between  contract  and  conveyance  must  be 
borne  by  purchaser,  when,  478,  479. 

LOST  DEEDS: 
will  not  afford  ground  for  rescinding  contract  if  vendor  can  produce 

copies,  when,  ii.,  126. 
of  mesne  assignments  in  leaseholds,  may  be  made  good  by  the  recitals, 

ii.,  126. 

LOTS: 

when  estate  is  sold  in,  each  purchaser  entitled  to  attested  copies, 

when,  6. 
estate  when  sold  in,  how  particulars  of  sale    should  be  framed, 

12,  13. 
when  no  title  can  be  made  to  one  or  more  of,  whether  purchaser  can 

be  compelled  to  take  the  residue,  24,  25 ;  ii.,  239. 
purchaser  of  each,  to  pay  auctioneer  for  bis  trouble,  29. 
practical  observations  when  leaseholds  are  sold  in,  45. 
when  property  is  sold  in,  some  provision  should  be  made  for  rights  of 

way,  why,  25. 
clause  stipulating  that  if  title  cannot  be  made  to  some,  purchaser 

shall  accept  the  rest  with  a  proportionate  compensation,  38. 

LUNATIC: 

disabled  from  entering  into  contract,  157. 

acts  done  by,  may  be  annulled  by  his  committee,  157,  230,  231. 

not  allowed  to  plead  his  own  disability,  157. 

how  far  equity  will  be  likely  to  interfere,  157 — 159. 

acts  done  by,  during  lucid  intervals,  valid,  159 

how  far  bound  by  the  acts  of  other  parties,  161. 

fines  and  recoveries  by,  161. 

when  husband,  who^e  wife  is  protector  of  a  settlement,  is  the,  174. 

Court  of  Common  Pleas  may  dispense  with  his  concurrence,  174, 175. 

protector  of  settlement  being  such,  Court  of  Cbancery  shall  be 

protector,  175. 
legal  estate  outstanding  in,  no  objection  to  title,  ii.,  89. 
not  incapable  of  taking  for  their  own  benefit,  505. 
legal  estates  outstanding  in,  vendor  must  be  at  the  costs  of  obtaining 

conveyances  of,  231. 

MALICE: 

must  be  proved  to  support  an  action  for  slander  of  title,  60. 

MANDAMUS: 

will  lie  to  compel  lord  to  admit  copyholder,  ii.,  15. 

MARRIAGE : 

as  to  conditions  in  restraint  of,  372,  375. 
expense  of  proving  must  be  borne  by  vendor,  32. 
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'MARBIAGE— continued, 

clause  exonerating  him  from  this  expense,  32. 
should  be  stated  in  abstract,  264. 

MARRIED  WOMAN: 

disabled  ^m  entering  into  contracts,  164. 

cannot  convey  without  her  husband's  concurrence,  164. 

disposition  bj  her  must  be  made  in  pursuance  of  Fine  and  Recovery 
Substitution  Act,  164. 

may  convey  without  her  husband's  concurrence,  under  a  power  of 
appointment,  165. 

this  power  of  disposition  unaffected  by  the  Fine  and  Recovery  Sub- 
stitution Act,  166. 

cannot  convey  as  a  trustee  without  her  husband's  concurrence,  sembUy 
166,167. 

power  of  husband  over  property  of,  167,  168. 

husband  has  the  absolute  power  over  her  leaseholds,  168. 

may  be  debarred  of  her  dower,  how,  169. 

also  of  her  freebench,  169. 

how  she  may  convey  her  estate  tul,  169. 

acknowledgments  by,  169,  170. 

her  power  as  protector  of  a  settlement,  170. 

operations  of  late  Real  Property  Act  upon  dispositions  by,  170. 

may  purchase  during  coverture,  subject  to  her  husband's  right  to 
annul  the  sale,  230, 

but  if  she  survive  her  husband,  she  may  avoid  the  sale,  231. 

capable  of  taking  as  lessee,  505. 

enabled  to  surrender  leases  for  the  purpose  of  renewal,  505. 

may  be  made  attorney  for  the  purpose  of  surrendering  copyholds,  ii., 
17. 

MASTER  IN  CHANCERY: 
as  to  sale  before  (see  Salb  before  Master.) 
as  to  references  to,  ii.,  265,  269. 
application  for  reference  to,  how  made,  ii.,  266,  267. 
course  of  proceedings  where  he  reports  against  title,  ii.,  267,  268 
where  he  reports  in  favour  of  title,  ii.,  268. 

MEASUREMENT:  - 

of  lands  formerly  reckoned  according  to  the  custom  of  the  coimtry, 

16. 
alteration  in  the  law  respecting,  effected  by  more  recent  enactments, 

16,  17. 

MENTAL  CAPACITY: 

necessary  to  enable  parties  to  enter  into  a  contract,  157—162. 

MERGER: 

definition  o^  407. 

often  an  important  subject  in  investigating  a  title,  407. 
when  greater  and  lesser  estate  coincide  in  the  same  person,  the  lesser 
will  merge  in  the  greater,  407. 
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MEBGER— cotilwiiiflrf. 
bat  the  larger  estate  mtut  be  the  more  remote  one,  407. 
there  mtut  be  do  intermediate  estate  in  a  stranger  interposed  between 

the  two  estates,  408. 
an  estate  acquired  by  operation  of  law  will  not  cause,  408. 
of  estates  pur  autre  vie  in  estates  for,  when  incurred,  464. 
must  be  ascertained  that  lessee  for  years  has  done  no  act  to  cause, 

484. 
of  years  in  years,  538. 
intermediate  estate  will  prevent,  when,  539. 

HINEBALS: 

as  to  right  to,  in  copyholds,  248,  249. 

as  to  stamp  duties  in  respect  of  (see  Stamp  Duties.) 

MINES: 
as  to  the  resenraticn  of,  22. 
in  grant  of  double  abstract,  will  be  necessary  where  they  form  a 

distinct  property  firom  the  freehold,  248. 
discovered  subsequent  to  contract,  will  not  entitle  vendor  to  increased 

price  on  that  account,  479. 
in  course  of  work,  479- 
as  to  stamp  duties  respecting  leases  of  (see  Stamp  Duties.) 

MINING  SHABES: 

sales  of  within  Statute  of  Frauds,  79. 

MISAPPREHENSION  OF  FACTS: 
will  revoked  under,  no  revocation,  when,  437. 

MISDESCRIPTION: 

when  sufficient  to  enable  purchaser  to  rescind  contract,  13 — 18. 
clause  providing  that  it  shall  not  vitiate  sale,  but  be  made  good,  by 

compensation,  38,  115. 
purchaser  to  rescind  contract  in  case  of,  122;  iL,  240,  241. 
clause  that  trifling  shall  not  annul  contract,  126. 

MISREPRESENTATION : 

will  vitiate  sale,  when,  13;  ii.,  200,  241,  243. 

merely  as  to  quantity  may  be  matter  of  compensation,  how  far,  1 5. 

as  to  tenure,  will  vitiate  contract,  20,  21. 

will  tabject  party  to  action,  when,  28. 

clause  providing  it  shall  not  annul  sale,  38. 

MISTAKE: 
destruction  of  will  by,  no  revocation,  435. 
defence  against  a  specific  performance,  when,  ii.,  107. 

MIXED  PROPERTY: 
clause  where  property  is  so  situated  providing  for  compensation,  25. 
observations  up(«,  25. 

MONEY  HAD  AND  RECEIVED: 
for  deposit  will  lie,  when,  ii.,  256. 
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MONEY  HAD  AND  RECEIVED— conttnucd 

action  for,  usually  adopted  for  the  purpose  of  receiviiig  back  deposit, 

U.,  256. 
evidence  necessary  to  support  action  for,  ii.,  256,  257. 

MORAL  OBLIGATION: 

husband  or  father  under,  to  support  wife  and  children,  224. 

where  a  sufficient  consideration  to  support  a  conveyance  taken  in  the 

name  of  wife  and  children  against  subsequent  purchasers,  224, 

225. 

MORTGAGE: 

property  being  subject  to,  is  mere  matter  of  conveyance  and  not  of 
title,  17;  ii.,  70,  77,  78. 

clause,  where  the  estate  is  intended  to  be  sold  subject  to,  18,  127. 

stipulation  that  part  of  purchase  money  shall  remain  upon^  125. 

formerly  considered  to  form  matter  of  title,  ii.,  78. 

now  settled  to  be  mere  matter  of  conveyance,  ii.,  78. 

aUter,  mortgagor  has  by  his  own  act  precluded  himself  from  compel- 
ling mortgagee  to  reconvey,  ii.,  78. 

form  of  recital  of,  by  demise.  No.  IV.,  clause  2,  p.  z. 

form  of,  and  conveyance  by  the  same  instrument,  No.  VII.,  p.  xzi. 

recitals  of.  No.  XV.,  clause  2,  pp.  xlii.,  zliii;  No.  XVIII.,  clause  2, 
p.L 

what  species  of  assurance  will  be  construed  as,  ii.,  317,  319. 

conditional  sales  as  distinguished  from,  ii.,  319,  320. 

as  to  equitable,  iL,  321,  322. 

to  secure  an  annuity,  ii.,  322. 

as  to  stamp  upon  (see  Stamp  Dutibs.) 

MORTGAGEE: 

cannot  sell  before  foreclosure,  unless  under  a  trust,  or  power  of  sale, 
208,  209. 

fine  levied,  or  recovery  suffered  by,  will  not  bar  mortgagor,  209. 

lease  made  by  without  mortgagor's  concurrence  not  binding  on  the 
equity  of  redemption,  209. 

may  sell  or  lease  under  »  power  of  sale  or  leasing,  209. 

may  confer  a  good  title  without  mortgagor's  concurrence,  in  what 
cases,  209,  211. 

not  disabled  from  purchasing  equity  of  redemption,  £36. 

cannot  grant  leases,  501. 

of  leaseholds  bound  by  the  covenants,  523. 

leases  renewed  by,  will  enure  for  benefit  of  equity  of  redemption,  535. 

may  file  a  claim  instead  of  bill  of  complaint  in  equity,  ii.,  272. 

form  of  c<mveyance  by,  to  a  purchaser  with  mortgagor's  concurrence, 
ii.  No.  IV.,  pp.  z.,  zii ;  No.  VI.,  p  zvii. 

conveyance  to,  in  fee  by  mortgagor,  Na  VUL,  p.  zzvii. 

conveyance  to  a  purchaser  under  a  power  of  sale  contained  in  mort- 
gage deed,  No.  XV.,  p.  zlii. 

form  of  covenant  from,  that  he  has  done  no  act  to  incumber,  Ne.  XV., 
clause  7,  p.  xliv. 
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MORTGAGE  MONEY: 

recital  that  it  \b  still  dne,  but  that  all  interest  has  been  paid,  Na  IV., 
clause  3,  p.  x.;  No.  V.,  clause  3,  pp.  xiii.,  ziv. 

covenant  from  purchaser  to  discharge,  No.  V.,  clause  11,  p.  zv. 

also  to  indemnify  vendor  from  all  claims  in  respect  of,  No.  V.,  clause 
12,  p.  zvi. 

declaration  that  it  shall  be  deemed  the  debt  of  the  purchased  pre- 
mises, No.  v.,  clause  13,  p.  zvi. 

MORTGAGOR: 

cannot  grant  leases,  when,  501. 

but  such  leases  will  be  binding  as  between  him  and  his  leasee,  502. 

has  no  right  to  call  upon  mortgagee  to  produce  title  deeds,  ii.,  143. 

selling  equity  of  redemption  is  entitled  to  call  on  purchaser  to  in- 
demnify lum  against  mortgage,  ii.,  143. 

conveyance  by,  to  purchaser  with  concurrence  of  mortgagee,  No.  IV., 
pp.  X. — ^xii;  No.  VI.,  p.  zvii. 

NATURALIZATION: 
will  only  enable  an  alien  to  hold  lands  subsequently  acquired,  231. 

NEGOTUTION: 
clause  stipulating  that  it  shall  not  waive  vendor's  right  to  annul 
sale,  121. 

NEXT-OF-KIN: 
when  entitled  to  unappropriated  funds,  309. 

NOTICE: 
of  lease,  notice  of  terms  of  tenancy,  22 ;  ii,  1 14,  127. 
to  agent,  notice  to  principal,  40;  ii.,  117. 
of  prior  voluntary  conveyance  will  not  affect  a  subsequent  bond  Jide 

purchaser,  220,  211 ;  ii.,  96. 
purchaser,  for  valuable  consideration  without,  entitled  to  equitable 

protection  against  incumbrances,  ii.,  108,  109. 
aliteTf  when  he  has,  ii.,  110. 

will  not  debar  a  purchaser  from  protecticm  against  dower,  ii.,  110. 
what  will  be  deemed  sufficient  to  deter  a  purchaser  from  equitable 

protection,  ii.,  114. 
may  be  either  positive  or  constructive,  ii.,  114. 
knowledge  of  a  lease,  constructive  notice  of  its  contents,  ii.,  114, 127. 
of  a  deed  which  recites  another  deed,  constructive  notice  of  such 

latter  deed,  ii.,  1 14. 
whatever  is  sufficient  to  put  a  party  upon  inquiry  is  sufficient  in 

equity,  ii.,  114. 
public  act  of  Parliament  so  considered,  ii.,  114. 
mere  fact  of  possession  of  title-deeds  unaccompanied  with  other 

circumstances,  sufficient  to  afiect  a  purchaser  with,  ii.,  115. 
vague  rumours  will  not  amount  to,  ii.,  115. 
what  acts  and  circumstances  will  amount  to,  ii.,  116. 
aUter  of  a  private  act,  ii.,  116. 
lis  pendent  formerly  considered  as,  ii.,  116. 


INDEX.  CCXXIX 

mOTlCE— continued, 

to  be  so  now,  must  be  dnlj  registered,  ii.,  116. 
decrees  not  formerly  considered  as,  when,  ii.,  1.16. 
nor  docketing  of  judgments,  ii.,  117. 
parties  having  notice  of,  will  be  bound  by,  when,  ii.,  116. 
act  of,  or  fiat  in  bankruptcy  is  notf  ii.,  117. 
nor  the  registration  of  a  deed  in  a  register  county,  ii.,  117. 
to  agent,  counsel,  or  attorney,  notice  to  principal,  ii.,  117,  118. 
must  be  in  the  same  transaction,  when,  118. 
to  a  purchaser  will  not  affect  a  sub-purchaser  who  has  no  such 
notice,  ii.,  120. 

OATHS  (EXTRA  JUDICIAL): 

declaration  substituted  in  lieu  of,  when,  ii.,  127, 128. 

OBJECTIONS: 

if  taken  to  title,  should  be  forwarded  to  vendor's  solicitor  within  the 

time  appointed  by  contract,  why,  ii.,  121. 
if  vendor  s  solicitor  proceeds  to  clear  up  abstract,  must  be  reconsidered 

to  see  that  this  has  been  done,  ii.,  122. 
practical  suggestions  respecting,  ii.,  122. 

OCCUPANT  (SPECIAL)  (see  Special  Occupant.) 

OCCUPATION: 

how  far  notice  of  terms  of  tenancy,  ii.,  127. 
evidence  of  seisin,  ii.,  127. 

OMISSION: 

of  documents  or  facts  in  abstract  renders  further  inquiry  necessary, 
276,  277. 

OBDERS: 

new,  for  regulating  the  practice   of  the  Court  of  Chancery,  ii , 
271—282. 

ORNAMENTAL  TIMBER: 

tenant  for  life  may  be  restrained  from  cutting  down,  477. 

OUTGOINGS: 

stipulation  that  vendor  will  discharge,  up  to  a  certain  period,  129, 
134. 

OUTLAWS: 

may  be  lessees,  504. 

but  their  interests  will  be  forfeited  to  the  crown,  wh«D,  504. 

but  not  leases  which  they  take  in  a  representative  character,  504. 

OUTSTANDING  LEGAL  ESTATE: 
matter  of  conveyance  only,  ii.,  89. 

no  objectiou  to  a  title  that  it  is  vested  in  an  idiot  or  a  lunatic,  ii.,  89. 
vendor  most  defray  the  expenses  of  getting  in,  ii.,  232. 

PAPISTS: 

formerly  disabled  from  holding  lands,  232. 
disabilities  of,  now  removed,  232. 
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POOR  RATE  ASSESSMENT: 
evidence  of  seisin  or  ownership,  ii,  127. 

POOR  RATES: 
eTidence  of  seisin  and  identity  of  parcels,  ii.,  127,  128. 

PORTIONS: 

charged  on  real  estate  matter  of  conveyance  only,  iL,  70,  88. 

release  of  should  be  shown,  ii.,  88. 

will  be  barred  at  the  end  of  twenty  years,  when,  88,  89. 

POSSESSIO  FATRIS: 
now  abolished,  319,  455. 

POSSESSORY  TITLE: 

origin  of,  oaght  to'be  shown,  8,  9. 

POSSIBILITIES: 

thongh  formerly  unalienable  might  have  been  released,  153. 
may  now  be  alienated,  153,  154. 

POWER: 

right  of  donees  of,  will  depend  upon  the  terms  of  the  instrament 

creating  it,  22. 
if  any  particiUar  forms  are  prescribed  by,  they  must  be  strictly  observed, 

221,418. 
omissions  in  execution  of,  in  wills,  how  cured  by  recent  Will  Act, 

419,420. 
how  to  be  abstracted,  255. 
of  sale,  whether  it  can  be  exercised  when  8<nne  of  donees  refuse  to 

concur,  332. 
whether  if  given  to  executors  it  will  survive,  332. 
of  leasing,  487—500. 

precise  terms  of  must  always  be  complied  with,  490. 
of  illusory  appointments,  390—  392 
recent  enactments  respecting,  391. 
as  to  wills  made  under,  418. 

when  considered  as  an  incumbrluice  and  when  not,  iL,  75,  77. 
distinction  between  the  various  kinds,  ii.,  75 — 77. 
collateral,  iL,  75. 
appendant,  ii.,  75,  76. 
in  gross,  ii.,  76. 
appendant  and  in  gross  may  sometimes  be  vested  in  the  same  party, 

iL,  76,  77. 
all  estates  it  cannot  overreach  are  incumbrances  which  are  matter  of 

title,  ii.,  77. 

PRJIMUNIRE : 
persons  attainted  of,  incapable  of  holding  lands,  231. 

PRELIMINARY  MATTERS: 
importance  of  careful  conduct  in  arranging,  2. 

PRESENTMENTS: 
of  surrender  of  copyholds  how  and  when  to  be  made,  ii.,  18. 
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PRESENTMENTS—conftwtted. 

no  time  should  be  lost  in  making,  ii.,  18. 

must  coi-respond  with  surrender,  ii.,  18,  19. 

should  be  ascertained  that  thej  have  been  duly  made  and  entered  on 

court  rolls,  ii.,  19. 
may  be  surrendered,  when,  ii.  19, 20. 

PRINCIPAL  (see  Agent.) 

PRINTED  NAME: 

sufficient  signature  within  Statute  of  Frauds,  91. 

PRIVATE  CONTRACT: 

should  be  ascertained  whether  preferable  to  a  public  sale,  8. 
sale  if  made  by,  when  advertised  for  sale  by  auction,  public  notice 
should  be  given,  9,  10. 

PRIVITY  OF  ESTATE: 

essential  to  make  covenants  run  with  the  land,  410. 

PROBATE: 

fact  of,  should  be  stated  in  abstract,  260. 

evidence  of  due  execution  of  will  of  personal  estate,  549. 

questions  frequently  arising  upon  validity  of,  549. 

sometimes  obtained  in  courts  not -having  competent  jurisdiction,  550, 

551. 
must  be  taken  out  in  the  court  that  has  jurisdiction  over  the  assets 

of  the  testator,  550. 
when  a  prerogative  one  will  be  necessary,  550. 
defect  in,  how  cured,  550,  551. 
recital  of,  No.  XII.,  clause  3,  p.  zxxv. ;  No.  XIV.,  clause  3,  p.  xl. 

PROGRESSIVE  DUTIES: 

practical  observations  relative  to,  ii.,  292, 293. 

PROMISSORY  NOTE: 

auctioneer  by  taking,  renders  himself  personally  liable  to  the  amount 
to  vendor,  54. 

PROPERTY: 

should  never  be  misdescribed  in  particulars  or  conditions  of  sale,  14. 
fee  simple  wotild  have  passed  under  that  term  prior  to  recent  Will 
Act,  310. 

PROTECTION  OF  PURCHASERS: 

against  prior  and  mesne  incumbrances,  ii.,  96,  114. 

at  law,  96,  106. 

of  concurrent  in  courts  of  law  and  equity,  ii.,  96 — 106. 

voluntary  settlements,  ii.,  96,  97. 

charitable  uses,  ii.,  97, 98. 

defects  in  sales  for  the  redemption  of  land  tax,  ii.,  98 — 100. 

bankruptcy  ii.,  100,  101. 

judgments,  ii.,  101, 102. 

Us  pendens^  ii.,  102. 

crown  debts,  ii.,  102. 

unregistered  deeds,  ii.,  102,  103. 
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PROTECTION  OF  PUBCHASEBS— eommnedL 
defects  in  fines  and  reeoreries,  ii^  103. 
relief  in  eqnitj,  106 — 114. 
against  defective  aaenranoes,  ii.,  106. 
Tendor  how  far  bonnd  to  perfect,  iL,  106,  107. 
dormant  incnmbraDoes,  ii.,  108. 
legal  estate,  how  far  a,  ii,  108 — 114. 
reqaisites  to  equitable,  110. 

how  purchase  shoold  be  pleaded  to  enable  porchaser  to  obtain  equi- 
table, ii.,  112,  113. 

PROTECTOR: 
powers  of  a  married  woman,  170. 

office  of,  is  assimilated  to  the  former  tenant  to  the  praecipe,  173. 
qnalifications  requisite  for  the  office  of,  173. 
if  labouring  under  legal  incapacity  who  shall  act  in  that  capacity, 

174,  175. 
what  number  of  persons  may  be  appointed  as,  175. 
aliens  incapable  of  being,  175. 
how  to  be  appmnted,  175,  176. 
powers  of,  176. 

consent  of,  how  far  necessary,  176. 
dispositiona  by  tenant  in  taU,  177. 
how  such  consent  may  be  given,  177. 
may  consent  without  parting  with  his  estate,  177. 
once  given  cannot  afterwards  be  retracted,  178. 
will  confirm  voidable  estates,  179. 
how  consent  of  must  be  given  in  barring  estates  tail  in  copyholds, 

194. 
by  parting  with  his  own  estate  in  the  entailed  property  does  not 

thereby  cease  to  be  the,  221. 
how  consent  of,  should  be  expressed  in  disentailing  assurance,  221. 

PUFFING: 

will  vitiate  scale,  when,  59,  60;  ii,  843. 

PURCHASE: 

plea  of,  how  to  be  concluded,  il,  112 — 114. 

must  be  done  by  plea  and  not  by  answer,  112 — 1 14. 

plea  of,  should  state  purchase  according  to  the  £uts.  ii.,  1 13. 

must  state  that  purchase  money  was  actually  paid,  ii.,  1 13. 

plea  of,  will  not  be  bad  merely  because  it  shows  purchase  money 

inadequate  to  the  value  of  the  property,  ii.,  113. 
must  deny  notice  of  plaintiff's  title,  ii.,  113,  114. 

PURCHASE  MONEY: 

vendor's  lien  for  unpaid,  98 — 101. 

will  carry  interest,  when,  101. 

when  purchasers  although  in  possession  wiR  be  exonerated  from 

paying  interest  on,  101,  102. 
will  not  generally  carry  interest,  101,  102. 
clause  stipulating  that  purchaser  shall  pay  interest  upon,  123. 
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PURCHASE  MONEY— coniwitterf. 

clause  directing  that  it  shall  be  calculated  at  so  many  years'  par- 
chase,  125. 

stipalatioQ  that  it  shall  be  invested  in  the  funds,  135. 

stipulation  that  a  moiety  of  shall  be  so  invested,  144. 

when  purchaser  is  exonerated  from  seeing  to  the  application  of,  259, 
260;  ii.,  84,  85,  86. 

when  real  property  is  devised  upon  trust  to  pay  debts  generally,  259 ; 
ii.,  84. 

aliter  if  the  debts  be  scheduled,  259 ;  ii.,  84. 

in  purchases  of  leaseholds  from  executors  purchasers  exonerated  from 
seeing  to  the  application  of,  260,  261;  ii.,  84 — 86. 

recital  of,  by  covenantee,  No.  XVII.,  clause  3,  p.  xlviii. 

PURCHASER: 

entitled  to  rescind  contract  when  deceived  by  wilful  misdescription, 

192. 
largest  in  amount  entitled  to  title  deeds,  39. 
by  employing  vendor's  solicitor  makes  him  his  own  agent,  40. 
auctioneer  agent  for,  how  far,  51. 
under  a  decree  cannot  substitute  another  person  in  his  place  without 

leave  of  the  court,  66. 
voluntary  conveyances  void  against,  when,  223. 
clause  empowering  to  rescind  sale  in  case  vendor  shall  fail  to  comply 

with  the  conditions  of,  120. 
clause  directing  that  he  shall  pay,  123. 
what  persons  will  be  considered   as  within  statute  27  Eliz.  c.  4, 

227. 
what  persons  are  incapable  of  becoming,  229,  232. 
when  exonerated  from  seeing  to  the  application  of  the  purchase  money, 

259,260;  ii.,  84,  85,  86. 
for  valuable  consideration  entitled  to  protection,  when,  ii.,  96,  114. 
will  be  protected  by  an  outstanding  legal  estate,  when,  ii.,  108. 
how  affected  by  notice,  ii.,  110,  114. 

even  with  notice  may  protect  himself  against  dower,  ii.,  110. 
should  be  careful  not  to  deal  with  the  estate  as  owners,  until  satis- 
fied with  title,  why,  ii.,  129. 
has  no  right  to  compel  vendor  to  prove  the  execution  of  deeds,  ii., 

130. 

QUALITY  OF  ESTATE: 

misrepresentation  respecting,  sufficient  ground  for  rescinding  contract, 
21. 

but  purchaser  may  insist  upon  completing  contract  with  a  compensa- 
tion, 21. 

clause  enabling  vendor  to  annul  contract  in  case  of  deficiency,  22. 

vendor  may  compel  a  specific  performance  with  compensation  for 
deficiency  when  the  conditions  contain  an  express  clause  to  that 
effect,  22. 

how  such  clause  should  be  framed,  22. 
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QUANTITY  OF  ESTATE: 

false  description  of,  will  vitiate  contract,  when,  15;  ii^  241,  242. 
miBdescription  in,  when  matter  of  compensation,  15,  16. 
as  to  qualification  by  terms  more  or  less,  16. 

QUIET  ENJOYMENT  (see  Covbnahts  fob  Title.) 

QUIETUS: 
formerly  necessary  where  vendor  was  indebted  to  the  Crown,  ii.,  79. 
writing  under  hands  of  Conmiissioners  of  Treasury  now  sufficient, 
ii.,  79,  80. 

QUIT  RENTS: 
clause  when  property  is  intended  to  be  sold  subject  to,  19. 

RAILWAY  SHARES: 

saled  of,  not  within  Statnte  of  Frauds,  79. 

RECEIPT: 

memorandum  of,  should  be  abstracted,  258. 

of  trustees  when  a  sufficient  discharge  to  purchasers,  ii.,  84,  85,  86. 
declaration  that  trustees'  shall  be  a  sufficient  discharge.  No.  XLIV., 
clause  16,  p.  cxxviiL 

RECITAL: 
of  intent  to  give,  without  more,  will  not  amount  to  a  gift,  321. 

RECITALS: 

stipulation  that  those  contained  in  ancient  deeds  shall  be  conclusive 

evidence  of  the  facts  recited,  32,  120. 
how  to  be  abstracted,  1 52. 
how  to  be  inserted  in  a  deed,  ii.,  172 — 178. 
order  in  which  they  should  be  inserted,  ii.,  174. 
how  parties  should  be  described  in,  ii.,  176. 
sometimes  inserted  to  identify  parcels,  ii.,  176,  177. 
how  framed  in  assignments  bf  leaseholds,  ii.,  177,  178. 
no  estoppel  except  as  between  parties,  it,  178. 
of  lease  for  year,  operation  of,  ii.,  178,  179. 

RECONVEYANCE: 

of  mortgaged  premises  covered  by  a  common  deed  stamp,  ii.,  326, 
327. 

RECORD: 

what  courts  are  considered  as  courts  of,  230. 

RECORD,  DEEDS  OF: 

whether  purchaser  will  be  entitled  to  attested  copies  of,  ii.,  230. 

RECOVERY: 

suffered  by  a  lunatic  how  £bu:  valid,  161. 

tenant  in  tail  could  not  be  restrained  from  sofiering,  170. 

was  the  usual  mode  of  barring  entail,  171. 

would  have  barred  all  remainders  expectant  on  estate  tail,  171. 

might  have  been  of  an  equitable  as  well  as  of  a  legal  estate,  171. 
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HECOVEHY— continued. 

could  onlj  have  been  suffered  by  tenant  in  tail  in  possession  unless 

with  concurrence  of  the  party  seised  of  the  freehold  in  possession^ 

172. 
restrictions  of,  how  removed,  182. 
defects  in,  how  cured,  183. 
how  to  be  abstracted,  260. 
suffered  by  mortgagee  will  not  bar  mortgagor,  209. 

REDDENDUM  CLAUSE: 
how  to  be  abstracted,  253. 
ineffectual  unless  accurately  penned,  515. 
cannot  be  made  to  strangers,  515. 

REDEMPTION  (see  Equity  op  Rbdemption.) 

REFEBENCE  (see  Master.) 

REFEBEE  (see  Arbitration.) 

REGISTEB  OFFICE: 

should  be  searched,  when,  ii.,  138. 

REGISTBATION: 

of  deeds  should  be  abstracted,  when,  250. 

required  in  cert;un  counties  under  acts  of  Parliament,  ii.,  102. 

of  a  deed  will  not  be  deemed  constructiye  notice  to  a  subsequent 

purchaser,  ii.,  124. 
should  be  seen  that  this  has  been  duly  done,  ii.,  124. 
office  of,  should  be  searched  when  the  lands  lie  in  a  register  county, 

ii.,  138. 

RELEASE : 

at  common  law,  what,  ii.,  155. 

would  not  operate  unless  releasee  was  in  actual  possession,  ii.,  155, 

156. 
various  kinds  of,  iu,  155. 

rendered  as  effectual  as  lease  and  release,  ii.,  155. 
reference  to  lease  for  year  in,  how  dispensed  with,  ii.,  156. 

REMAINDEE-MAN: 

may  be  bound  by  contract,  when,  87. 

will  not  generally  speaking  be  bound  by  any  acts  of  tenant  for  life,  87. 

conveyance  by,  in  concurrence  with  tenant  for  life,  No.  XL  V.,  p.  cxxx. 

RENEWABLE  LEASEHOLDS  (see  Lkaseholds.) 

RENEWAL  (Tknaut  right  of.) 
observations  upon,  531 — 539. 
may  be  limited  or  perpetual,  530,  531. 
fresh  lease  granted  under,  liable  to  the  same  incidents  as  the  former 

one,  533. 
how  it  may  be  lost,  533,  534. 
how  benefit  of,  is  transmissible,  535. 

by  mortgagee,  will  enure  also  for  benefit  of  equity  of  redemption,  535. 
persons  interested  in,  how  bound  to  contribute  to,  536. 
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RENEWAL  (TENANT  BIGHT  0¥)-H!<mimmd. 
under  eoelenastica]  bodies,  537.  i 

may  be  subject  to  strict  settlement,  545. 
in  copyholds,  ou  only  be  supported  by  immemorial  usage,  iL,  37. 
practical  obMrratioQS  respecting,  37,  38. 

BENT-CHARGE: 
•tipolation  that  property  is  to  be  sold  subject  to,  127. 
a  Mtal  defect  in  a  title,  ii.,  72. 

form  of  grant  of.  No.  XLIII.,  p.  cTiii.,  Na  XLV.,  p.  czzx. 
declaration  that  it  is  limited  as  an  indemnity  against  incombranDo 
No.  XLin.,  daoae  9,  p.  czxiL 

BENTS: 
amoont  of  shonld  be  tnily  stated,  19. 
misrepresentatioo  respecting,  will    render  party  liable  to  acticD, 

when,  20. 
claose  stipulating  that  purchaser  shall  indemnify  ▼endor  against,  4€k 
when  acceptance  of^  will  confirm  a  voidable  lease,  163,  500. 
how  reserved  in  leases  by  tenant  in  tail,  under  stat.  32  Hen.  8,  c  SB, 

487^489. 
what  will  be  considered  as  the  best,  494,  495. 
criterion  for  arriving  at,  488, 489. 

time  at  which  the  render  must  be  made  under  leasing  powers,  495.         I 
proviso  for  re-entry  in  default  of  payment,  495,  496.  j 

cannot  be  reserved  to  a  stranger,  515,  516. 

if  reserved  simply  to  lessor,  will  enure  only  during  his  lifetime,  515. 
so  if  limited  to  lessor  or  his  heir,  515,  516. 
also  to  him  .and  his  executors  in  the  case  of  freehold  estate,  516. 
or  to  him  and  his  heirs  in  the  case  of  a  chattel  interest,  516. 
should  be  made  payable  during  the  tenn,  516. 
may  be  made  to  cease  at  some  fntnre  period,  516. 
if  no  reversion  be  left  in  the  lessor,  rent  will  go  to  his  penooal 

representatives,  517. 
may  be  made  to  commence  or  determine  on  a  given  event,  517. 
under  demise  by  tenant  in  tail,  will  descend  on  heir  in  tail,  when,  517. 
will  go  to  heir  ex  parte  inatema,  when,  517. 
of  lands  in  gavelkind  or  borough  English,  will  be  transTniginWe 

according  to  the  reversion,  517. 
will  not  be  discharged,  though  premises  be  burned  down,  520. 
receipt  of  evidence  of  seisin,  iL,  128. 

BENTS  AND  PROFITS: 
purchaser  to  receive,  123. 

BEPAIRS: 

vendor  should  make  no  misstatement  respecting  the  condition  of,  28. 

REPUBLICATION: 
of  will  before  the  Statute  of  Frauds,  might  have  been  effscted  by 

parol,  442. 
recent  enactments  respecting,  443. 
effect  produced  by,  upon  lapsed  devises,  445. 
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REPUGNANCY: 

general  role  of  constmction  where  one  part  of  an  instnmieiit  is  re- 
pugnant to  another,  295. 

when  it  OGcnrs  in  a  deed,  the  former  clanse  will  generally  prevail,  295. 

habendum,  how  far  allowed  to  explain,  295,  296. 

in  a  will,  the  latter  clause  will  generally  prevul  in  case  of,  297. 

when  between  premises  and  habendum,  the  former  wiU  generally 
prevail,  267. 

REQUISITIONS: 

of  title  how  inserted,  277. 
.    should  be  forwarded  to  vendor's  solicitor  within  the  time  appointed 
by  contract  or  conditions  of  sale,  iL,  121. 
if  vendor's  solicitor  proceeds  to  comply  with,  abstract  must  be  re- 
considered, to  see  that  this  is  done,  ii.,  121. 
practical  suggestions  respecting,  ii.,  121. 

RESCINDING  CONTRACT  (see  Annulling  Sale.) 

RESEBVED  RIGHTS  (see  Rights  besebved.) 

observations  upon,  8. 

RESIDUARY  CLAUSE: 
general  effect  of,  311. 

RESULTING  TRUST: 

when  a  purchase  taken  in  the  name  of  a  third  person,  will  be  so 

considered,  224. 
ordinary  conveyances  taken  in  the  name  of  third  parties  will  be  for 

parties  advancing  the  money,  224,  286. 
distinction  between  ordinary  conveyances,  and  those  taken  in  the 

name  of  wife  or  child,  224 — 227. 
exempted  out  of  Statute  of  Frauds,  887. 
no  declaration  of  trust  necessaiy  to  create,  387. 
parol  evidence  admissible  in  cases  of,  387,  388. 
will  arise  in  favour  of  cestui  que  tnut  in  case  of  purchases  with 

trust  moneys,  388. 
in  copyholds,  how  construed,  ii.,  35,  36. 

RESULTING  USES  (see  Uses.) 

REVERSION  CLAUSE: 
how  to  be  abstracted,  256. 
usually  omitted  in  modem  assurances,  ii,  191. 

REVERSIONS: 

practical  suggestions  respecting  the  sale  of,  19. 
clause  for  inserting  in  conditions  of  sale  of,  19. 
form  of  contract  for  the  sale  of,  137. 
win  pass  under  a  devise  by  those  terms,  310. 

REVOCATION  OF  WILLS: 

by  subsequent  conveyances,  397—406. 

as  to  the  effect  of  a  constructive  conversion,  ii.,  399. 

whether  imperfect  conveyance  would  have  effected,  401. 
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IIEVOGATION  OF  WlLL^-coiUitnied. 
whether  deed  obtaixied  by  fraud  or  compulsion  will  operate  as,  401, 

402. 
where  conveyanoe  to  devisee  will  effect,  ii.,  402. 
effect  of  new  act  upon,  403—406. 

alteration  in  circnmstanoes  of  testator's  family  will  cause,  when,  404. 
might  before  the  Statute  of  Frauds,  have  been  effected  by  parol,  429. 
but  it  must  have  expressed  a  present  and  not  a  future  intent,  429. 
what  will  be  suflScient  within  the  statute,  429,  431. 
distinction  between  a  revoking  instrument  and  an  actual  will,  430. 
a  subsequent  will  has  that  operation,  when,  431. 
by  burning,    tearing,    or    otherwise    destroying,    observations  on, 

433—436. 
destruction  of  will  by  mistake  will  not  operate  as,  435. 
as  alteration  and  erasure,  obliteration,  interlineation,  436}.  437. 
as  to  revocations  made  under  a  misapprehension  of  facts,  437 — 441. 

RIGHT  OF  POSSESSION: 
could  not  formerly  have  been  transferred  at  law,  153. 
but  might  have  been  released,  153. 
recent  enactments  respecting,  153,  154. 

RIGHTS  RESERVED: 

omitting,  in  particulars  of  sale  will  afford  ground  for  rescioding  con- 
tract, 14,  15. 

when  matter  of  compoisation,  23. 

practical  observations  respecting,  23. 

of  way  sufficient  ground  for  rescinding  contract,  25. 

practical  remarks  as  to  where  lands  are  sold  or  leased  for  building 
purposes,  47. 

RIGHTS  OF  WAY: 

existence  of,  as  to  which  conditions  of  sale  are  silent,  will  afford 
ground  for  rescinding  contract,  25. 

ROMAN  CATHOLICS  (see  Papists.) 

RUMOURS: 

vague,  Indefinite,  insufficient  to  put  party  upon  inquiry,  ii.,  115. 

SALE: 

proceedings  preliminary  to,  2. 

value  should  be  ascertained  prior  to  offering  property  for,  3. 

also  the  title  investigated,  4. 

power  of,  will  pass  a  fee,  when,  326,  329. 

what  persons  are  to  sell  when  ihe  power  of,  is  ulent  upon  that  head, 

329. 
when  a  power  of,  will  arise  by  implication,  330. 
when  powers  of,  will  be  considered  In  the  nature  of  a  trust,  330,  331. 
as  to  the  survivorship  of  powers  of,  331. 
whether  a  power  of,  can  be  exercised  when  some  of  the  donees  revise 

to  concur,  332. 
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SALE — conHmted, 

under  trusts  or  powers  in  wills  or  mortgages,  by  what  persons  to  be 

made,  329. 
when  equity  will  enforce  the  trost  for,  that  cannot  be  exercised  at 

law,  330. 
form  of,  as  contained    in    mortgage   deed.    No.   VII.,   clause   6, 

pp.  xxii. — ^xxiv. 
proviso  that  mortgagee  will  not  exercise  power  of,  without  giving 

mortgagor  six  calendar  months  previous  notice,  No.  VII.,  clause  6, 

p.  xxiv. 

SALE  BEFORE  THE  MASTEB: 

how  conditions  of,  should  be  framed,  10,  49. 

how  conducted,  62,  66. 

how  order  for  sale  by  private  contract  may  be  obtained,  66. 

not  within  the  Statute  of  Frauds,  81. 

SALES  (BY  PRIVATE  CONTRACT): 
practical  observations  concerning,  67,  112. 
terms  of,  should  be  explicitly  set  forth,  67,  68. 
within  first  and  second  sections  of  the  Statute  of  Frauds,  68,  73. 
of  lands,  no  action  can  be  brought  upon  unless  thtfe  be  a  written 
agreement,  75. 

SCHEDULE: 

when  considered  as  forming  part  of  the  deed,  ii.,  293. 
when  referred  to  and  not  annexed,  ii.,  293,  294. 
as  to  stamp  duties  payable  upon,  ii.,  292 — 294. 

SEALING: 

essential  to  the  validity  of  a  deed,  ii.,  223. 

by  grantor  sufficient  without  signature,  when,  ii.,  223,  224. 

must  precede  delivery,  iL,  225. 

SEARCH  FOR  INCUMBRANCES  (see  Incumbrances. 
when  to  be  made,  132,  139. 

SECURITIES: 

power  for  trustees  to  vary.  No.  XLIV.,  clause  16,  p.  cxxviii. 

SEISIN: 

what  will  be  sufficient  evidence  of,  ii.,  127,  128. 

SELLER  (see  Vendob.) 

SHELLEY'S  CASE: 

practical  observations  upon  the  rule  in,  334,  349. 

when  the  rule  in,  will  apply,  335. 

requisites  to  ihe  application  of  the  mle,  338. 

as  to  instruments  creating  and  executing  powers,  -844,  34  5. 

application  of  rule  as  to  equitable  estates,  345. 

as  to  copyholds,  349 ;  ii.,  13,  33. 

as  to  estates  for  years,  34. 
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SHERIFF:  . 

may  mim  Imms  or  terms  of  years,  222.  I 

may  also  sell  the  same,  222,  223. 

bat  doubtful  whether  he  caa  sell  an  estate  pwr  aubre  vtie,  223.  | 

assignments  by,  liable  to  stamp  duties,  ii.,  303. 

SHOOTING: 
right  of,  how  far  matter  of  title,  14. 

SIGNATURE: 
by  auctioneer,  how  far  binding  on  purchaser,  5 1 . 
what  will  be  a  su£Scient  within  the  SUtnte  of  Frauds,  89—94. 
indorsement  on  a  draft  sufficient,  when,  91. 
stamping  the  name  sufficient,  when,  91. 
by  mark  sufficient,  when,  91. 
sealing  insufficient,  91. 
name  of  party  necessary  to,  91. 
by  a  witness  sufficient,  when,  91,  92. 
not  absolutely  necessary  to  the  validity  of  a  deed,  ii.,  223. 
otherwise  when  prescribed  by  the  tenns  of  a  power,  iL,  223. 
not  formerly  necessary  in  the  case  of  a  will,  420. 
but  rendered  indispensable  by  the  Statute  of  Frauds,  420,  421. 
what  would  have  been  sufficient  tmder  that  statute,  421. 
what  under  1  Vict.  c.  26;  421,  423. 

SIXTY  YEARS'  TITLE: 

purchaser  still  entitled  to,  242,  243. 

SLANDER: 
of  title  will  render  party  liable  to  action,  60. 
requisites  to  support  such  action,  60;  ii.,  252. 

SOLICITOR: 
how  vendor's  should  proceed  previously  to  the  sale,  1 — 10. 
should  ascertain  his  client's  interest  in  the  property,  6. 
also  how  that  interest  may  be  most  advantageously  disposed  of, ^7,  8. 
name  of,  usually  inserted  in  advertisements,  9. 
also  in  ccmditions  of  sale,  10. 
of  purchaser,  his  duties,  48. 
proper  party  to  prepare  conveyance,  40. 
it  may  be  stipulated  that  it  shall  be  prepared  by  vendor's,  40. 
but  this  will  constitute  him  purchaser's  agent,  40. 
practical  observations  respecting,  40. 
notice  to  client,  when,  40. 

duties  of,  with  respect  to  the  investigation  of  the  title,  48. 
incapable  of  purchasing  of  client,  230,  234. 
when  rendered  competent  to  do  so,  234. 
under  fiat  in  bankruptcy  disabled  from  purchasing,  235. 
duties  of,  with  respect  to  prepazing  and  delivering  abstract,  272. 
how  far  liable  when  he  accepts  an  unmarketable  title,  272,  273. 
purchaser's,  on  receiving  back  abstract  from  counsel  should  gire 

early  notice  to  vendor's,  ii.,  121. 
should  also  forward  him  objections  or  requisitions,  if  any,  ii.,  121. 
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SOLlCUOBr— continued, 

vendor's,  before  he  undertakes  to  comply  with  reqniaitioDA,  should 

ask  if  these  are  the  only  ones  required)  ii.,  122. 
vendor's,  how  he  should  proceed  when  objectibns  are  taken  to  the 

title,  ii.,  122. 
when  title  deeds  are  in  London,  country  solicitor  should  instmct  his 

town  agent  to  inspect  deeds  there,  ii.,  125. 
if  sale  is  rescinded  for  defect  in  title,  vendor's  should  lose  no  time 

in  calling  for  return  of  abstract,  ii.,  131. 
also  for  counsel's  opinion,  if  any  has  been  taken,  131. 
purchaser's,  should  ask  of  vendor  s,  if  there  are  any  incumbrances, 

u.,  132. 
if  the  latter  replies  in  the  negi^Uve  he  will  be  personally  liable  if 

there  be  such,  ii.,  132. 
purchaser  should  search  for  judgments,  when,  ii.,  133 — 136. 
can  never  safely  dispense  with  search  for  judgments  if  there  be  any 

probability  of  their  existence,  ii.,  135. 
liable  if  his  client  8u£fers  any  loss  from  this  omission,  ii.,  135, 136. 
liabilities  of,  for  preparing  deed  in  which  consideration  is  not  tmly 

expressed,  ii.,  291. 
for  nonpayment  of  progressive  duties,  ii.,  292. 

SOLVENCY: 

at  the  time  essential  to  sQpport  a  purchase  taken  by  a  father  in  the 
name  of  a  child,  226,  227. 
SON: 

when  a  word  of  limitation,  352,  353. 

SPH:CIAL  occupant  (see  £sTATB8;7ur  outvie.) 

SPECIFIC  PERFORMANCE: 

court  of  equity  will  decree,  when,  ii.,  259 — 270. 

jurisdiction  of  equity  in  enforcing,  of  very  uicient  date,  H,  259. 

old  practice  of  courts  of  equity  with  respect  to,  iL,  260. 

modem  mode  of  proceeding  for,  ii.,  262. 

injunction  when  granted  upon  a  bill  filed  for,  ii.,  262,  263. 

bill  for,  how  framed,  ii.,  262. 

by  vendor,  ii.,  262. 

by  purchaser,  ii.,  263. 

requisites  to  support  bill  for,  ii.,  263. 

agreement  must  be  a  valid  one,  ii.,  263,  264. 

must  be  certain  and  fair  in  all  its  parts,  ii.,  263,  264. 

usual  ground  of  defence  to  a  bill  for,  iL,  264,  265. 

must  be  capable  of  being  performed,  ii.,  265. 

as  to  references  for  the  master,  ii.,  266,  268. 

STAMP  DUTIES: 

practical  observations  respecting,  ii.,  288 — 332. 

ad  vcdorem  upon,  now  placed  upon  a  regularly  graduated  scale,  ii., 

288. 
as  to  stock  and  funded  property,  ii.,  288,  289. 
as  to  bonds  and  debentures,  289,  316,  317. 
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STAMP  DUTIES— contwueA 
u  to  mortgages,  289,  816 — 327. 
as  to  judgments,  289. 

where  the  consideration  is  an  aonoity,  ii.,  289. 
where  purchase  lind  mortgage  are  by  the  same  deed,  iL,  290,  291. 
no  ad  valorem  payable  where  the  consideration  is  merely  nominal,  ii, 

290. 
as  to  the  progresslTe,  iL,  292. 

as  to  schedules  annexed  or  referred  to  by  instruments,  293. 
ad  valorem  not  chargeable  on  a  deed  oonfirming  a  defectlTe  deed  pro- 
perly stamped,  ii.,  295. 
ad  valorem  only  chargeable  on  principal  or  only  deed  of  conveyance, 

ii.,  296. 
assignmmts  by  sheriff  liable  to,  297. 
conveyances  by  assignees  of  bankrupts  and  insolvents  liable  to,  ii., 

304. 
but  agreements  entered  into  with  purchasers,  ii.,  304. 
as  to  copyholds,  ii.,  304. 
commissioners  compelled  to  stamp  assurance  upon  payment  of,  and 

penalty,  iL,  305. 
what  will  amount  to  evidence  of  payment  of,  and  penalties,  ii.,  806. 
as  to  leases,  iL,  311,  314. 

two  ad  valorem  duties  sometimes  payable  in  respect  of,  ii.,  31 1. 
leases  granted  in  consideration  t£  a  fineiand  a  rent  above  20i.  liable 

to  both  duties,  ii.,  311,  312. 
in  the  case  of  bonds,  mortgages,  &C.,  regulated  by  the  principal  sum 

advanced  without  regard  to  interest,  316. 
what  payable  upon  bonds  given  by  way  of  collateral  security,  317. 
as  to  transfers  of  mortgages,  322 — 325. 
as  to  instruments  for  fnrtiier  assurance  only,  ii.,  325. 
as  to  reconveyances  of  mortgaged  premises,  ii.,  326,  327. 
upon  deeds  of  covenant,  327. 
upon  settlements,  ii.,  329. 
when  settlements  are  made  in  pursuance  of  marriage  articles,  ii., 

330. 
construction  of  certain  terms  in,  331,  332. 

STAMPS: 

agreements  will  require,  when,  108 — 112. 

what  will  be  requisite  when  letters  are  set  up  as  an  agreement,  108. 

109. 
new  stipulation  in  agreement  will  not  require  a  fresh,  109. 
nor  the  accession  of  an  additional  party,  109. 
want  of,  does  not  vitiate  agreement,  110. 
but  until  stamped  cannot  be  received  in  evid^ce,  110. 
what  agreements  will  not  require,  110,  111. 
observations  on  recent  enactments  respecting,  111,  112. 
of  deeds  ought  to  be  inserted  in  abstract  imdemeath  the  date,  252. 
want  of,  in  a  schedule  referred  to  in  a  deed  will  not  affect  the  deed, 
ii.,  294. 
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STAMPS— cmtimted. 

want  of  does  not  vitiate  the  instmment  but  only  renders  it  inadmis- 
sible in  evidence,  ii.,  294,  295. 
where  a  deed  contains  several  distinct  nmtters  a  distinct  stamp  will 
be  reqnired  in  respect  of  each,  ii.,  295. 

STATUTE  OF  FRA.UDS  (see  Frauds,  Statute  of.) 

STATUTES  AND  RECOGNIZANCES: 
an  actnal  charge  npon  the  lands,,  ii.,  82. 
not  now  binding  as  against  purchasers  nnless  registered,  ii.,  83. 

STATUTES: 

West.  2  (entails),  170. 

6  Edw.  1,  c.  5  (waste  dower)^  476. 

13  Edw.  1,  Stat.  3  (tenoofOs  in  Udl),  170,  320,  ii.,  39,  80. 

50  Edw.  3,  c.  6  (uses),  280. 

1  Bich.  2,  c  9  (real  actions),  281. 

2  Bich.  2  (uses),  281. 

I  Hen.  4  (real  actions),  281. 

II  Hen.  6  (t^o^),  281. 

I  Bich.  3  (uses)  281. 

II  Hen.  7  (entails),  17a 
19  Hen.  8  (wardships),  281. 

27  Hen.  8,  c.  10  (wes),  279,  282,  514. 
32  Hen.  8  (corporation  leases),  203. 

c.  1  (wiUs),  471.  • 

c.  28  (leases  by  tenants  in  tail),  487,  489. 

1  Eliz.  c.  19  (corporations)  201,  203. 

13  Eliz.  c.  4  (crovm  debts),  ii.,  80. 

c.  5  (voluntary  conveyances),  227. 

c.  7  (bankrupts),  195,  ii.,  100. 

c  10  (corporations),  201,  203. 

14  Eliz.  c.  11  &  12  (corporations),  201,  203. 

18  Eliz.  c.  3  (leases),  203. 

ell  (corporations),  201,  203,  204. 

27  Eliz.  c,  4  (frattduJent  conv^ances),  223. 
43  Eliz.  c.  3  (charitable  uses),  ii.,  97,  98. 

c.  49  (corporations),  201,  203,  204. 

1  Jac.  1,  c.  3  (<x}rporations),  203. 

c.  15  Q)anJGrupts),  195,  ii.,  100. 

21  Jac.  1,  c.  16  (limitations),  273. 
c.  19  (bankrupts)  195,  ii.,  45. 

19  Car.  2,  c.  2  (leasehold  estates),  480. 

29  Car.  2,  c.  3  (Statute  of  Frauds),  67,  87,  223,  380,  420—429, 
435,  436,  442,  472,  506,  541,  ii.,  48. 

c.  7  (Lords  day),  254. 

c.  18  (enrolment  of  recognisances),  ii.,  82,  83. 

3  &  4  Will  &  M.  (assets),  87. 

5  &  6  WilL  &  M.  (stamps),  ii.,  305. 

6  &  7  Will  3.  c.  12  (siamps),  ii.,  305. 

VOL.  n.  n 


CCXlvi  INDEX. 

STATUTES— eonitnueci 

9  &  10  Will.  S,  c.  25  {itamp»\  305. 
2  &  3  Anne,  c.  4  (xegi$trai%on\  ii.,  102. 

5  Anne,  c.  18  {registration)^  ii.,  102. 

6  Anne,  c.  18  (proof  of  exiitenee  of  Hoes),  481,  ii.,  101. 
c.  35  (registration)  ii.,  102. 

7  Anne,  c.  19  (^ants  and  lunatics) j  89. 
— c.  20  Iregistration)^  ii.,  102. 

5  Geo.  1  (1)  (infants  and  lunatics),  89. 

8  Geo.  1,  c.  86  (registration),  102. 

5  Geo.  2  (1)  (iff ants;  lunatics),  iL,  89. 

8  Geo.  2,  c.  6  (registration)  ii.,  102. 

9  Geo.  2,  c.  5  (lease  for  a  year)^  ii.,  178. 
c.  36  (mortmain)  439. 

14  Geo.  2,  c.  20  (recoveries)  ii.,  108. 

(est€Ues  pur  autre  vie),  472. 

1  Geo.  3,  c.  3  (lease  for  a  gear),  Ireland,  ii.,  178. 

5  Geo.  3,  c.  46  (stamps),  ii.,  308. 

6  Geo.  3,  c  56  (auctions),  58. 

7  Geo.  3,  0.  26  (cmnuities ;  infants),  154. 
17  Geo.  3,  c.  15  (corporations),  201. 

•  c.  50  (auctions),  58. 

c  53  (advowsons),  201. 

19  Geo.  3,  c.  26  (auctions),  58. 

c.  66  (stamps),  ii.,  292. 

27  Geo.  3,  c.  13  (actions),  51. 

31  Geo.  3,  c  32  (roman  catholics),  232. 

36  Geo.  3,  c.  62  (stamps),  ii.,  289. 

37  Geo.  3,  c.  14  (auction  duties),  57 ;  ii.,  307. 

41  Geo.  3,  c.  66  (incumbents),  202. 

42  Geo.  3,  c.  116  (land  tax),  ii.,  98. 

43  Geo.  3,  c.  8  (copyholds),  193. 

. c.  4  (rom^m  catholics),  232. 

c.  75  (kmatics),  161. 

c.  127  (stamps),  298. 

c.  195  (banbruptcg),  195;  ii.,  100. 

44  Geo.- 8,  c.  98  (stamps),  542;  ii.,  307. 

47  Geo.  3,  c  74  (assets),  87. 

48  Geo.  3,  c.  149  (stamps),  ii.,  290. 
50  Geo.  3,  c.  43  (stamps),  ii.,  308. 

53  Geo.  3,  c.  102  (insolvents),  li.,  26. 

54  Geo.  3,  c  28  (insolvents),  ii.,  26. 

c.  145  (traitors  and  felons),  207. 

c.  168  (powers),  419. 

c.  173  (land  tax),  u.,  98. 

c.  187  (land  tax),  ii.,  98. 

55  Geo.  3,  c  147  (incwnhents),  202. 

c  184  (stamps),  108,  642;   ii.,  56,  57,  286,  287,  29 

304,311,322,329. 
55  Geo.  3,  c.  192  (copyholds),  270. 
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STATUTES--ooii<Mi«6i 

57  Geo.  3,  c.  100  (land  tax),  99. 
1  Geo.  4,  c.  119  (insolvents),  26. 

1  &  2  Geo.  4,  c.  55  (stamps),  ii.,  309. 

c.  141  (crcnon  debts),  ii.,  79. 

2  Geo.  4,  c.  121  (crown  debts),  ii.,  79. 

5  Geo.  4,  c.  2  (admeaswement),  16. 
c.  184  (stamps),  ii.,  288. 

6  Geo.  4,  c.  16  (bankrupts),  58,  195;  u.,  25. 

c.  17  (bankrupts),  58,  195. 

c.  19  (bankrupts),  58,  195;  ii.,  46. 

c.  74  (infants,  heirs'  trustees),  211. 

7  Geo.  4,  c  57  (insolvents),  58,  262;  ii.,  26. 

10  Geo.  4,  c.  70  (roman  ccUholics),  232. 

11  Geo.  4,  c  1  (infants,  trustees),  213,  506. 

VJu'.^  *  ^  Tl]]'  ^'  °-  ^^  (*'/«»<«.  ^'•''  trustees),  211,  213. 
1  Will.  4,  c.  46  (Ulusory  appointments),  392, 

c.  47  (infants  trustees),  93. 

c.  60  (infant  trustees),  89,  92. 

c.  65  (copyholds),  193. 

1  &  2  Will.  4,  c  56  (bankrupts),  261;  ii.,  26. 

»  &  4  Will.  4,  c.  27  (limitations,  real  actions),  9.  179.  184    210 

242,  245,  273,  459;  ii.,  88,  104.  ^  '     o*,  ^lu, 

c  67  (corporations),  202. 

c.  74  (disentailing  assurances),  150,  367 :  ii.,  44  46 

62,76,108.  v'?        »        .  u,*«,  *o, 

-  7^^^ ^'  ^^  (;»an»A  <#ccr*),  232, 154,  164,  184,  190,  208, 

c  97  (stamps),  ii.,308. 

c  100  (prescriptions),  ii.,  68- 

c.  104  (asseU),  ii.,  87. 

c  105  (dower),  260;  ii.,  5,  73,  74. 


c  106  (tnAmtowce,  traitors  and  fehnsX  207.  319 

379,447—462.  ./         yi         ,       », 

4  &  5  WiU.  4,  c.  23  (infanU  and  kmatics),  93. 
— ^ —  c  30  (tacfowre*),  247. 

6  &  7  Will.  4,  c.  20  (corporations  leases),  204,  206. 
c.  71  (tithes),  4. 

7  Will.  4,  c.  71  (<»«Ae«),4. 

1  Vict.  c.  26  (wUls),  303—305,  313,  316,  322,  324,  326.  328 
333,  334,  355,  393-395,  40^,  419,  421—428,  431,  433  443* 
465, 473 ;  ii.,  5, 23, 32,  59.  '         '        '    *^' 

1  &  2  Vict.  c.  69  (infants  and  lunatics),  93. 
c.  71  (Uthes),  4. 

— c.  110  (judgments,  insolvent  debtors),  261,  262.  263- 

iL,6,83,  101,  109,  116,  117.  '         ' 

2  Vict.  c.  4  (bankrupts),  ii.,  100. 

— —  c.  11  (judgments,  crown  debts),  19;  ii.,  109,  116.  117. 
4  &  5  Vict,  c  21  (stamps),  ii.,  288. 

(releases,  and  hose  for  a  year),  ii.,  288. 
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STATUTES-contwiMd. 

4  &  5  Vict.  c.  52  {new  rulet  m  chanoen/),  ii.,  271. 

5  Vict.  c.  5  (new  rules  in  chancery),  ii.,  271. 
5  &  6  Vict  c.  116  (meolveniM),  262. 

7  Vict  c.  21  (st€mps\  ii.,  286. 

c.  71  (etampt),  111. 

7  &  8  Vict  c.  66  (leases),  503. 

c.  76  (ccmveyances),  153,  215,  366. 

(stamps),  ii.,  288. 

• —  c  90  (erotim  debts),  ii.,  79. 

c.  105  (duchy  lands  in  Cornwall),  63—68. 


8  Vict  c  15  (auctions  and  auction  duties),  59. 
8  &  9  Vict  c.  105  (new  rules  in  chancery,  ii ,  271. 

c  106  (conveyances,  leases),  215,  247,  347,  367,  373, 

519,  54) ;  u.,  33,  156. 

(stamps),  ii.,  288. 


c  112  (satisfied  terms),  iS62,  563;  ii.,  73,  111. 


12  &  13  Vict  c  26  (leases),  498,  502. 
c.  106  (insolwents,  bankrtq>ts),  iL,  27,  47. 

13  &  14  Vict  c.  97  (stamps),  ii.,  283—332. 

STEWARD : 

liabilities  of,  for  preparing  copyhold  assurances  in  which  the  con- 
sideration is  not  tnilj  expressed,  iL,  291. 
(see  Copyholds.) 

STIPULATIONS: 

may  be  inserted  in  an  agreement  which  would  be  open  to  objectioQ  if 
inserted  in  conditions  of  sale,  8. 

STOCK : 

clauses  when  it  forms  the  consideration  of  the  purchase,  125. 

SURRENDER  OF  COPYHOLDS:  (see  Coptholdb.) 

covenant  for,  by  vendor  with  purchaser,  with  usual  covenants  for 

title.  No.  XXXIII.,  p.  Ixzxviii. 
form  of  deed  to  accompany.  No.  XXXIV.,  p.  xci. 
covenant  to,  of  copyholds  for  lives,  No.  XXXIV.,  p.  xdi. 
assurance  oif,  accompanied  by  conveyance  of  freehold  and  assignment 
of  leasehold  property.  No.  XXXV.,  p.  xciv. 

SURRENDER  OF  TERMS:  (see  Statute  of  Frauds.) 
form  of,  by  mortgagee  to  a  purchaser,  No.  IV.,  clause  5,  p.  xi. 

TECHNICAL  TERMS: 
want  of,  how  supplied  in  a  will,  312. 

TENANCY: 
constructive  notice  of  a  lease  when,  ii.,  127. 
but  not  unless  the  justice  of  the  case  required  it,  55,  56. 
dispensed  with  by  statute  55  Geo.  3,c.  192,  ii.,  57,  58. 
not  necessary  in  devises  made  under  statute  1  &  2  Vict  c.  26,  59,  60. 
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TENANCY  IN  COMMON: 

words  importing  a  division  will  generally  create,  358,  359. 
when  not,  360,  361. 

TENANT  BY  THE  CURTESY: 
is  tenant  for  his  own  life,  185. 
in  what  instances  he  maj  have  a  more  extensive  power  of  disposition, 

186. 
cannot  be  of  copyholds,  except  by  custom,  ii.,  5. 
estate  of,  a  fatal  objection  to  a  title,  ii.,  70,  72. 

TENANT  FOR  LIFE: 

how  he  may  dispose  of  his  estate  most  advantageously,  6. 

may,  unless  restrained  by  express  condition,  alienate  his  hfe  interest, 

184,  464. 
when  his  attempting' to  do  so  will  eflfect  as  forfeiture,  184,  185. 
how  far  he  may  be  restrained  from  alienating  his  estate,  185. 
without  impeachment  of  waste,  may    be    restrained  from   cutting 

down  ornamental  timber,  477. 
what  persons  are  considered  in  the  same  light  as,  481. 

TENANT  FOR  YEARS: 

unless  expressly  prohibited  may  assign  his  term,  187. 
or  grant  an  underlease,  187. 

asignment  by  will  amounts  to  a  forfeiture,  when,  186. 
by  operation  of  law  will  not  amount  to,  188. 

TENANT  IN  DOWER:  (see  Dower.) 

TENANT  IN  TAIL  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT: 
considered  in  the  same  light  as  tenants  for  life,  478. 

TENANTS  IN  COMMON: 

conveyance,  by  one,  of  bis  unc^vided  moiety.  No.  XIII.,  p.  xxxviii. 
conveyance  by  two,  one  of  whom  is  married,  his  wife  concurring  to 
bar  her  dower.  No.  XIV.,  p.  xl. 

TENANTS  IN  TAIL: 

contract  may  be  enforced  against,  150. 

but  not  against  the  issues,  150. 

could  not  have  been  restrained  from  suffering  a  recovery,  170. 

fine  by,  could  only  have  passed  a  base  fee,  171,  179. 

by  suffering  a  recovery  could  have  barred  the  entail  and  all  remain- 
ders expectant  thereon,  172. 

may  bar  entail  and  remainders  by  disentailing  deed  where  there  is  no 
protector,  172,  177. 

or  where  there  is  a  protector  with  his  consent,  172,  177. 

aliter  no  more  than  a  base  fee  passes,  171,  177. 

what  are  restricted  from  barring  the  entail,  182. 

other  modes  of  assurance  by,  183. 
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TENANTS  IN  TAlL—oonUmied. 
as  to  copyhold,  193,  194. 

Qsaal  mode  was  bj  recovery  in  the  Lord's  Coart,  193. 
sometimes  hj  surrender,  193. 
how  now  barrable  by,  193, 194. 
bankrupt  estate  tail  of,  how  barred,  198. 
leases  bj  (see  Leases.) 
judgments  how  binding  on  estate  of,  when,  82. 

TENANTS  PUR  AUTRE  VIE. 
how  he  may  dispose  of  his  interest  to  the  best  advantage,  6. 
unless  restrained  by  express  condition  may  alienate  his  estate,  186. 
estate  of,  subject  to  foifeiture,  how,  186. 

TENANT  TO  THE  PRJ:CIPE: 

tenant  in  tail  could  not  have  barred  his  entail  without  the  consent  of, 

when,  172,  173. 
to  suffer  a  recovery  must  have  been  seised  of  the  immediate  estate  of 

freehold,  173. 

TENURE: 
nature  of,  should  be  set  out  in  particulars  of  sale,  ii.,  14. 
where  lands  of  different,  are  sold  together,  care  should  be  taken  to 
distinguish  them,  20. 

TESTATUM  CLAUSE: 
practical  observations  on  penning,  179 — 187. 
how  to  be  abstracted,  253. 
should  express  the  consideration  for  which  the  conveyance  is  made, 

ii.,  179,  180. 
second,  necessary  when  the  conveyance  is  by  appointment  aJid  grant, 

ii.,  181. 
should  contain  the  proper  operative  words,  ii,,  181 — 184. 
where  there  are  several  parties  how  they  should  convey,  ii.,  184,  185. 

TIMBER: 

if  purchaser  is  to  pay  for,  it  should  be  so  stated,  36. 

clause  adapted  to  that  purpose,  36. 

what  trees  considered  as  such,  36. 
,     purchasers  to  take  at  valuation,  36,  115. 

tenant  for  life  without  impeachment  of  waste,  may  act,  476. 

but  not  ornamental  timber,  477. 

or  immature  timber,  477. 

what  so  considered,  477. 

TIME: 
clauses  directing  that  it  shall  be  considered  l^e  essence  of  the  coo- 

tract,  30. 
may  be  made  part  of  the  essence  of  a  contract,  135;  ii.,  236,  237. 

TITHE  COMMUTATION  ACT: 
facilities  afforded  by,  for  mapping  property,  4. 
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TITHES: 

a  fatal  objection  to  title  where  estate  is  contracted  to  be  sold  free 

from,  15. 
sgreement  for  the  purchase  of,  145. 
abstract  of  how  to  be  prepared,  145. 

TITLE: 

should  be  investigated  by  vendor's  solicitor  previous  to  offering  pro- 
perty for  sale,  3,  5. 

to  leasehold  property  (see  Leaseholds.) 

to  customary  and  copyhold  estates  (see  Copyholds.) 

of  incumbrances  which  are  matters  of,  17,  ii.,  69 — 77. 

clause  for  production  of,  in  conditions  of  sale,  30. 

clause  enabling  vendor  to  rescind  contract  if  vendor  objects  to,  30. 

as  to  stipulations  for  by  vendor,  31 — 39. 

as  to  the  commentement  of,  31. 

that  purchaser  should  be  precluded  from  taking  objections  to  earlier 
title,  31. 

propriety  of  stipulating  by  whom  expense  of  barring  estates  tail,  and 
other  matters  for  perfecting,  should  be  borne,  31,  32. 

aJiter  all  these  costs  must  be  defrayed  by  vendor,  31,  32. 

where  vendor  has  defective,  how  he  may  best  protect  himself,  33. 

general  rule  respecting  the  commencement  of,  248. 

to  advowsons  (see  Advowso^.) 

to  tithes  (see  Tithes.) 

practical  observations  uJMn  the  clearing  up  and  perfecting,  iL,  121, 
131. 

if  purchaser's  solicitor  approves  of,  he  will  give  early  notice  of,  to  ven- 
dor s  solicitor,  ii.,  121. 

if  h6  disapproves  of,  should  lose  no  time  in  duly  forwarding  objections 
or  requisitions,  ii.,  121. 

may  possibly  be  good,  although  there  are  no  title  deeds,  ii.,  130. 

approval  of,  by  purchaser,  as  appears  by  abstract,  will  not  preclude 
him  from  showing  it  to  be  a  bad  one,  ii.,  131. 

where  abstract  discloses  a  good,  vendor  must  bear  the  ^penses  of  in- 
vestigation, ii.;  231. 

whether  if  it  can  be  made  to  only  part  of  premises  contracted  for,  it 
will  entitle  purchaser  to  rescind  sale,  ii.,  239, 240. 

defect  of,  in  vendor,  will  be  a  ground  of  defence  to  an  action  against 
purchaser  for  non-completion  of  contract,  ii.,  241. 

as  to  evidence  of,  in  an  action  at  law,  ii.,  249,  250. 

if  vendor  is  unable  to  confer,  no  previous  tender  of  conveyance 
necessary  to  support  action  by  purchaser,  ii.,  250,  282. 

action  for  slander  of,  ii.,  251, 

a  good  title  means  a  good  title  in  equity  as  at  law,  ii.  255. 

reference  of,  to  master,  ii.,  269. 

exceptions,  if  taken  to  report  of  court,  will  allow  vendor  reasonable 
time  to  remove,  268. 

if  exceptions  taken  to,  are  overruled,  other  objeotions  cannot  be  made, 
ii.,  268. 

course  of  proceeding,  when  bill  is  dismissed  for  defect  of,  ii.,  269. 


Cdii  INDEX. 

TITLE  DEEDS:  (se^  Dsbds.) 

TRAITORS: 

incapable  of  holding  lands,  206,  505. 
dispositioQ  of,  by,  how  far  valid,  206,  207. 

(see  ATTAUTDEli.) 

TRUST: 
will  result  in  fkrowt  of  the  party  who  pays  the  money,  although 
the  property  is  conveyed  to  another,  386. 

TRUSTEES: 
an  necessary  parties  to  oonveyanee,  211. 
statutory  enactments  relating  to  conTeyanees  by  the  infant  heirs  <^, 

211. 
acts  of,  will  not  prejndice  eettm  que  tnuif  when,  215. 
exceptions  to  this  mie,  215,  217. 

porchaser  from,  without  notice,  would  not  be  bound  by,  when,  215. 
iUUer  if  he  has  notice,  215. 

Statute  of  Limitations  does  not  run  in  favour  of,  when,  217. 
may  convey  against  consent  of  cestui  que  trusty  when,  218. 
having  all  an  equal  power,  cannot  act  separately,  219. 
incapable  of  passing  the  trust  estate,  229, 232. 
may  purchase  after  he  has  been  discharged  from  his  tm^  when,2Sd. 
proper  course  to  pursue  when  they  are  desirous  of  baying  the  trust 

property,  233,  234. 
form  of  conveyance  by,  under  power  of  sale  contained  in  a  will,  No. 

XXI..  p.  Izi. 
declaration  that  trustees  receipts  shall  be  a  suiBoieat  discharge   to 

purchasers.  No.  XLIV.,  clause  16,  p.  cxxviii. 
power  to  change,  No.  XLIV.,  clause  17,  p.  czzviii.,  czax.  I 

TRUST  MONEY  I  , 

whether  they  can  be  followed  into  lands  in  which  they  are  invested       I 

380.  I 

TRUSTS:  ' 

declarations  of,  how  they  shall  be  abstracted,'  256. 
how  far  uses  were  so  considered,  280. 
distinctions  between,  and  uses,  291,  292. 
executory  and  executed  distinction  between,  345. 
resulting  (see  Resulting  Trusts.) 

TRUSTS  FOR  SALE: 
form  of  recital  of  devise  upon,  No.  XXI.,  clause  2,  p.  Ixi. 

UNAPPROPRIATED  FUNDS: 
what  persons  are  entitled  to,  388,  389. 

UNDERLEASE: 

tenant  under,  not  liable  to  covenants  contained  in  original  lease,  521. 
.  granting  of,  no  breach  of  covenant,  not  to  assign  without  licence,  527. 
reservation  of  portion  of  term,  however  small,  will  prevent  instrument 
from  operating  as,  577. 
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UNDIVIDED  MOIETY: 

form  of  conveyance  of,  hj  tenant  in  common  to  a  ^purchaser,  No.  XIII., 
p.  zxzvii. 

UNDUE  INFLUENCE: 

aBsnrances  obtained  by,  may  be  set  aside  when,  160,  162. 

UNHEALTHY  LIVES: 
capable  of  being  insured,  7. 

UNREGISTERED  DEEDS: 

protection  of  purchasers  in  the  case  of,  ii.,  102. 

UNTECHNICAL  EXPRESSIONS: 

may  supply  the  place  of  words  of  limitation,  when,  312,  31.3. 

USE  AND  OCCUPATION: 

when  vendor  may  maintain  action  for,  ii.,  251. 

USES: 

declaration  of,  how  to  be  abstracted,  255,  266. 

practical  observations  upon,  280—293. 

definition  of,  280. 

what  before  the  statute  of,  280. 

operation  of  the  statute  upon,  282 

what  persons  may  be  seised  to,  283. 

what  description  of  the  property  may  be  limited,  284. 

to  whom  they  may  be  limited,  285. 

how  executed  into  possession,  285,  286. 

what  persons  may  take  under,  who  could  not  have  been  at  common 

law,  286. 
fee  may  be  limited  to  take  effect  after  a  fee  under  limitations  to,  286. 
of  shifting,  287. 
of  resulting,  287. 
distinction  between  a  feoffment  to,  and  a  covenant  to  stand  seised  to, 

288. 
requisites  to  support  a  covenant  to  stand  seised  of,  289. 
defective  conveyance  may  sometimes  be  effectual  as  covenant  to  stand 

seised  to.  189. 
distinction  between  conveyances  to  and  conveyances  at  common  law, 

286. 
cannot  be  limited  on,  291. 
distinction  between,  and  trusts,  291,  292. 
declaration  of  copyhold  estates,  ii.,  29. 
qucere^  if  no  declaration  of,  in  a  surrender  of  copyholds,  it  will  enure 

for  the  benefit  of  the  lord,  ii.,  35. 

VALUE: 

of  property  should  be  ascertained  previously  to  offering  it  for  sale,  3. 
how  best  arrived  at,  3. 

should  be  correctly  stated  in  advertisements  or  in  particulars  of 
sale,  18. 


CCliv  ZNDXX. 

VENDOR: 

hii  interett  in  the  propert]r  should  be  aaeertoined  preriooB  to  offering 
it  for  sale,  7. 

should  be  careful  to  make  no  misstatements  respecting  the  pro- 
perty, 28. 

unless  be  stipulated  to  the  oontraiy  must  bear  all  the  costs  of  making 
out  his  title,  31. 

how  he  may  best  protect  himself  against  a  defective  titie,  30, 32,  33. 

bound  to  produce  documents  in  ▼erification  of  abstract,  124. 

to  pay  the  costs  of  such  production  and  journeys  thereby  incurred  by 
purchaser's  solicitor,  when,  iL,  124. 

but  not  expenses  of  journeys  unnecessarily  incurred,  ii.,  125. 

how  far  bound  to  perfect  an  imperfect  assurance,  his  liability  is 
personal,  and  not  descending  on  his  heir, 

but  if  latter  does  so,  he  will  be  bound  by  it, 

must  pay  costs  of  investigating  title  when  it  turns  out  bad,  ii.,  131. 

not  bound  to  discharge  tncumbranoes  discovered  after  the  convey- 
ance, ii.,  136. 

dJiiter  if  he  was  guilty  of  fraud  by  concealing  the  defect,  ii.,  136. 

remedies  of,  for  breach  of  contract,  ii.,  246 — 270. 

his  remedies  at  law,  ii.,  246 — ^253. 

in  equity,  ii.,  259 — 270. 

VOIDABLE  CONTKACTS: 

capable  of  confirmation,  when,  163. 

VOIDABLE  ESTATE: 
how  confirmed,  179. 

cannot  be  confirmed  against  a  subsequent  purchaser  without  notice, 
179. 

WARRANTY: 

tenant  in  tail  might  have  barred  his  issue  by,  when,  1 83. 
how  now  abolished,  183. 

WASTE: 
practical  observations  upon,  476,  478. 
equity  will  restrain  by  injunction,  when,  476—478. 
what  tenant  for  life  unimpeachable  for,  may  commit,  476, 477. 
as  to  provisoes  for  re-entiy  in  case  of,  usually  contained  in  leases, 
496. 

VOIDABLE  LEASE: 

rendered  valid  by  subsequent  aoceptance  of  rent,  when,  163. 
(see  Invalid  Leases.) 

VOID  LEASE: 
no  subsequent  acceptance  of  rent  can  render  valid,  179. 

VOLUNTARY  CONVEYANCE: 

does  not  deprive  settlor  of  a  future  power  of  disposition  over  the  same 

property,  when,  220. 
purchaser  unaffected  by  notice  of,  when,  220,  221. 
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VOLUNTARY  CONVEYANCE— cow/mttedf. 

what  species  of  instrumeDt  vrill  be  so  considered,  223. 

distiDction  between,  and  purchases  taken  in  the  names  of  wife  and 

children,  224. 
void  at  law  against  snbseqnent  purchasers,  even  with  notice,  ii.,  96. 
rale  applicable  as  well  to  copyhold  as  to  freehold  estates,  ii.,  96. 

WAYS: 

existence  of  rights  of,  in  third  parties  will  afford  sufficient  ground 
for  rescinding  contract,  25. 

WEAK  INTELLECT: 

persons  of,  not  disabled  from  enttting  into  contriM^ts,  162. 

WIDOW: 

will  be  put  to  her  election,  when,  380. 

WILLS: 

how  to  be  abstracted,  251,  259. 

probate  copy  of,  usually  received  as  satisfactory  by  conveyances,  259. 

should  be  abstracted  more  fully  than  a  deed,  why,  259,  260. 

where  different  clauses  in,  are  repugnant  to  each  oUier,  the  latter 
will  generally  prevail,  297,  298. 

more  hberal  construction  allowed  in  the  exposition  of,  than  deeds,  303. 

fee-simple  may  pass  without  words  of  limitation  by,  when,  303, 
306—312. 

effect  of  new  act  upon  general  devisee  of  real  property,  393,  406. 

now  speak  from  death  of  testator,  396. 

act  does  not  extend  to  wills  made  previously  to  1834,  p.  395. 

as  to  lapsed  devises,  395,  396. 

effect  of  subsequent  conveyance  upon,  397,  403. 

would  formerly  have  revoked,  397. 

mortgage  only  a  revocation  of,  pro  tanio^  398,  399. 

constructive  conversion  of  realty  into  personalty,  a  revocation  of,  399. 

conveyance  for  the  purpose  of  partition  would  not  have  revoked,  399. 

oUteTf  if  new  uses  had  been  declared,  399. 

surrender  of  copyholds  no  revocation  of,  400. 

leases  only  a  revocation  pro  tamio,  400. 

simple  acquisition  of  legal  estate  would  not  have  revoked,  400. 

mere  change  of  trustees  no  revocation,  401. 

whether  imperfect  conveyances  wonld  have    effected  a  revocation 
of,  401. 

deed  obtained  by  fraud  or  compnldon  no  revocation,  401. 

how  far  a  contract  to  sell  would  have  revoked,  402. 

conveyance  to  devise  how  far  a  revocation,  402,  403. 

effect  produced  upon  by  recent  enactments,  403,  406. 

how  a  revocation  may  be  effected  by  subsequent  alteration  of  tes- 
tator's family  circumstances,  403. 

operation  of  New  Will  Act,  405,  406. 

of  the  execution  and  attestation  of,  420,  428. 

proviuon  of  the  Statute  of  Frauds  respecting  provisionB  of  the  sta- 
tute, 1  Vict  c.  26,  respecting,  420,  421. 
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WILLS— cofKiruMd 
how,  most  be  signed  in  parsnance  of  recent  Will  Act,  421. 
operation  of,  with  respect  to  blanks,  4^2. 
as  to  the  attestation,  433, 425. 
as  to  wills  nnder  powers,  425. 
what  will  be  considered  an  attestation  in  testator's  presence,  426, 

427. 
as  to  the  competency  of  witnesses  to,  427. 
attesting  witnesses  to,  incapable  of  taking  any  benefit  nnder,  428. 
of  the  revocation  of,  429. 

alterations  in  the  law  effected  by  Statute  of  Frauds,  429,  433. 
when  subsequent,  will  revoke  a  former  one,  433,  436. 
destroyed  by  mistake  no  revocation,  when,  435. 
attestation  and  erasure,  how  far  a  revocation,  436, 437. 
obliteration  or  interlineation  how  £Eir  a  revocation,  436,  437. 
revocation  made  under  a  misapprehension  of  facts,  will  not  have  that 

operation  when,  437,  439. 
republication  of  (see  Bispubligation  of  Wills.) 
of  republication  (see  Copyholds.) 
must  be  ascertained  that  they  have  been  duly  executed, 
recital  of.  No.  XII.,  clause  2,  p,  zzzv..  No.  XIV.,  clause  2,  p  zL 

WITNESSES: 

signature  by,  how  hi  personally  bindingi  91. 

one  sufficient,  for  the  execution  of  a  de^,  91. 

not  actually  necessary  that  he  should  sign  his  name,  ii,  226. 
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